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PRINCIPLES   OF   EQUITY. 


INTEODUCTORY  CHAPTER. 

GENERAL    REMARKS. 

In  treating  of  the  subject  of  Equity,  it  is  essential  to 
distinguish  the  various  senses  in  which  that  term  is 
used.  In  the  most  general  sense  we  are  accustomed  to 
call  that  equity  which  in  human  transactions  is  founded 
on  what  is  termed  natural  justice,  in  honesty  and  right, 
and  which  properly  arises  em  cequo  et  bonoA  But  it 
woidd  he  a  great  mistake  to  suppose  that  equity,  as  ad- 
ministered in  our  courts,  embraces  a  jurisdiction  so  wide 
and  extensive  as  that  which  would  result  from  carrying 
into  operation  the  principles  of  natural  justice.  There 
are  many  matters  of  natural  justice  wholly  unprovided 
for,  from  the  difficulty  of  framing  any  general  rules  to 
meet  them,  and  from  the  doubtful  nature  of  tbe  policy 
of  attempting  to  give  a  legal  sanction  to  duties  of  im- 
perfect obligation,  such  as  charity,  gratitude,  and  kind- 
ness.'^ A  large  proportion  therefore  of  natural  equity, 
in  its  widest  sense,  cannot  be  judicially  enforced,  but 
must  be  left  to  the  conscience  of  each  individual. 

Are  we  then  to  infer  that  the  equity  of  our  Court  of 
Chancery  represents  the  residue  of  natural  equity,  or  to 
put  it  conversely,  the  whole  of  that  portion  of  natural 
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equity  which  may  be  enforced  by  legal  sanctions,  and 
administered  by  legal  tribunals?  The  slightest  ac- 
quaintance with  English  jurisprudence  will  show  us 
that,  were  we  to  arrive  at  this  conclusion,  we  would 
ignore  the  claims  of  the  common  law  and  the  statute 
law.  Although,  when  we  make  use  of  the  term  com- 
mon law,  we  use  it  as  contradistinguished  from  equity 
technically  so  called,  that  circumstance  should  by  no 
means  blind  us  to  the  fact  that,  in  the  main,  the  com- 
mon law  is  a  system  as  much  founded  on  the  basis  of 
natural  justice  and  good  conscience  as  our  equity  sys- 
tem; that,  if  it  has  fallen  short  in  its  operation,  its 
failure  is  rather  to  be  attributed  to  defects  in  the  mode 
of  administering  those  principles  than  to  any  inherent 
weakness  or  deficiency  of  those  principles  themselves. 
Clearly,  therefore,  another  large  portion  of  enforcible 
equity,  often  enfeebled  though  it  be  by  a  defective  mode 
of  administration,  is  to  be  found  in  the  common  law. 
And,  finally,  we  must  look  to  the  enactments  of  the 
legislature,!  the  statute  law,  as  embodying  and  giving 
legal  sanction  to  many  of  those  principles  of  natural 
equity  which,  though  capable  of  being  administered  by 
courts,  have  been  omitted  to  be  recognised  as  such,  an 
omission  arising  from  that  tendency  of  aU  human  insti- 
tutions, founded  on  a  body  of  principles,  to  assume  a 
defined  and  solidified  mass,  refusing  to  receive  further 
accessions,  even  though  from  a  cognate  source,  and  thus 
to  become,  after  a  time,  incapable  of  expansion.  Having 
thus  mapped  out  the  whole  area  of  what  is  termed 
natural  justice — having  seen  that  a  large  portion  of  it 
cannot  be  enforced  at  all  by  civil  tribunals — that  another 
large  section  of  it  is  administered  in  courts  of  common 
law,  and  a  third  part  enforced  by  legislative  enactments, 
— we  are  in  a  position  to  indicate,  approximately,  the 
province  of  equity  technically  so  termed.  Putting  out  of 
consideration  all  that  part  of  natural  equity  sanctioned 
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and  enforced  by  legislative  enactments,  equity  then  Definition  of 
may  be  defined  as  that  portion  of  natural  justice  which,  ^'^'^^  ^' 
though  of  such  a  nature  as  properly  to  admit  of  its 
being  judicially  enforced,  was,  from  circumstances  here- 
after to  be  noticed,  omitted  to  be  enforced  by  the  com- 
mon law  courts — an  omission  which  was  supplied  by 
the  Court  of  Chancery.  In  short,  the  whole  distinction 
between  equity  and  law  may  be  said  to  be  not  so  much  a 
matter  of  substance  or  principle,  as  of  form  and  history. 

Before  proceeding  further  on  the  subject,  the  student 
must  endeavour  to  put  out  of  his  mind  those  vague  and 
incorrect  definitions  with  which  the  early  text  writers 
abound.  Thus,  one  writer  says  that  it  is  the  duty  of 
equity  "  to  correct  or  mitigate  the  rigour,  and  what,  in 
a  proper  sense,  may  be  termed  the  injustice  of  the  com- 
mon law."  .  Another  holds  that  "  equity  is  a  judicial  in- 
terpretation of  laws  which,  presupposing  the  legislature 
to  have  intended  what  is  just  and  right,  pursues  and 
effectuates  that  intention."  Again,  Lord  Bacon  lays  it 
down,  "  Habeant  similiter  Gurios,  Prcetorice  potestatem 
tarn  subveniendi  contra  rigorem  legis,  quam  supplendi 
defectum  legis."  And  on  the  solemn  occasion  of  accept- 
ing the  office  of  Chancellor,  he  said,  "  Chancery  is 
ordained  to  supply  the  law,  and  not  to  subvert  the 
law."  1 

In  the  early  history  of  English  equity  jurisprudence 
there  was  probably  much  to  justify  the  position  taken 
by  definitions  such  as  these  :  that  courts  of  equity  were 
bounded  by  no  certain  limits  or  rules,  but  that  they 
acted  on  principles  of  good  conscience  and  natural 
justice,  without  much  restraint  of  any  sort.  And,  per- 
haps, had  not  the  early  Chancellors  arrogated  to  them- 
selves such  extensive  powers,  the  English  equity  system 
would  never  have  attained  its  present  dignity,  and  influ- 

'  St.  10-10. 
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ence  for  good.  But  whatever  may  have  been  the  func- 
tions of  equity  in  its  origin,  there  can  be  no  doubt  that 
these  definitions  in  no  wise  contain  a  correct  exposition 
of  the  extent  and  sphere  of  equity  in  the  present  day. 
Courts  of  A  court  of  equity  is  bound  by  settled  rules  as  completely 
by  settled  rules  ^^  ^  court  of  common  law.  "  There  are  certain  prin- 
*'^^P''®'=^'^"  ciples  on  which  courts  of  equity  act  which  are  very  well 
settled.  The  cases  which  occur  are  various,  but  they 
are  decided  on  fixed  principles.  Courts  of  equity  have, 
in  this  respect,  no  more  discretionary  power  than  courts 
of  common  law.  They  decide  new  cases  as  they  arise, 
by  the  principles  on  which  former  cases  have  been  de- 
cided, and  may  thus  illustrate  or  enlarge  the  operation 
of  those  principles,  but  the  principles  are  as  fixed  and 
certain  as  the  principles  on  which  the  courts  of  common 
law  proceed."  i  Again,  Blackstone  says,  "  The  system 
of  our  courts  of  equity  is  a  laboured  connected  system, 
governed  by  established  rules,  and  bound  down  by  pre- 
cedents from  which  they  do  not  depart."  ^  Again,  it 
Modes  of  in-  is  Said  that  a  court  of  equity  determines  according  to 
ia\™^the°fame  ^^^  Spirit  of  the  rule,  and  not  according  to  the  strictness 
in  equity  as  at  of  the  letter.  But  SO  also  does  a  court  of  law.  Both, 
for  instance,  are  equally  bound,  and  equally  profess  to 
interpret  laws  according  to  the  true  intent  of  the  legis- 
lature There  is  not  a  single  rule  of  interpreting  laws, 
whether  equitably  or  strictly,  that  is  not  equally  used 
by  the  judges  in  the  courts  both  of  law  and  equity ;  the 
construction  must  in  both  be  the  same ;  or  if  they  difi'er, 
it  is  only  as  one  court  of  law  may  also  happen  to  differ 
from  another.  Each  endeavours  to  fix  and  adopt  the 
true  sense  of  the  law  in  question;  neither  can  enlarge, 
diminish,  or  alter  that  sense  in  a  single  letter. 3  In 
Gee  V.  Pritcha/rd,^  Lord  Eldon  concisely  says,  "  The 
doctrine  of   this  court   ought    to   be    as  well   settled 

1  Bond  V.  Hopkins,  1  Sch.  &  ^  3  Bl.  431. 

Lef.  428-9.  ^  2  Swanst.  414. 

'  3  Bl.  432. 
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and  made  uniform  almost  as  those  of  the  common 
law,  laying  down  fixed  princiijles,  but  taking  care 
that  they  are  to  be  applied  according  to  the  circum- 
stances of  each  particular  case."  Finally,  in  a  few 
words,  to  indicate  the  distinction  between  equity  and 
common  law,  "  The  systems  of  jurisprudence  in  our 
courts,  both  of  law  and  equity,  are  noiv  equally  artificial 
systems,  founded  on  the  same  principles  of  justice  and 
positive  law  ;  but  varied  by  different  usages  in.  the  ^^rms 
or  modes  of  their  proceedings,"  ^ 

Having  thus  briefly  indicated  the  position  and  pro- 
vince of  equity,  it  will  be  necessary  to  trace  the  origin 
of  the  apparently  anomalous  distinction  between  the 
courts  of  common  law  and  the  courts  of  equity,  a  dis- 
tinction which,  with  the  exception  of  the  civil  law^  has 
no  parallel  in  the  history  of  jurispru,dence.. 


A  great  part  of  the  foundation  of  the  common  law  Origin  of  the 
)nsists  of  Eoman  material.     It  is  a  well-known  fact  JuHgdTc'tion'^of 
that,  during  the  Anglo-Saxon  and  early  Norman  periods,  tbe  Court  of 


the  principles  of  the   civil   law  were   familiar  to  the     ^'^'"^'^^■ 

clergy,   those  great   repositories   of  learning  in   early 

times,  who,  being  the  expounders  and  administrators  of 

the  law,  naturally  enough  imported  into  their  decisions  Civil  law  much 

or  expositions  of  it,  many  of  the  doctrines  of  the  Koman  "so^ed  to. 

code.2    And  early  in  the  twelfth  century,  shortly  after 

the  discovery  of  an  unmutilated  copy  of  the  Pandects, 

schools  for  the  study  of  the  civil  law  were  established  in 

England. 


'o^ 


For  a  considerable  period  Enghsh  law  continued  to 
receive  large  accessions  from  the  Juris  civilis;  and  there 
is  reason  to  believe  that  had  the  process  of  amalgama- 
tion been  allowed  to  proceed,  equity,  as  a  system  distinct 
from  common  law,  would  not  have  existed. 

1  3  jji.  434.  •-  1  Sp.  16. 
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Reasona  of  But  Several  circumstances  prevented  the  complete  m- 

tweTfthe  two  corporation  of  the  principles  of  the  Eoman  law  with 
systems.  thoso  of  the  English  law. 

Common  law       1-  It  has  always  been  held  by  the  great  oracles  of  the 
became  a  Ux   ^^-^  ^j^a,t  the  principles  of  the  common  law  are  founded 

scnpta  too  . 

early.  On  reason  and  equity ;  and  so  long  as  the  common  law 

was  in  the  course  of  formation,  and  therefore  continued 
to  be  a  lex  non  scripta,  it  was  capable — as  indeed  it  has 
ever  continued  to  be  to  some  extent — of  not  only  being 
extended  to  cases  not  expressly  provided  for,  but  which 
were  within  the  spirit  of  the  existing  law,  but  also  of 
having  the  principles  of  equity  applied  by  the  judges  in 
their  decisions,  as  circumstances  arose  which  called  for 
the  application  of  such  principles.  This  was  more  espe- 
cially open  to  the  judges  as  regards  defences  to  actions 
which  were  not  founded  on  writs,  and  were  therefore 
under  their  own  control.  But  in  course  of  time  a  series 
of  precedents  was  established  by  the  decisions  of  the 
judges,  which  were  considered  as  of  almost  equally 
binding  authority  on  succeeding  judges  as  were  the  acts 
of  the  legislature  ;  and  it  became  difficult  to  make  new 
precedents  without  interfering  with  those  which  had 
already  been  established.  Hence,  though  new  prece- 
dents have  ever  continued  to  be  made,  the  common  law, 
to  a  great  extent  became  a  lex  scnpta,  positive  and 
inflexible  ;  so  that  the  rule  of  justice  could  not  accom- 
modate itself  to  every  case,  according  to  the  exigency 
of  right  and  justice.  1 

Roman  law         2.  The  Eoman  law  was  incapable  of  universal  appli- 

Englishteir"  ^^*i°°'  ^°^  *^®  ^^^^^  0^  t^®  ^^"^^  governing  the  tenure 

urea.  of  land  wcrc  founded  on  feudal  principles,  which  were 

quite  alien  to  the  doctrines  of  the  civil  law. 

3.  In  the  reign  of  Edward  III.  the  exactions  of  the 

>  1  Sp.  321-22. 
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court  of  Eome  had  become  odious  to  the  king  and  peo-  Unpopularity 
pie.     Edward,  supported  by  his  parliament,  resisted  the  temp^'Edw." 
payment  of  the  tribute  which  his  predecessors  had  been  Hi- 
accustomed  to  pay  to  the  court  of  Eome.     A  general 
distaste  on  the  part  of  the  laity  of  all  ranks  to  every- 
thing connected  with  the  Holy  See  had  begun  to  spring 
up.     The  name  of  the  Eoman  law,  which  in  the  previ- 
ous reigns  had  been  in  considerable  favour  at  court,  and 
even  with  the  judges,  became  the  object  of  aversion. 
In  the  reign  of  Eichard  II.  the  barons  protested  that 
they  never  would  suffer  the  kingdom  to  be  governed  by 
the  Eoman  law,  and  the  judges  prohibited  it  from  being 
any  longer  cited  in  the  common  law  tribunals.! 

The  result  of  this  ill-judged  measure  tended  to  effect 
the  very  object  sought  to  be  avoided.  It  was  found  that 
the  common  law  courts  fell  short  of  the  performance  of 
their  judicial  duties,  and  were  incapable  of  meeting  the 
growing  legal  wants  of  society.  A  fresh  tribunal  there- 
fore of  necessity  arose,  which  took  for  its  guidance  the 
neglected  principles  of  the  civil  law,  and  thus  arose  the 
equitable  jurisdiction  of  the  Court  of  Chancery. 

4.  Notwithstanding  all  these  obstacles,  the  courts  of  System  of 
common  law  might  have  become  much  more  useful  than  pr™ordureX- 
they  in  fact  did,  had  they  not  adopted  an  inelastic  and  feotive. 
cramping  system  of  procedure.     To  the  adoption  of  this 
inflexible  form  of  procediure  may  be  attributed  chiefly, 
though  concurrently  with  other  causes  noticed  above, 
the  rise  and  rapid  progress  of  the  Court  of  Chancery. 

According  to  the  common  law  every  species  of  civil 
wrong  was  supposed  to  fall  within  some  particular  class, 
and  for  each  class  an  appropriate  writ  existed,  or  was  Procedure  by 
supposed  to  exist.     The  writ  was  in  common  law  actions  ""''*^' 
the  first  step.     Thus,  if  a  man  had  suffered  an  injury, 
I  1  Sp.  3i6. 
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it  was  not  competent  to  him  to  bring  before  a  court  of 
law  the  facts  of  the  case,  leaving  it  to  the  court  to  say 
whether  the  case  was  one  deserving  of  redress ;  but  he 
had  first  to  determine  within  what  class  of  wrong  his 
case  fell,  and  then  to  apply  for  the  appropriate  writ. 
The  evil  effects  of  this  system  operated  in  two  modes. 

Effects  of  pro-  1.  Even  where  the  facts  were  such  as  to  bring  the 
wHts  *  ^  ^^^^  °f  wrong  within  some  one  of  the  classes  already  re- 
cognised at  common  law,  the  injured  suitor  was  exposed 
to  the  risk  of  selecting  an  improper  writ,  and  failing  in 
his  action  on  that  account.  This  was  a  fertile  source  of 
injustice  until  the  Common  Law  Procedure  Act  of  1852, 
15  and  16  Vict.,  cap.  76,  sec.  3,  enacted  that  it  should 
not  be  necessary  to  mention  any  form  of  action  in  the 
writ  of  summons.  1 

Writs  in  con-       2.  Another  evil   of  the  common  law  procedure  by 
simiii  cam.      ^^.^^^  ^^g^  ^]^^^  -f  ^j^^  ^-^^^  Committed  did  not  fall 

within  any  known  form  of  writ,  the  plaintiff  was  abso- 
lutely without  a  remedy  at  law.  The  system  was  in- 
capable of  expansion.  At  length,  in  the  13  Edw.  I.,  a 
remedy  was  attempted.  At  that  time  actions  at  law  in 
fact  commenced  with  an  original  writ  sued  out  of  Chan- 
cery. The  drawing  up  of  these  writs  was  a  part  of  the 
business  of  the  clerks  in  Chancery.  An  attempt  was 
made  to  mitigate  the  latter  of  the  two  evils  alluded  to, 
by  giving  a  larger  discretion  to  the  clerks  in  the  framing 
of  new  writs.  It  was  accordingly  enacted  in  the  13 
Edw.  I.,  stat.  1,  cap.  24,  "whensoever  from  henceforth 
it  shall  fortune  in  the  Chancery  that  in  one  case  a  writ 
is  found,  and  in  like  case  falling  under  like  law  and  re- 
quiring like  remedy  is  found  none,  the  clerks  of  the 
Chancery  shall  agree  in  making  the  writ,  or  the  plain- 
tiffs may  adjourn  it  until  the  next  parliament,  and  let  the 
cases  be  written  in  which  they  cannot  agree,  and  let 

=  Sharrod  v.  N.-W.  R.  Co.,  4  Exch.  Rep.  680. 
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them  refer  them  unto  the  next  pai'liament,  and  by 
agreement  of  men  learned  in  the  law  let  a  writ  be  made, 
lest  it  should  happen  that  the  court  should  long  time 
fail  to  minister  justice  \into  complainants."  This  enact- 
ment, though  well  intended,  proved  wholly  inadequate, 
for  several  reasons: — 

(a.)  The  judges  of  the  common  law  courts  assumed 
exclusive  jurisdiction  to  decide  on  the  validity  of  these 
writs,  disregarding  the  sanction  of  the  Chancellor  and 
his  college  of  clerks  ;i  and  based,  as  most  of  these  new 
writs  seem  to  have  been,  on  precedents  of  the  Eoman 
formulas,  the  common  law  judges  refused  to  act  on  their 
authority. 

(b.)  The  progress  of  society  and  civilisation  gave  rise,  New  defences 
not  only  to  new  forms  of  action,  but  also  to  new  forms  f™.'"'^"  ^ 
of  defence,  for  which  no  provision  had  been  made,2  and 
which  necessarily  therefore  fell  under  the  jurisdiction  of 
the  ChanceUor.3 

(c.)  The  statute  permitted  the  framing  of  new  writs  in  Unusual  cases 
cases  of  "like  law,''  or  "like  remedy,"  and  cases  very  "'^^'^' 
dissimilar  arose,  for  which  there  could  be  no  remedy. 

When  the  common  law  judges  could  not  or  would 
not  grant  relief,  the  only  course  open  to  suitors  was  to 
petition  the  king  in  parliament  or  in  council ;  the  sove- 
reign, in  those  troubled  times  seldom  without  a  foreign 
war  or  a  rebellion  at  home  to  engage  his  whole  atten- 
tion, generally  referred  the  matter  to  the  "  keeper  of  his 
conscience,"  the  Chancellor  ;  and  finally,  in  the  reign  of 
Edward  III.,  the  Chancellor  is  recognised  as  a  distinct 
judge  empowered  to  give  relief  in  cases  which  required 

1  1  Sp.  325.  as  to   equitable  defence  at  -com- 

'  1  Sp.  325.  luon  law. 

3  See  17  &  1&  v.,  c.  125,  s.  83, 
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extraordinary  relief.  That  king,  in  the  twenty-second 
Ordinance  of  year  of  his  reign,  by  an  ordinance  referred  all  such  mat- 
as  to  matters  ^^^^  ^^  vfere  "  of  gracc  "  to  the  Chancellor  or  Keeper  of 
"of  grace."  the  Great  Seal.i  From  this  time  suits  by  petition  or 
bill,  without  any  preliminary  writ,  became  the  common 
course  of  procedure  before  the  Chancellor,  on  which 
being  presented,  if  the  case  called  for  extraordinary 
remedy,  a  writ  was  issued  by  the  command  of  the  Chan- 
cellor, in  the  name  of  the  king,  summoning  the  defend- 
ant. Although  in  early  times  the  limits  of  the  Chan- 
cellor's extraordinary  jurisdiction  were  but  ill  defined, 
and  it  often  usurped  the  province  of  the  common  law 
courts,  yet  it  is  not  difficult  to  recognise  in  the  present 
system  of  equity  jurisprudence  the  natural  and  logical 
development  of  those  great  equitable  principles  which 
were  administered  by  the  early  clerical  chancellors,  the 
fathers  of  the  system. 

The  preceding  historical  sketch  will  illustrate  that 
mode  of  division  which  has  been  followed  by  most 
writers,  and  which  has  been  here  adopted,  of  classifying 
equity  in  relation  to  the  common  law,  as  having  a  juris- 
diction, exclusive,  concurrent,  or  auxihary. 


Exclusive 
jurisdiction. 


I.  Equity  may  be  said  to  have  jurisdiction  absolutely 
or  practically  exclusive  where  there  are  particular  rights 
which  come  within  some  general  class  of  rights  enforced 
at  law,  or  capable  of  being  judicially  enforced ;  and  yet 
there  are  no  forms  of  action  by  which  relief  can  or  could 
be  obtained  in  respect  of  such  particular  rights  at  law  ; 
as  in  cases  of  trusts,  penalties,  forfeitures. 


Concurrent.         H-  Concurrent  jurisdiction.  —Equity  has  a  concur- 
rent jurisdiction  with  common  law,  where  the  law  did 
not,  or  does  not,  afifoi'd  adequate  relief,  or  where  no  re- 
lief can  be  obtained  at  law  except  by  circuity  of  action, 
'  1  Sp.  337. 
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or  by  multiplicity  of  suits ;  and  complete  justice  can  be 
done  by  a  single  suit  in  equity,  as  in  the  cases  of  acci- 
dent, mistake,  fraud,  specific  performance,  &c. 

III.  Auxiliary  jurisdiction. — Equity  has  an  auxiliary  Auxiliary. 
jurisdiction  in  those  cases  where  the  matter  is  most  pro- 
perly cognizable  at  law ;  but  courts  of  law,  from  defi- 
ciency of  administrative  power  or  machinery,  or  defects 
in  their  procedure,  were  unable  to  procure  that  evidence 
which  a  court  of  equity  could  obtain  by  its  more  flexible 
and  searching  system  of  administration  or  procedure. 
In  such  cases  equity  interposed  its  procedure  to  aid  the 
courts  of  law  by  providing  such  necessary  evidence. i 

Where  it  is  clear  that  the  courts  of  law  could  always  Where  eqftity 
afford  adequate  relief,  without  the  aid  of  equity,  with-  °^^^° 
out   circuity  of  action  and   multiplicity  of  suits,   and 
could  take  due  care  of  the  rights  of  all  parties  interested 
in  the  suit,  equity  has  no  jurisdiction. 2 

1  St.  64  k. ;   U  &  15  V.,  o.  99,        ^  gt.  33  ;  2  Sp.  16. 
s.  6;  17  &  18  v.,  0.  125,  B.  50  &  51. 


CHAPTEE  II. 

THE  MAXIMS  OF  EQUITY. 

In  enumerating  the  following  maxims  of  equity,  it  will 
manifest  itself  to  the  student  that  nothing  like  a  logical 
division  of  them  is  possible.  Each  maxim  often  con- 
tains by  implication  what  belongs  to  another.  The 
cause  of  this  incapability  of  logical  division  lies  in  the 
history  of  equity — that  it  arose  not  as  one  harmonious 
whole,  the  creation  of  one  mind  or  one  and  the  same 
period,  but  gradually  developed  in  the  course  of  five 
centuries,  out  of  an  idea  vague  and  indefinite  at  first,  to 
a  comprehensive  and  admirable  science.  The  ingenious 
student  will  find  no  difiiculty  in  tracing  almost  every 
maxim  or  head  of  equity  to  that  great  maxim,  the  key- 
stone of  the  whole  arch, — "  Equity  suff'ers  no  wrong 
without  a  remedy."  But  though  the  other  maxims  are 
necessarily  postulated  in  the  great  maxim,  yet  each  will 
merit  a  separate  examination,  for  each  expresses  some 
peculiar  function  of  equity,  and  serves  to  impress  it  on 
our  memories  by  substituting  for  a  dry  term  of  nomen- 
clature an  active  and  comprehensive  aphorism. 

It  is  now  proposed  to  enumerate  and  explain  the  most 
important  maxims  of  equity,  indicating  briefly  various 
heads  of  equity  which  rank  under  them  :  — 

Maxima  of  1-  Equity  will  not  suffer  a  wrong  without  a  remedy, 

equity.  g.  Equity  foUows  the  law. 

3.  Where  there  are  equal  equities  the  first  in  time 
shall  prevail. 

4.  Where  there  is  equal  equity  the  law  must  prevail. 

5.  He  who  seeks  equity  must  do  equity. 
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6.  He  who  comes  into  equity  must  come  with  clean 
hands. 

7.  Vigilantibus  non  dormientibus,  cequitas  suhvenit. 

8.  Equality  is  equity. 

9.  Equity  looks  to  the  intent  rather  than  the  form. 

10.  Equity  looks  on  that  as  done  which  ought  to  have 
been  done. 

11.  Equity  imputes  an  intention  to  fulfil  an  obligation. 

1.  Equity  will  not  suffer  a  wrong  without  a  remedy. —  i.  Equity  will 
It  will  be  evident  that  this  maxim  ie  at  the  foundation  °°*  ^"ffer  a 

wrong  without 

of  a  large  proportion  of  equity  jurisprudence  as  a  sup- a  remedy. 
pletory  system.  But  at  the  same  time  it  must  be  re- 
membered that  the  principle  conveyed  by  the  maxim 
must  be  understood  with  the  following  limitations, — it 
must  be  regarded  as  referring  exclusively  to  rights 
which  come  within  a  class  enforcible  by  law,  or  ca- 
pable of  being  judicially  enforced  without  occasioning  a 
greater  detriment  or  inconvenience  to  the  public  than 
would  result  from  leaving  them  to  be  disposed  of  in  for o 
conscientice ;  and  it  must  also  be  understood  to  refer  to 
cases  where  the  party  who  is  remediless  at  law  has  not 
sacrificed  or  lost  his  remedy  by  his  own  act  or  laches,^ 
and  to  cases  where  there  is  no  equal  or  superior  adverse 
right.  But  not  only  will  equity,  within  these  prescribed 
limits,  and  where  the  law  is  wholly  without  remedy,  aid 
a  suitor,  but  it  will  also  afford  relief  in  many  cases 
where  the  courts  of  law  cannot,  or  originally  did  not, 
clearly  give  adequate  and  complete  relief,  at  least  with- 
out circuity  of  action  or  multiplicity  of  suits ;  or  where 
the  law  cannot  take  due  care  of  the  rights  of  all  parties 
interested  in  the  property  in  litigation ;  as  in  cases  of 
specific  performance,  injunction,  suretyship,  account. 

2.  Equity  follows  the  law.  —  This  maxim  has  two  2.  Equity  foi- 
meanings:—  lows  the  law. 

'  St.  684,  akc. 
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(a.)  Equity  is  governed  by  the  rules  of  law  as  to  legal 
estates,  rights,  and  interests. 

(6.)  Equity  is  regulated  by  the  analogy  of  such  legal 
rights  and  interests,  and  the  rules  of  law  affecting  the 
same,  in  regard  to  equitable  estates,  rights,  and  interests, 
where  any  such  analogy  clearly  subsists. 

But  the  maxim  in  both  its  branches  must  always  be 
taken  with  this  limitation — that  equity  will  suffer  the 
rules  of  law  to  govern,  and  the  course  of  law  to  proceed, 
so  far  as  it  can  without  sacrificing  claims  grounded  on 
pecuUar  circumstances,  as  fraud,  misrepresentation, 
which  render  it  incumbent  on  a  court  of  equity  to  in- 
terpose in  accordance  with  the  maxim  previously  men- 
tioned, that  equity  will  not  suffer  a  wrong  without  a 
remedy.  1 

Rule  of  primo-  («•)  As  an  illustration  of  the  first  part  of  this  maxim, 
geniture.  jj^  jg  ^g|]  ggttled  that  equity  follows  the  law  as  to  the  rule 
of  primogeniture,  although  that  rule,  in  any  particular 
instance,  and  in  which  it  is  so  followed,  may  be  pro- 
ductive of  the  greatest  hardship  towards  all  the  younger 
members  of  a  large  family,  who,  in  one  sense,  by  the 
operation  of  the  rule,  may  be  left  without  any  sort  of 
provision,  while  the  eldest  son  may  be  placed  in  a  state 
of  the  greatest  affluence.  But  these  are  not  peculiar 
circumstances  creating  an  equitable  right  to  relief  in 
favour  of  the  younger  son  against  the  eldest  son,  and 
demanding  the  interposition  of  a  court  of  equity.  The 
mere  absence  or  want  of  provision,  a  circumstance  aris- 
ing perhaps  from  the  culpable  neglect  of  the  parent, 
can  create  no  equity  against  the  eldest  son.  He  has 
the  right  to  the  descended  or  entailed  estate,  without 
any  reference  to  the  circumstances  of  the  other  members 
of  the  family.     No  relief  could  be  given  in  such  a  case 

1  Sm.  Man.  15. 
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as  this,  without  directly  derogating  from  a  rule  of  law, 
which  a  court  of  equity  has  no  power  to  do.  But  if  an 
eldest  son  should  prevent  his  father  from  executing  a 
will  devising  one  of  his  estates  to  a  younger  brother,  by 
promising  to  convey  such  estate  to  such  younger  brother, 
although  that  estate  would  at  law  descend  to  the  eldest 
son,  a  court  of  equity  would  doubtless  interpose  and 
prevent  the  eldest  son  from  asserting  any  claim  to  it.i 

Again,  in  Loffus  v.  Maw,"^  a  testator  in  advanced 
years,  and  in  ill  health,  induced  his  niece  to  reside 
with  him  as  his  housekeeper,  on  the  verbal  representa- 
tion that  he  would  leave  her  certain  property  by  his 
will,  which  he  accordingly  prepared  and  executed; 
but  subsequently  by  a  codicil  revoked.  The  court 
directed  that  the  trusts  of  the  will  in  favour  of  the 
niece  should  be  performed.  It  held  that  in  cases  of  this 
kind,  a  representation  that  the  property  is  to  be  given, 
even  though  by  a  revocable  instrument,  is  binding ;  that  it 
is  the  law  of  the  court  which  makes  it  binding,  although 
it  be  of  the  essence  of  the  representation  that  the  instru- 
ment is  to  be  of  a  revocable  nature. 

(6.)  Equity  acts  by  analogy  to  the  rules  of  law  in  re- 
lation to  equitable  titles  and  interests.  Thus,  although 
the  statutes  of  limitation  are  in  their  terms  applicable  statutes  of 
to  courts  of  law  only,  yet  equity,  by  analogy,  acts  upon  limitation. 
them,  and  refuses  relief  under  like  circumstances. 
Equity  always  discountenances  laches,  and  holds  that 
laches  is  presumable  in  cases  where  it  is  positively  de- 
clared at  law.  Thus,  in  cases  of  equitable  title  in  land, 
equity  requires  relief  to  be  sought  within  the  same 
period  in  which  an  ejectment  would  lie  at  law ;  3  and  in 
cases  of  personal  claims,  it  also  requires  relief  to  be 
sought  within  the  period  prescribed  for  personal  suits  of 

1  St.  64.  '  Bechford  v.  Wade,  17  Ves.  99. 

■'  3  Giff.  592. 
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a  like  nature.  And  yet  there  are  cases  in  which  the 
statutes  would  be  a  bar  at  law,  but  in  which  equity 
would,  notwithstanding,  grant  relief;  and  on  the  other 
hand,  there  are  cases  where  the  statutes  would  not  be  a 
bar  at  law,  but  where  equity  would-  notwithstanding, 
refuse  relief,  i  In  short,  it  may  be  correctly  said  that 
the  maxim,  that  equity  follows  the  law,  is  a  maxim 
liable  to  many  exceptions  ;  and  that  it  cannot  be  gene- 
rally affirmed,  that  where  there  is  no  remedy  at  law  in 
the  given  case,  there  is  none  in  equity ;  or,  on  the  other 
hand,  that  equity  in  the  administration  of  its  own  prin- 
ciples, is  utterly  regardless  of  the  law.  2 

This  part  of  the  doctrine  will  be  found  so  fully  illus- 
trated in  the  chapter  on  trusts,  and  in  other  chapters, 
that  it  is  unnecessary  to  enlarge  further  in  this  place, 
on  the  subject. 

Qui  prior  est  3.  Qui  po-tor  est  tempore,  potior  est  jure.  Where  equi- 
TjZe'/"''"''  ties  are  equal,  the  first  in  time  shall  prevail.  This  is  a 
maxim  often  misunderstood.  It  has  been  understood 
by  some  as  meaning,  that  as  between  persons  having 
only  equitable  interests.  Qui  prior  est  tempore,  potior  est 
jure — but  this  proposition  is  far  from  being  universally 
true.  In  fact,  not  only  is  it  not  universally  true  as  be- 
tween persons  having  only  equitable  interests,  but  it  is 
not  universally  true  even  where  their  equitable  interests 
are  of  precisely  the  same  nature,  and  in  that  respect  pre- 
cisely equal,  as  in  the  common  case  of  two  successive 
assignments  for  valuable  consideration  of  a  reversionary 
interest  in  stock  standing  in  the  name  of  trustees,  where 
the  second  assignee  has  given  notice  to  the  trustee,  and 
the  first  has  omitted  it,  the  second  has  priority  over  the 
first.3  Another  form  of  stating  the  rule  is  thus :  "As 
between  persons  having  only  equitable  interests,-  if  their 

'  St.  64  a.  ^  Loveridge  v.   Cooper,  3  Russ. 

=  St.  64  b.  30. 
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equities  are  equal,  Qui  prior  est  tempore,  potior  est 
jure.  This  explanation  is  not  so  obviously  incorrect, 
yet,  if  scrutinised,  it  will  be  seen  to  involve  a  contradic- 
tion. For,  when  we  talk  of  two  persons  having  equal 
or  unequal  equities,  in  what  sense  do  we  use  the  word 
"  equity?"  For  example,  when  we  say  that  A.  has  a 
better  equity  than  B.,  what  is  meant  by  that  ?  It  means 
only  this — that,  according  to  those  principles  of  right 
and  justice  which  a  court  of  equity  recognises  and  acts 
upon,  it  will  prefer  A.  to  B. ,  and  will  interfere  to  enforce 
the  rights  of  A.  as  against  B. ;  and  therefore  it  is  impos- 
sible, strictly  speaking,  that  two  persons  should  have 
"  equal  equities,"  except  in  a  case  in  which  a  court  of 
equity  would  altogether  refuse  to  lend  its  assistance  to 
either  party  as  against  the  other.  If  the  court  will 
interfere  to  enforce  the  right  of  one  against  the  other  on 
any  ground  whatever,  say  on  the  ground  of  priority  of 
time,  how  can  it  be  said  that  the  "  equities"  of  the  two 
are  equal ;  i.e.,  in  other  words,  how  can  it  be  said  that 
the  one  has  no  better  right  to  call  for  the  interference 
of  a  court  of  equity  than  the  other  ?  The  true  rule  may  True  rule, 
be  thus  stated — that,  as  between  persons  having  only 
equitable  interests,  if  sucti  equities  are  in  all  other 
respects  equal.  Qui  prior  est  tempore,  potior  est  jure — 
that  in  a  contest  between  persons  having  only  equitable 
interests,  priority  of  time  is  the  ground  of  preference 
last  resorted  to ;  i.e.,  that  a  court  of  equity  will  not  pre- 
fer one  to  the  other  on  the  mere  ground  of  priority  of 
time,  until  it  finds,  on  an  examination  of  their  relative 
merits,  that  there  is  no  other  sufficient  ground  of  pre- 
ference between  them;  or,  in  other  words,  that  their 
equities  are  in  all  other  respects  equal ;  that  if  the  one 
has  on  other  grounds  a  better  equity  than  the  other, 
priority  of  time  is  immaterial.!  a  single  case  will  for 
the  present  suffice  to  illustrate  the  application  of  this 
maxim.     A.  conveyed  a  piece  of  land  to  B.     Part  only 

1  Bice  V.  Rice,  2  Drew  73. 
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of  the  purchase  money  was  paid,  and  the  vendor  A.  ac- 
cordingly kept  the  conveyance  as  security  for  the  rest.  B. 
then  sold  the  land  to  0. ,  who  did  not  require  B.  to  produce 
the  deeds  of  conveyance,  and  had  no  notice  of  A.'s  lien  for 
the  purchase  money.  It  was  held  that  the  equitable  lien 
of  A.  for  the  purchase  money  must  prevail  over  the  legal 
estate  of  C,  the  purchaser  without  notice,  as  it  was  his 
duty  to  require  the  production  of  the  deed,  which,  if  he 
had  done,  would  have  led  to  a  knowledge  of  the  lien.i 

4.  Where  there  4.  Where  there  is  equal  equity,  the  law  must  prevail, 
the^iaw^must''  '^'^i®  maxim,  with  the  one  immediately  preceding  it,  are 
prevail.  intimately  connected ;  each'  depends  on  the  other  for  its 

complete  elucidation;  each  is  the  supplement  of  the 
other.  The  maxim  immediately  under  consideration 
may  be  thus  briefly  explained :  if  the  defendant  has  a 
claim  to  the  protection  of  the  court  equal  to  the  claim 
which  the  plaintiff  has  to  call  for  the  aid  of  the  court, 
he  who  has  the  legal  estate  will  prevail.  The  case  of 
Thorndyhe  v.  Hunt^  furnishes  a  remarkable  illustration 
of  the  application  of  this  rule.  The  trustee  of  a  sum  of 
stock  for  T.  was  ordered,  in  a  suit  instituted  by  the 
cestui  que  trust,  T.,  to  transfer  the  money  into  court. 
The  transfer  was  made,  and  the  fund  was  treated  as 
belonging  to  T.'s  estate.  The  legal  estate  therefore  vested 
in  the  Accountant-general  for  the  purposes  of  T.'s  trust. 
It  afterwards  appeared  that  the  trustee  had  provided 
himself  with  the  fund  for  discharging  himself  from  his 
personal  liability  to  pay  T.'s  fund  into  court,  by  fraudu- 
lently misappropriating  funds  which  he  held  in  trust 
for  B.  The  question  was  whether  B.  had  a  right  to  fol- 
low the  money  into  court.  It  was  held  that  he  had  not, 
for  the  following  reasons : — That  T.  had  no  notice  of  the 
want  of  equitable  title  or  honest  right  in  the  trustee  to 
make  this  payment  with  B.'s  money ;  that  the  transfer 
was  for  valuable  consideration,  because  there  was  a  debt 

^  Peto  V.  Hammond,  30  Beav.  495.  *  3  De  G.  &  Jo.,  563. 
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due  from  the  trustee  for  which  he  would  have  been  liable 
by  execution  of  his  goods,  or  by  other  means  ;  that  there- 
fore B.'s  right  or  equity  to  follow  the  money  being  no 
greater  than  T.'s  right  to  retain  it,  the  circumstance  that 
the  legal  title  was  held  for  T.  by  the  Accountant-general 
was  sufficient  to  create  a  preference  in  favour  of  T.  This 
was,  no  doubt,  a  hard  case,  though  B.  was  not  altogether 
without  remedy,  for,  of  course,  he  could  proceed  against 
the  defaulting  trustee  personally  for  the  trust  money. 

The  most  important  class  of  cases  in  which  these  two  Defence  of 
maxims  have  received  a  practical  application,  are,  as  P"j'''''^y "  *°'' 
will  be  seen  from  the  previous  illustrations,  those  where  sideration 
a  purchaser  sets  up  the  defence  that  he  has  purchased  ^0!^°"' ""' 
for  valuable  consideration  without  notice  of  the  adverse 
title.     This  plea  always  assumes  that  the  party  setting 
it  up  has  not  in  himself  a  good  legal  title ;  it  likewise 
assumes  a  conflict  between  a  legal  and  an  equitable 
estate  :  or  between  the  holder  of  some  estate  equitable  General  re- 
or  legal,  and  some  one  who  is  trying  to  enforce  an  equity  "^^^^^  ^  *■"  ^** 
against  him.     The  conflict  cannot  exist  between  two 
legal  estates  if  such  were  possible,  for  one  must  be  legal, 
and  the  other  not ;  nor  can  it  exist  between  two  purely 
equitable  estates,  for  one  must  be  prior  in  point  of  time. 
Having  premised  these  remarks  with  regard  to  the  gene- 
ral scope  of  this  species  of  defence,  it  is  proposed  to  direct 
the  attention  of  the  student  to  the  various  cases  in  which 
this  mode  of  defence  may,  or  may  not,  be  made  available. 

Eule  1.  Where  the  defendant  who  sets  up  the  plea  1.  where  de- 
has  the  legal  estate  in  him,  a  court  of  equity  will  grant  the'kigli'"*^ 
no  relief  to  the  plaintiff.  estate,  equity 

refuses  to  aid. 

Nothing  can  be  clearer  than  that  a  purchaser  for  where  pur- 
valuable  consideration,  without  notice  of  a  prior  equi-  ttelegalestlte 
table  right,  obtaining  the  legal  estate  at  the  time  of  his  at  the  time  of 
purchase,  is  entitled  to  priority  in  equity  as  well  as  at  ^"'''^  *°®' 


20  THE  MAXIMS  OF  EQUITY. 

law,  according  to  the  well-known  maxim,  Where  equi- 
ties are  equal,  the  law  shall  prevail. i  Thus  A.,  the 
owner  of  an  estate,  contracts  with  B  to  sell  it  to  him, 
and  B.  pays  a  part  of  the  purchase  money  before  the 
conveyance  to  him  has  been  actually  executed; — in  law, 
until  the  actual  conveyance  of  the  property  to  B.,  he  has 
no  title;  whereas  in  contemplation  of  equity,  which 
looks  on  that  as  done  which  ought  to  have  been  done, 
B.,  from  the  moment  of  the  contract,  is  the  owner  of  the 
estate.  If,  then,  A.,  after  this  contract  of  sale  with  B., 
makes  an  absolute  conveyance  of  the  legal  estate  to  C, 
who  purchases  it  for  valuable  consideration  without  notice 
of  B.'s  incumbrance ;  here,  therefore,  C.  has  the  legal 
estate  in  him,  and  having  besides  purchased  iondfide  for 
value  without  notice,  C.'s  equity  to  retain  the  estate  is 
equal  to  B.'s  right  to  enforce  his  equitable  lien  on  it,  the 
court  of  equity  wiU  refuse  to  give  B.  any  relief  as  against  C. 

Where  par-  Not  Only  is  it  clcar  that  a  purchaser  for  valuable 
thelegaltstete  Consideration  without  notice  of  a  prior  equitable  right, 
subsequently,  obtaining  the  legal  estate  at  the  time  of  his  purchase, 
will  be  protected,  but  it  has  also  been  decided  that  such 
a  purchaser  who  has  not  obtained  the  legal  estate  at  the 
time,  may  protect  himself  by  subsequently  getting  in 
the  outstanding  legal  estate,  so  long  as  he  does  not  by 
that  act  become  a  party  to  a  breach  of  trust  ;2  because,  as 
the  equities  of  both  parties  are  equal,  there  is  no  reason 
why  the  purchaser  should  be  deprived  of  the  advantage 
he  may  obtain  at  law  by  superior  activity  or  diKgence.3 

In  Phillips  V.  Phillips,'^  the  law  on  the  point  is  thus 
laid  down  byWestbury,  L.  C. : — "  It  is  well  known  that 
if  there  be  three  encumbrancers,  and  the  third  encum- 
brancer, at  the  time  of  his  encumbrance  and  payment 
of  his  money,  had  no  notice  of  the  prior  encumbrances, 

^  2  L.  C.  5.  "  Goleborn   v.   AlcocTc,   2   Sim. 

'  Saunders    v.   Dehew,  2  Vern.       552. 
271.  ■'  10  W.  R.  237. 
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then  if  the  first  mortgagee  or  encumbrancer  has  the 
legal  estate,  and  the  thu-d  pays  him  ofi",  and  takes  an 
assignment  of  his  securities  and  a  conveyance  of  the 
legal  estate,  he  is  entitled  to  tack  his  third  mortgage 
to  the  first  mortgage  he  has  acquired,  and  to  exclude 
the  intermediate  encumbrancer.  But  this  doctrine  is 
limited  to  the  case  where  the  first  mortgagee  has  the 
legal  title,  for  if  the  first  mortgagee  has  not  the  legal 
title,  the  third  mortgagee,  by  payment  off  of  the  first, 
acquires  no  priority  over  the  second." 

And  not  only  where  the  purchaser  has  actually  ob-  where  pur- 
tained,  but  where  he  has  the  lest  right  to  call  for  the  be^^g^Tto " 
legal  estate,  will  he  be  entitled  to  the  protection  of  call  for  the 
equity.  Thus,  in  Wilmot  v.  Pike,'^  a  first  mortgage  of  ^^* 
the  X.  estate  was  made  to  A.  in  fee.  A  second  mort- 
gage in  1826  was  then  made  to  B.  of  the  same  estate, 
together  with  the  Y.  estate,  by  a  release  and  convey- 
ance of  the  respective  premises  to  C.  as  a  trustee  for 
B.,  with  power  of  sale.  B.  afterwards,  in  1835,  ad- 
vanced a  further  sum  to  the  mortgagor  on  the  security 
of  the  same  estates  X.  and  Y.,  but  gave  no  notice  of 
the  advance  to  A.  or  C.  Subsequently  C,  in  1840, 
after  inquiry  of  A.  whether  he  had  notice  of  any  en- 
cumbrance other  than  his  own  and  that  of  which  C. 
was  trustee  for  B.,  advanced  a  further  sum  to  the  mort- 
gagor on  the  same  security,  and  gave  notice  of  his  mort- 
gage to  A.  The  question  in  the  cause  arose  between 
the  third  and  fourth  mortgagees  of  1835  and  1840 
respectively,  as  to  which  was  entitled  to  priority.  It 
was  held  that,  as  to  the  X.  estate,  B.  was  entitled  to 
priority  over  C,  according  to  the  maxim.  Qui  prior  est 
tempore,  potior  est  jure  ;  for  as  regards  that  estate, 
B.  and  C.  had  only  equitable  interests,  the  legal  estate 
outstanding  in  A.,  the  first  mortgagee.  But  with  regard 
to  the  Y.  estate,  C,  the  fourth  mortgagee,  having  the 

1  5  Hare  14. 
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legal  estate  in  him  by  virtue  of  his  position  as  a  trustee 
in  the  second  mortgage  of  1826,  and  also  having  ad- 
vanced his  money  without  notice  of  B.'s  further  advance 
in  1835,  was  entitled  to  priority  over  B.  as  to  such 
further  advance.  "  If  a  first  encumbrancer  has  a  decla- 
ration of  trust  only  by  the  borrower,  and  none  by  the 
trustee,  and  the  second  encumbrancer  has  a  formal 
mortgage  of  the  equity  of  redemption,  and  the  trustee 
is  a  party  to  the  deed,  and  declares  himself  a  trustee  for 
the  second  encumbrancer,  will  not  that  declaration  by 
the  trustee  give  the  second  priority  over  the  first  ?  I 
think  the  second  would  in  that  case  have  a  better  right 
to  call  for  the  legal  estate  than  the  first ;  and  if  it  would 
be  so  in  the  case  of  a  stranger,  I  think  the  trustee  can- 
not be  precluded  by  his  situation  as  trustee  from  claim- 
ing the  benefit  of  the  legal  estate  without  notice.  His 
case,  however,  might  perhaps  be  supported  on  the 
simple  ground  that  he  had  the  legal  estate,  and  ad- 
vanced his  money  without  notice,  leaying  every  trust  of 
which  he  had  notice  untouched  by  his  present  claim." 

2.  Plaintiff  Bule  2.  Where  an  application  is  made  to  the  auxiliary 

leg™estate  jurisdiction  of  the  court,  as  contradistinguished  from  its 
applies  to  the  concurrent  jurisdiction,  by  the  possessor  of  a  legal  title, 
jurisdiction  of  and  the  defendant  pleads  he  is  a  bond  fide  purchaser 
equity.    The   £pj.  y^lue  without  notice,  the  defence  is  good,  and  the 

defence  is  . 

good,  court  gives  no  aid  to  the  legal  title.     This  branch  of 

the  subject  will  be  illustrated  by  the  following  cases : — 

In  Basset  v.  Nosworihy}  a  bill  was  filed  by  an  heir- 
at-law,  claiming,  under  a  legal  title,  against  a  person 
claiming,  as  purchaser  from  the  devisee  under  the  will 
of  his  ancestor,  to  discover  a  revocation  of  the  will.  The 
defendant  pleaded  that  he  was  a  purchaser  for  valuable 
consideration,  hotm  fide,  without  notice  of  any  revoca- 
tion, and  the  plea  was  allowed. 
'  2  L.  c.  1. 


THE  MAXIMS  OF  EQUITY.  23 

Again,  in  Walwyn  v.  Zee,^  a  tenant  in  tail,  in  pos- 
session under  a  marriage  settlement,  filed  a  bill  for 
discovery  and  delivery  of  title-deeds  of  an  estate  which 
had  been  mortgaged  by  his  father,  who  was  tenant 
for  life  under  a  settlement  and  a  private  Act  of  Par- 
liament. The  defendant  pleaded  that  the  plaintiffs 
father  alleging  himself  to  be  seised  in  fee,  and  being  in 
actual  possession  of  the  premises  as  apparent  owner,  and 
being  also  in  possession  of  the  title-deeds  relating  thereto, 
as  apparent  owner  thereof,  executed  the  several  mort- 
gages under  which  the  defendant  claimed,  and  averred 
that  he  had  no  notice.  It  was  argued  for  the  plaintiff, 
that  as  the  defendant  was  neither  in  possession,  nor  had 
the  means  of  procuring  it,  the  court  ought  not  to  allow 
him  to  keep  the  deeds  for  the  sole  purpose  of  extortion. 
It  was  held,  however,  that  the  plea  was  a  good  defence. 
"  TMs  bill,"  said  Lord  Eldon,  "  is  filed  by  a  person 
having  got  possession.  If  the  principle  is  that  this 
court  will  not  stir  against  a  purchaser  for  valuable  con- 
sideration without  notice,  what  are  the  legal  rights  of 
the  son,  tenant  in  tail  when  his  father's  estate  determines  ? 
His  legal  rights  are  that  he  shall  have  possession  of  the 
estate.  I  do  not  know  that  I  am  entitled  to  say  of  the 
title-deeds,  but  that  he  shall  recover  in  trover  the  value 
of  the  deeds,  or  in  detinue,^  in  which  the  judgment  is 
for  the  deeds,  or  their  value.  But  without  attending  to 
the  imperfection  of  the  law  in  such  actions,  which  is 
probably  the  ground  of  jurisdiction  here  for  the  specific 
delivery  of  the  thing,  I  will  suppose  his  right  at  law  to 
the  specific  delivery.  It  is  true  he  is  not  seeking  in 
equity  to  recover  possession  of  the  estate;  but  he  is 
seeking  to  recover  something  which  he  cannot  recover 
at  law,  the  value  of  which  non  constat  he  can  recover  at 
law  without  the  discovery  of  the  deeds.  Is  it  of  neces- 
sity, then,  that  this  court  must  hold,  as  against  a  pur- 
chaser for  valuable  consideration  without  notice,  that  if 

,  9  ves.  24.  "  See  17  &  18  Vict.,  c.  125,  ».  78. 
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the  possession  of  the  estate  has  been  got  from  him,  the 
possession  of  the  deeds  shall  be  taken  out  of  his  hands 
by  the  court,  and  thrown  in  to  the  person  who  has  got 
from  him  the  possession  of  the  estate  ?  Is  it  not  worth 
while  consideration,  whether  the  very  principle  of  the 
plea  is  not  this : — '  I  have  honestly  and  bond  fide  paid 
for  this,  in  order  to  make  myself  the  owner  of  it,  and 
you  shall  have  no  information  from  me  as  to  the  perfec- 
tion or  imperfection  of  my  title,  until  you  deliver  me 
from  the  peril  in  which  you  state  I  have  placed  myself 
in  the  article  of  purchasing  hoTid  fide.' "  The  principle 
of  the  above  decision  was  followed  by  Lord  Chancellor 
Sugden  in  Joyce  v.  De  Moleyns^  There  the  heir- 
at-law  obtained  possession  of  title-deeds  relating  to 
impropriate  tithes,  of  which  his  second  brother,  under 
the  will  of  their  father,  was  tenant  for  life,  and  depo- 
sited them  with  bankers,  by  way  of  equitable  mortgage, 
to  secure  a  sum  which  they  advanced  to  him.  On  a 
bill  being  filed  by  the  administrator  of  a  bond  creditor 
of  the  father  for  the  administration  of  his  estate,  praying 
that  the  bankers  might  be  decreed  to  deliver  up  the 
deeds,  the  bankers  insisted  that  they  were  purchasers  for 
valuable  consideration,  without  notice  of  the  will  or 
of  the  title  of  any  persons  claiming  thereunder,  or  of 
the  demands  of  the  plaintiff,  and  submitted  that  the 
bill  should  either  be  dismissed,  or  that  the  plaintiff 
should  redeem  them.  The  Lord  Chancellor  dismissed 
the  bill  as  against  the  bankers,  with  costs.  "  I  appre- 
hend that  the  defence  of  a  purchase  for  value  without 
notice,  is  a  shield  as  well  against  a  legal  as  an  equitable 
title.  That  this  is  a  good  defence  cannot  be  denied. 
Suppose  a  tenant  for  life  under  a  will  with  remainder 
over ;  and  that  the  tenant  for  life  being  heir-at-law  of 
the  testator,  conveys  the  inheritance  to  a  purchaser 
without  notice,  the  remainder  man  cannot  have  any 
relief  in  equity  against  the  purchaser.     He  must  estab- 

'  2  J.  &  L.  374. 
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lish  his  title  outside  of  this  court  as  well  as  he  can.  It 
is  the  same  with  respect  to  title-deeds.  The  defendants, 
therefore,  use  the  possession  of  the  deeds  as  they  have  a 
right  to  do,  as  a  shield  to  protect  them  against  the 
plaintiffs.  They  can  make  no  use  of  the  deeds  them- 
selves ;  they  cannot  maintain  possession  of  them  against 
the  true  owner ;  but  in  this  court  they  have  a  right  to 
say  that  they  ought  not  to  be  compelled  to  deliver  them 
up,  as  they  obtained  them  bond  fide  and  without  fraud." 
But,  as  already  stated,  it  seems  that  this  rule  does  not  Rule  inappH- 
apply  where  the  Court  of  Chancery,  concurrently  with  ''^^^  ^^^f® 

'^^  •'  J  >  J  chancery  has 

courts  of  common  law,  affords  legal  as  distinguished  concuiTent 
from  equitable  relief.  The  case  of  Williams  v.  Lambe^  •'""^ 
well  illustrates  this  distinction.  There  a  widow  filed  a 
bill  against  a  purchaser  from  her  husband,  claiming  her 
dower.  The  defendant  pleaded  that  he  was  a  purchaser 
of  the  estate  for  value,  without  notice  of  the  vendor 
being  married.  Lord  Thurlow,  however,  overruled  the 
plea,  observing,  that  the  only  question  was,  whether  a 
plea  of  purchase  without  notice  would  lie  against  a  bill 
to  set  out  dower ;  he  thought  where  a  party  is  pursuing 
a  legal  title,  as  dower  is,  that  plea  does  not  apply,  it 
being  only  a  bar  to  an  equitable  not  a  legal  claiin.^ 

Rule  3.  This  rule  is  best  stated  in  the  words  of  Lord  3.  The  legal 
Westbury  in  Phillips  v.  Phillips :  ^  "  Now  I  take  it  outstanding, 
to  be  a  clear  proposition  that  every  conveyance  of  an  encumbran- 

.  .  .  .  1     ;     •    cers  take  in 

equitable  interest  is  an  innocent  conveyance ;  tuat  is  order  of  time. 

to  say,  the  grant  of  a  person  entitled  in  equity  passes 

only  that  which  he  is  justly  entitled  to,  and  no  more. 

If,  therefore,  a  person  seised  of  an  equitable  estate,  the 

legal  estate  being  outstanding,  makes  an  assurance  by 

way  of  mortgage,  or  grants  an  annuity  and  afterwards 

1  3  Bro.  C.  C.  264.  I'ps,  8  Jur.  N.  S.  145,  on  this  sub- 

^  See  also  Collins  v.  Archer,  1  ject;   sed  vide  contra  Sugd.    Vrs. 

Jluss.  &  My.  284 ;  Colyer  v.  Finch,  and  Prs.  797-8. 

19  Beav.  500;    and   Lord   West-  MO  W.  R.  236. 

bury's  remarks  in  Phillipi  v.  Phil- 
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conveys  the  whole  estate  to  a  purchaser,  he  can  only 
grant  to  the  purchaser  that  which  he  has,  namely,  the 
estate,  subject  to  the  annuity  or  mortgage,  and  no  more. 
The  subsequent  grantee  takes  only  that  which  is  left  in 
the  grantor.  Hence  grantees  and  encumbrancers  claim- 
ing in  equity  take  and  are  ranked  according  to  the  dates 
of  their  securities,  and  the  maxim  applies.  Qui  prior  est 
tempore,  potior  est  jure.  The  first  grantee  is  potior, 
that  is,  potentior.  He  has  a  better  and  a  superior,  be- 
cause a  prior  equity.  The  first  grantee  has  a  right  to 
Notice imma-  be  paid  first;  and  it  is  quite  immaterial  whether  the 
teriai.  subsequent  encumbrancers,  at  the  time  they  took  their 

securities  and  paid  their  money,  had  notice  of  the  first 
encumbrance  or  not."  Thus,  in  Ford  v.  White,'^  pro- 
perty in  Middlesex  was  mortgaged  to  A.,  and  after- 
wards to  B.,  and  subsequently  to  0.,  with  notice  of  B.'s 
encumbrance ;  C.  registered  his  mortgage  before  B.,  and 
afterwards  assigned  to  D.,  who  had  no  notice  of  B.'s 
mortgage.  Held  by  Sir  J.  Eomilly,  M.  E.,  that  as  C.'s 
interest  was  equitable,  he  could  not,  by  assigning  it  to 
D.  without  notice,  put  him  in  a  better  situation  than 
himself,  and  consequently  that  D.  was  not  entitled  to 
priority  over  B. 

4.  Where  plain-     RuU  4.  Where  there  are  circumstances  that  give  rise 
tiff  has  a  mere  ^Q  an  "equity,"  as  distinguished  from  an  "equitable 
court  wOl not  estate;"  for  example,  an  equity  to  set  aside  a  deed  for 
inter  ere.         fraud,  or  to  Correct  it  for  mistake  or  accident,  and  the 
purchaser  under  the  instrument  maintains  the  plea  of 
purchase  for  valuable  consideration  without  notice,  the 
court  wUl  not  interfere.     Thus,  in  Sturge  v.  8tarr^  a 
man,  already  married,  performed  the  ceremony  of  mar- 
riage with  a  woman,  and  then  joined  with  her  in  assign- 
ing her  life  interest  in  a  trust-fund,  to  a  purchaser. 
Held,  that  though  she  might  not  have  executed  such 
an  instrument  had  she  been  aware  of  the  fraud  prac- 

1  16  Beav,  120.  =  2  My.  &  K.  195. 
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tised  upon  her,  that  fraud  could  not  affect  the  rights  of 
a  bond  fide  purchaser.  So  also  equity  will  relieve  a 
purchaser  for  valuable  consideration  against  a  defective 
execution  of  a  power,  i 

Tlie  Doctrine  of  Notice. — No  equitable  doctrine  is  The  doctrine 
better  established  than  that  the  person  who  purchases  "^  ""*'''''• 
an  estate,  although  for  valuable  consideration,  after 
notice  of  a  prior  equitable  right,  makes  himself  a  maM 
fide  purchaser,  and  will  not  be  enabled,  by  getting  in  the 
legal  estate,  to  defeat  such  prior  equitable  interest,  but 
will  be  held  a  trustee  for  the  benefit  of  the  person  whose 
right  he  sought  to  defeat.^  Thus,  in  Potter  v.  Sanders,^ 
it  was  held  that  if  a  vendor  contract  with  two  different 
persons  for  the  sale  to  each  of  them  of  the  same  estate, 
and  if  the  party  with  whom  the  second  contract  is 
made,  should,  after  notice  of  the  first  contract,  procure 
a  conveyance  of  the  legal  estate  in  pursuance  of  his 
second  contract,  the  court  will,  in  a  suit  for  specific 
performance  by  the  first  vendee  against  the  vendor  and 
second  purchaser,  decree  the  latter  to  convey  the  estate 
to  the  plaintiff.  And  to  such  an  extent  has  the  doc- 
trine of  notice  been  allowed  to  prevail,  that  it  has  even 
infringed  upon  the  policy  of  the  Registration  Acts. 
Thus,  in  Le  Neve  v.  Le  Neve,^  it  held  that  where  lands 
in  a  register  county,  settled  by  deed  which  was  not 
registered,  were  settled  upon  a  second  marriage,  with 
notice  of  the  former  settlement ;  and  the  second  settle- 
ment was  registered  pursuant  to  the  statute,  the  former 
settlement  should  be  preferred  in  equity.  "  This  is  a 
species  of  fraud  and  dolus  malus  itself ;  for  he  knew  the 
first  purchaser  had  the  clear  right  of  the  estate,  and 
after  knowing  that,  he  takes  away  the  right  of  another 
person,  by  getting  the  legal  estate." 

'  Chapman  v.  Oibson,  3  Bro.  C.  ^  2  L.  C.  39. 

C.  229 ;  Maiden  v.  MenUl,  2  Atk.  =*  6  Hare  1. 

8 :  Bell  v.  Cundall,  Amb.  101.  *  2  L.  C,  p.  28. 
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It  has  long  been  settled  that  if  a  person  purchases  for 
valuable  consideration  without  notice,  he  may  shelter 
himself  under  the  first  purchaser,  for  otherwise  a  bom 

fide  purchaser  would  be  unable  to  deal  with  his  pro- 
perty, and  the  sale  of  estates  would  be  very  much 
clogged ;  and  if  a  person  who  has  notice  sells  to  a  iond 

fide  purchaser  for  valuable  consideration  without  notice, 
the  latter  may  protect  his  title.^  In  Harrison  v.  Forth,^ 
A.  purchased  an  estate  with  notice  of  an  encumbrance, 
and  then  sold  it  to  B.,  who  had  no  notice,  who  after- 
wards sold  it  to  C,  who  had  notice.  Held,  that  though 
A.  and  C.  had  notice,  yet  if  B.  had  no  notice  the  plaintiff 
could  not  be  relieved  against  the  defendant  C.  In  this 
and  similar  cases,  it  is  perhaps  to  be  assumed  that  the 
estate  which  A.  had,  and  which  was  successively  assigned 
to  B.  and  C,  was  the  legal  estate.  Had  the  estates  been 
equitable,  as  will  have  been  seen  from  the  third  rule.  A., 
having  had  notice  of  a  prior  encumbrance,  could  not, 
by  concealing  his  knowledge  from  B.,  make  B.'s  security 
more  extensive  than  his  own,  or  give  a  better  right  to 
his  assignee  than  that  which  he  himself  possessed. 

A  purchaser  for  valuable  consideration  of  an  estate, 
even  with  notice  of  a  voluntary  settlement,  will  not  be 
affected  by  it,  even  though  such  voluntary  settlement 
be  free  from  fraud,  and  meritorious  as  a  provision  for 
relations.^ 

What  oonsfci-        What  constitutes  Notice. — Notice  is  either  actual  or 
tutea  notice,    constructive,  but  there  is  no  difference  between  them  in 
their  consequences.^ 

Actual  notice.  1.  As  to  actual  notice  it  will  sufl&ce  to  say,  that  to 
constitute  a  binding  notice  it  must  be  given  by  a  person 
interested  in  the  property,  and  in  the  com'se  of  the 

'  2  L.  C.  42.  3  Buckle  v.  Mltchell.W  Ves.  100. 

»  Prec.  Ch.  51.  *  Pivsscr  v.  Hice,  28  I3eav.  6S. 
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treaty  for  the  purchase.^  Vague  reports  from  persons 
not  interested  in  the  property  will  not  affect  the  pur- 
chaser's conscience,  nor  will  he  be  bound  by  notice  in  a 
previous  transaction  which  he  had  forgotten.  And  not 
only  a  mere  assertion  that  some  other  persons  claim  a 
title  is  not  sufficient,  but  a  general  claim  is  perhaps  not 
sufficient  to  affect  a  purchaser  with  notice  of  a  deed.2 

2.  Constructive  notice  in  its  nature  is  no  more  than  Constructive 
evidence  of  notice,  the  presumption  of  which  is  so  vio-  °°*'"=^- 
lent,  that  the  court  will  not  even  allow  of  its  being 
controverted.3 

It  is  by  no  means  an  easy  matter  to  say  what  amounts  wtat  amounts 
to  constructive  notice ;  for  much  depends  upon  the  cir-  thrrnotice^de- 
cumstances  of  each  peculiar  case.     In  the  case  of  Jones  ppn^s  on  the 
V.  Smith,^  Wigram,  V.  C,  states  the  law  on  the  subject  of  the  case. 
with  great  clearness.     The  facts  of  the  case  were  as  •^''"^*  ^-  '^'"''^• 
follows : — A  party  before  advancing  money  on  a  mort- 
gage, inquired  of  the  intending  mortgagor  and  his  wife 
whether  any  settlement  had  been  made  upon  their  mar- 
riage, and  was  informed  that  a  settlement  had  been 
made  of  the  wife's  fortune  only,  and  that  it  did  not 
include  the  husband's  estate,  which  was  proposed  as  the 
security.    He  then  advanced  the  mortgage  money,  with- 
out having  seen  the  settlement  or  knowing  its  contents. 
Held  that  the  mortgagee  was  not,  under  the  circum- 
stances, affected  with  constructive  notice  of  the  contents 
of  the  settlement,  or  of  the  fact  that  the  settlement 
comprised  the  husband's  estate.     "  It  is  scarcely  pos- 
sible to  declare  a  priori  what  shall  be  deemed  construc- 
tive notice,  because  unquestionably  that  which  would 
not  affect  one  man  may  be  abundantly  sufficient  to 
affect  another.     But  I  believe  I  may,  with  sufficient 

1  Bamhart    v.    Greenshields,   9  ^  Plumb  v.  Fluitt,  2  Anat.  438. 

Moo.  P.C.I  8.  ■'1  Hare  55. 

'  Sugd.  Vrs.  &  Prs.  755. 
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Constructive  accuracy  for  my  present  purpose,  assert  that  the  cases 

kS  °^  ^'^^  in  which  constructive  notice  has  been  established  re- 

1.  Arising  solve  themselvcs  into  two  classes.  First,  cases  in  which 
notTce^of'an  ^^^  P^rty  charged  has  had  actual  notice  that  the  pro- 
instrument  perty  in  dispute  was  in  fact  charged,  encumbered,  or  in 
lead  to  a  notice  somc  way  affected,  and  the  court  has  thereupon  bound 
of  a  fact.  j^jjjj  ^[^i^  constructive  notice  of  facts  and  instruments  to 

a  knowledge  of  which  he  would  have  been  led,  by  an 
inquiry  after  the  charge,  encumbrance,  or  other  circum- 
stance affecting  the  property,  of  which  he  had  actual 

2.  Where  a  notice ;  and,  secondly,  cases  in  which  the  court  has  been 
posdy  abstain-  Satisfied,  from  the  evidence  before  it,  that  the  party 
ed  from  look-  charged  had  designedly  abstained  from  inquiring,  for 

ingatadocu-  .,.  .  i,-  i, 

ment.  the  very  purpose  of  avoidmg  notice — a  purpose  which, 

if  proved,  would  clearly  show  that  he  had  a  suspicion  of 
the  truth,  and  a  fraudulent  determination  not  to  learn 
it.  If,  in  short,  there  is. not  actual  notice  that  the  pro- 
perty is  in  some  way  affected,  and  no  fraudulent  turning 
away  from  a  knowledge  of  facts,  which  the  res  gestae 
Mere  want  of  would  suggcst  to  a  prudent  mind,  if  mere  want  of  cau- 
constructaVe  ^^°^>  ^^  distinguished  from  fraudulent  and  wilful  blind- 
notice,  ness,  is  all  that  can  be  imputed  to  the  purchaser,  there 
the  doctrine  of  constructive  notice  will  not  apply ;  there 
the  purchaser  will,  in  equity,  be  considered,  as  in  fact 
he  is,  a  bond  fide  purchaser  without  notice."  As  an 
illustration  of  the  first  part  of  the  rule,  may  be  cited 
the  case  of  Bisco  v.  Earl  of  Banbury}  A  party  pur- 
chased with  actual  notice  of  a  specific  mortgage ;  the 
deed  creating  the  mortgage  referred  to  other  encum- 
brances. Held,  that  the  purchaser,  knowing  of  the 
mortgage,  ought  to  have  inspected  the  deed,  and  that 
would  have  led  him  to  the  other  deeds,  on  which,  pur- 
sued from  one  to  another,  the  whole  case  must  have 
been  discovered  to  him.^  As.  an  illustration  of  the 
second  part  of  the  rule,  the  case  of  Birch  v.  Ellames^ 

1  1  Ch.  Ca.  287.  '  2  Anstr.  427. 

=  Ware  v.  Egmont,  4  De  G.,  M  &  G.,  473. 
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is  directly  in  point.     There  the  title-deeds  of  an  estate 
were  deposited  with  the  plaintiff  as  a  security  for  his 
demand.     The  defendant,  fourteen  years  after,  upon  the  inquiry  after 
eve  of  the  bankruptcy  of  the  morteagor,  took  a  mort-  title-deeds 

1      •'  o   o      I  must  be  made. 

gage  antedated ;  he  had  notice  of  the  deposit,  but 
avoided  inquiring  the  purpose  for  which  it  was  made. 
The  court  decreed  for  the  plaintiff.l  But  the  mere 
absence  of  title-deeds  has  .never  been  held  sufficient 
per  se  to  affect  a  party  with  notice,  if  he  has  bond  fide 
inquired  for  the  deeds,  and  a  reasonable  excuse  has  been 
given  for  the  non-delivery  of  them ;  for  in  that  case  the 
court  cannot  impute  fraud  or  gross  and  wilful  negligence 
to  him.2  But  the  court  will  impute  fraud  or  gross  and 
wilful  negligence  to  a  person  dealing  respecting  an 
estate,  if  he  omits  all  inquiries  as  io  deeds.  3 

It  is  clear  that  notice  to  an  agent,  attorney,  or  counsel  Notice  to 
for  the  purchaser,  is  constructive  notice  to  his  principal,  ^^^^c^e  to^prln- 
And  the  same  rule  applies  if  the  same  agent  be  con-  cipal. 
cerned  for  both  vendor  and  purchaser  in  the  same  trans- 
action, even  if  the  agent  himself  be  the  vendor.*     How- 
ever, notice  to  counsel,  agents,  or  solicitors,  must,  in  Notice  to 
order  to  affect  their  employers,  have  been  given  or  im-  ^n™*ii^^rans^ 
parted  to  them  in  the  same  transaction ;  for,  if  the  law  action, 
were  otherwise,  it  would  make  purchasers'  and  mort- 
gagees' titles  depend  on  the  memory  of  their  counsel  or 
agents.     Where,  however,  one  transaction  is  closely  fol- 
lowed by  and  connected  with  another,  or  where  it  is 
clear  that  a  previous  transaction  is  present  to  the  mind 
of  the  solicitor  when  engaged  in  another  transaction, 
there  is  no  ground  for  the  distinction  by  which  the  rule, 
that  notice  to  the  solicitor  is  notice  to  the  client,  has 

1  Whithread  v.  Jmdan,  1  Y.  &  "  Wortldngton   v.  Morgan,    16 

C,  Ex.  Ca.  303.  Sim.  647. 

"  Allen  V.  Knight,  5  Hare  272  ;  ^  Le  Neve  v.  Le  Neve,  2  L.  C. 

Hewitt  V.  Loosemore,  9  Hare  449.        28  ;  Spencer  v.  Topliam,  2  Jur.  N. 

S.  865. 
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been  restricted,  to  the  same  transaction.  This  subject 
was  fully  considered  by  Wigram,  V.  C,  in  the  important 
case  of  Fuller  v.  BennetA  There,  after  the  commence- 
ment of  a  treaty  for  the  sale  of  an  estate  by  A.,  and 
the  purchase  of  it  by  B.,  A.  agreed  to  give  0.  a  mort- 
gage on  the  estate,  as  a  security  for  an  antecedent  debt, 
and  notice  of  the  agreement  was  given,  to  the  soli- 
citors of  B.  The  treaty  for  the  sale  afterwards  ceased 
to  be  prosecuted  for  five  years,  during  part  of  which 
time  the  suit  of  an  adverse  claimant  to  the  estate  was 
pending.  A.  then  died,  and  B.  purchased  the  estate  at 
a  lower  price  from  the  heir  and  devisee  of  A.  B.  con- 
veyed the  estate  in  mortgage  to  D.  The  same  solicitors 
were  concerned  for  B.,  from  the  commencement  of  the 
treaty  with  A.  until  the  final  purchase  of  the  estate,  and 
for  D.  in  the  business  of  the  mortgage.  It  was  held, 
under  the  circumstances  of  the  case,  that  B.  and  D.  had, 
through  their  solicitors,  constructive  notice  of  the  agree- 
ment with  C,  and  that  the  estate  in  their  hands  was 
subject  to  the  lien  of  C.  for  the  amount  agreed  to  be 
secured  by  the  proposed  mortgage.  In  the  judgment, 
his  lordship  thus  succinctly  lays  down  the  general  rules: 
"  The  general  propositions, — first,  that  notice  to  the 
solicitor  is  notice  to  the  client ;  secondly,  that  where  a 
purchaser  employs  the  same  solicitor  as  the  vendor,  he 
is  affected  with  notice  of  whatever  that  solicitor  had 
notice  in  his  capacity  of  solicitor  for  either  vendor  or 
purchaser,  in  the  transaction  in  which  he  is  so  employed ; 
and  thirdly,  that  the  notice  to  the  solicitor,  which  will 
alone  bind  the  client,  must  be  notice  in  that  transaction 
in  which  the  client  employs  him, — have  not,  as  general 
propositions,  been  disputed  at  the  bar."  Finally,  in 
order  to  affect  a  person  with  a  constructive  notice  of 
facts  within  the  knowledge  of  his  solicitor,  it  is  neces- 
sary not  only  that  the  knowledge  should  be  derived  fi-om 
the  same  transaction,  but  it  must  be  material  to  that 

1  2  Hare,  394. 
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transaction,  and  such  that  it  was  the  duty  of  the  agent  to 
communicate.  See  Wyllie  v.  Pollen,'^  where  it  was  held 
by  Lord  Westbury,  C,  that  the  transferee  of  a  mort- 
gage would  not  be  affected  by  the  knowledge  of  the 
solicitor  acting  for  him  in  the  transfer  of  an  encum- 
brance subsequent  to  the  original  mortgage,  so  as  to 
prevent  him  making  further  advances,  such  knowledge 
not  being  material  to  the  business  of  the  transfer. 

5.  He  who  seeks  equity  must  do  equity. 

6.  He  who  comes  into  equity  must  come  with  clean 
hands. 

7.  Equity  aids  the  vigilant,  not  the  indolent. 

These  three  maxims  may  be  viewed  as  together  illus- 
trating that  great  distinctive  and  governing  principle  of 
equity,  that  nothing  can  call  forth  a  court  of  equity  into 
activity  but  conscience,  good  faith,  and  personal  dili- 
gence. ■ 

As  an  illustration  of  the  maxim,  "  He  who  seeks  He  who  seeks 
equity  must  do  equity,"  may  be  briefly  noticed  the  rules  ^o"e'u™"^' 
which  govern  what  is  termed  a  married  woman's  "equity 
to  a  settlement."     The  general  rule  is  that  when  a.  feme  Married  wo- 
sole  marries,  her  property,  subject  to  certain  conditions,  toTs^etde-'*^ 
passes  to  her  husband;  all  her  choses  in  action  which  the  ment. 
husband  can  reduce  into  possession,  without  the  aid  of  a 
court  of  equity,  he  may  realise  ;  but  the  moment  he  is 
obliged  to  ask  the  assistance  of  equity  for  that  purpose, 
the  court  will  only  aid  him  on  conditions.     If,  for  in- 
stance,  a  testator   bequeaths   a  legacy  to   a   married 
woman,  her  husband  can  only  realise  the  legacy  through 
a  court  of  equity.    The  moment  the  husband  comes  into 
court  to  claim  it,  the  court  will  tell  him,  "  We  will  help 
you  to  get  all  the  money,  only  on  condition  that  you 

1  32  L.  J.  (Ch.)  N.  S.  782. 
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make  a  fair  settlement  out  of  it  for  the  benefit  of  your 
wife  and  children,  "i 

Acquiesosnoe  Another  class  of  cases  may  be  noticed  as  further  illus- 
and  laches.  tj^ting  how  beneficial  is  the  interference  of  equity  in 
carrying  out  the  principle  of  these  maxims.  For  in- 
stance, if  a  person  having  a  title  to  an  estate  stands  by 
and  suffers  a  person  ignorant  of  it  to  expend  money 
upon  the  estate,  either  in  buildings  or  other  improve- 
ments, and  afterwards  asserts  his  title  in  a  court  of  law, 
upon  proving  his  title,  judgment  would  be  given  for 
him  without  any  compensation  for  improvement  being 
given  to  the  person  evicted.  In  equity,  however,  a  per- 
son who  had  expended  money  under  such  circumstances 
on  the  estate  of  another,  would  be  entitled  to  be  indem- 
nified for  his  expenditure,  either  by  pecuniary  compen- 
sation, or,  in  some  cases,  if  he  were  a  lessee  under  a 
defective  lease,  by  a  confirmation  of  his  title.^ 

Compensation      This  maxim  is  also  frequently  illustrated  in  that  class 

in  oases  of  ,  .  ,■  .-,.,. 

speoifio  per-     01  cascs  Where,  in  consequence  of  some  misdescription 

formauce.        ^^  ^^^q  property  sold,  a  court  of  equity  will  not  enforce 

specific  performance  of  the  contract  at  the  suit  of  the 

vendor,  unless  he  makes  compensation  for  the  injury  the 

defendant  has  sustained  from  the  misdescription.^ 

He  who  comes  He  who  comes  iuto  equity  must  come  with  clean 
mu°8t^come  li^nds.  In  Overton  v.  Banister,^  this  maxim  received 
with  clean  a  pointed  illustration.  An  infant,  fraudulently  con- 
ceahng  his  age,  obtained  from  trustees  part  of  stock  to 
which  he  was  entitled  on  coming  of  age  ;  and  when  of 
age,  a  few  months  after,  applied  for  and  received  the 
residue  of  such  stock.     It  was  held  a  fraud  on  the  part 

'  Sturgis  T.  Champneys,  B  My.  »  KnatchbuU  v.  Greuber,  1  Mad. 

&  Cr.  105.  153;  Hughes  v.  Jones,  3  De  G.,  P. 

=  Thornton  v.  Ramsden,  i  Giff.  &  Jo.  307. 

619;  Powell  v.  Thomas,  6  Ha.  300.  *  3  Hare  503. 
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of  the  infant,  and  neither  himseK  nor  his  assignees  were 
allowed  to  enforce  repayment  by  the  trustees  of  the  stock 
paid  during  the  minority,  i 

The  rule  must  be  understood  to  refer  to  wilful  mis- 
conduct in  regard  to  the  matter  in  litigation,  and  not 
to  any  misconduct,  however  gross,  which  is  unconnected 
with  the  matter  in  Htigation,  and  with  which  the  oppo- 
site party  in  the  cause  has  no  concern.^ 

Finally,  the  doctrine  that  equity  aids  the  vigilant,  Vigiiantibua 
not  the  indolent,  may  be  briefly  summed  in  the  Ian-  ubuj^^qui^a^ 
guage  of  Lord  Camden  in  Smith  v.  Clay,^  "  A  court  of  subvenit. 
equity,  which  is  never  active  in  relief  against  conscience 
or  public  convenience,  has  always  refused  its  aid  to 
stale  demands  where  the  party  has  slept  upon  his  rights, 
and  acquiesced  for  a  great  length  of  time.     Nothing  can 
call  forth  this  court  into  activity  but  conscience,  good 
faith,  and  reasonable  diligence."  * 


*&^ 


8.  Equality  is  Equity,  or  equity  delighteth  in  equality.  8.  Equality  is 
This   maxim   has   a  very  large   application   in   many  ^I'^'^y- 
branches  of  equity ;  but  it  is  perhaps  nowhere  so  clearly 
illustrated  as  in  the  case  of  joint  purchases.     If  two 
persons  advance  and  pay  the  purchase-money  of  an  • 

estate  in  equal  portions,  and  take  a  conveyance  to  them  Equity  leans 
and  their  heirs,  it  constitutes  a  joint  tenancy,  that  is,  tfulnoV'""*^' 
a  purchase  by  them  jointly  of  the  chance  of  survivor- 
ship ;  and,  of  course,  on  the  death  of  one,  the  survivor 
will  take  the  whole  estate.  This  is  the  rule  at  law, 
and  it  prevails  also  in  equity  under  the  same  circum- 
stances ;  for  unless  there  are  controlling  circumstances, 
equity  follows  the  law.      But  wherever  such  circum- 

1  Savage  v.  Foster,  9  Mod.  35 ;  ^  Wriyht  v.  VanderplanJe,  2  K. 

Nelson  V.  Stoeker,  2  De  G,,  F.  &  J.  &  J.  1,  8  De  G.,  M.  &  G.   133  ; 

458.  Larer    v.    Fielder,    32    Beav.    1  ; 

"  Sin.  M.  23.  Strange  v.  Fooks,  4  Giff.  408. 

•*  3  Bro.  C.  C,  638. 
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Money 
advanced  in 
unequal 
shares. 


Money 
advanced  on 
mortgage. 


stances  occur,  courts  of  equity  will  lay  hold  of  them  to 
prevent  a  survivorship,  and  create  a  trust ;  for  joint 
tenancy  is  not  favoured  in  equity.  Thus,  in  Lake  v. 
Gibson  ^  it  was  laid  down,  that  where  two  or  more  pur- 
chase lands,  and  advance  the  purchase-money  in  unequal 
shares,  and  this  appears  on  the  deed  itself,  this  makes 
them  in  the  nature  of  partners  ;  and  however  the  legal 
estate  may  survive,  yet  the  survivor  will  in  equity 
be  considered  as  a  trustee  for  the  other,  in  proportion 
to  the  sum  advanced  by  him.  "Where  the  parties 
advance  the  money  equally  it  may  fairly  be  presumed 
that  they  purchased  with  a  view  to  the  benefit  of 
survivorship ;  but  where  the  money  is  advanced  in  un- 
equal proportions,  and  no  express  intention  appears  to 
benefit  the  one  advancing  the  smaller  proportion,  it  is 
fair  to  presume  that  no  such  intention  existed."  2  So 
again,  if  two  persons  advance  a  sum  of  money,  in  equal 
or  unequal  shares,  by  way  of  mortgage,  and  take  the 
mortgage  to  them  jointly,  and  one  of  them  dies,,  the 
survivor  shall  not  have  the  whole  money  due  on  the 
mortgage  ;'but  the  representative  of  the  deceased  party 
shall  have  his  proportion  as  a  trust ;  for  the  nature  of 
the  transaction  as  a  loan  of  money,  repels  the  pre- 
sumption of  an  intention  to  hold  the  mortgage  as  a 
joint  tenancy.3 


9.  Equity  looki 
to  the  intent 
rather  than 
the  form. 


Equity  re- 
lieves against 
penalties  and 
forfeitures. 


1  9.  Equity  looks  to  the  intent  rather  than  the  form. 
Although  this  principle  is  fully  recognised  in  the  com- 
mon law,  it  is  to  equity  that  we  look  for  its  complete 
and  practical  exemplification.  Equity  will  never  per- 
mit the  thin  veil  of  mere  form  to  hide  the  true  bearings 
of  a  transaction.  Thus  it  is  a  well-known  rule  that 
equity  will  relieve  against  a  penalty  or  forfeiture;  if, 
therefore,  it  is  satisfied  that  a  condition  in  a  bond  to 
pay  a  sum  of  money  is  penal,  it  will  refuse  to  give  effect 


'  1  L.  C.  160. 

"  Sugd.,  V.  &  p.  697, 1  L.  C.  168. 


'  Rigden  v.  Vallier,  2  Ves.  Sr. 
258;  Morleyv.  Bird,  3  Ves.  631. 
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to  that  condition,  even  though  the  parties  may  state  in 
the  bond,  in  express  words,  that  the  condition  is  not  by 
way  of  penalty  but  is  to  be  held  as  the  ascertained  or 
"  liquidated  damages  "  for  breach  of  the  covenant.  To 
this  maxim  may  be  referred  the  equitable  doctrines  that 
govern  mortgages,  penalties,  and  forfeitures, — and  no- 
where, perhaps,  more  -than  in  these,  is  the  divergence 
of  equity  from  common  law  so  strongly  and  clearly 
exhibited.! 

10.  Equity  looks  on  that  as  done  which  ought  to  have  lo.  Equity 
been  done.     The  true  meaning  of  this  maxim  is,  that  ''^°j^  °°  ^I'.'^t 

^  '  as  none  wnicn 

eqmty  will  treat  the  subject-matter  of  a  contract,  as  to  ought  to  bavB 

collateral  consequences  and  incidents,  in  the  same  man-   '^^^   °''"' 

ner  as  if  the  final  acts  contemplated  by  the  parties  had 

been  executed  exactly  as  they  ought  to  have  been,  not 

as  they  might  have  been  executed.     But  equity  will  not 

thus  consider  things  in  favour  of  all  persons,  but  only  in 

favour  of  such  as  have  a  right  to  pray  that  the  acts  might 

be  done.     The  most  frequent  cases  of  the  application  of 

the  rule,  are  under  agreements.      All  agreements  are 

considered  as  performed,  which  are  made  for  a  valuable 

consideration,  in  favour  of  persons  entitled  to  insist  on 

their  performance.     They  are  to  be  considered  as  done 

at  the  time  when,  and  according  to  the  tenor  thereof,  they 

ought  to  have  been  performed.     They  are  also  deemed 

to  have  the  same  consequences  attached  to  them;  so 

that  one  party  or  his  privies  shaU  not  derive  benefit  by 

his  laches  or  neglect ;  and  the  other  party,  for  whose 

profit  the  contract  was  designed,  or  his  privies,  shall  not 

suffer  thereby.     Thus,  money  covenanted  or  devised  to 

be  laid  out  in  land,  is  treated  as  real  estate  in  equity, 

and  descends  to  the  heir.      And,  on  the  other  hand, 

where  land  is  contracted  or  devised  to  be  sold,  it  is 

considered  and  treated  as  money.2     This  maxim  will 

1  Peachy  v.   Duke  of  Somerset,  ^  St.  64,  (,j,) 

2  L.  C.  979. 
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be  fully  exemplified  under  the  head  of  equitable  con- 
version. 

11.  Equity  11.  Equity  imputes  an  intention  to  fulfil  an  obliga- 

imputes  an      ^-  Where  a  man  is  bound  to  do  an  act,  and  he  does 

intention  to  ... 

fulfil  an  obiig-  one  which  is  capable  of  being  considered  as  done  in 
a  ion.  fulfilment  of  his  obligation,  it  shall  be  so  construed, 

because  it  is  right  to  put  the  most  favourable  construc- 
tion on  the  acts  of  others,  and  to  presume  that  a  man 
intends  to  be  just,  before  he  is  generous.^  Thus,  on  mar- 
riage, the  husband  covenants  to  pay  to  trustees  the  sum 
of  £2000,  at  least,  to  be  laid  out  in  land  in  the  county 
of  D.,  and  settled  to  the  uses  of  the  marriage;  the 
husband  never  pays  the  money  to  the  trustees,  but 
soon  after  marriage  purchases  land  in  the  same  county, 
and  takes  the  conveyance  to  himself  in  fee,  and  then 
dies  intestate,  without  making  any  settlement.  These 
lands  will  be  considered  as  purchased  by  the  husband 
in  pursuance  of  his  covenant,  and  be  liable  to  the  trusts 
of  the  settlement.^  Under  this  maxim  will  be  ranked 
the  doctrines  of  satisfaction  and  performance. 

1  2  Sp.  204. 

'  Sowden  v.  Sowden,  1  Bro.  C.  C.  582. 


PAET  II. 

TRUSTS  GENERALLY— EXPRESS  TRUSTS. 

CHAPTEK  I. 

EXCLUSIVE  JURISDICTION — TRUSTS  GENERALLY. 

Previously  to  the  reign  of  Henry  VIII.,  when  the  Feoffment, 
Statute  of  Uses  was  passed,  a  simple  gift  of  lands  to  a  Seisin  .^^^"^^  ° 
person  and  his  heirs,  accompanied  by  livery  of  seisin, 
was  all  that  was  necessary  to  convey  to  that  person  an 
estate  in  fee  simple  in  the  lands.    The  courts  of  law  did 
not  deem  any  consideration  necessary ;  but  if  a  man 
voluntarily  gave  lands  to  another,  and  put  him  in  pos- 
session of  them,  they  held  the  gift  to  be  complete  and  irre- 
vocable— just  as  a  gift  of  money  or  goods,  made  without 
any  consideration,  is,  and  has  ever  been,  quite  beyond  the 
power  of  the  giver  to  retract,  if  accompanied  by  delivery 
of  possession.     In  law,  therefore,  the  person  to  whom  a 
gift  of  lands  was  made,  and  seisin  delivered,  was  con- 
sidered thenceforth  to  be  the  true  owner  of  the  lands.i 
About  the  close  of  the  reign  of  Edward  III.,  a  new  Uses  arise, 
species  of  estate  unknown  to  the  common  law  sprung  jj™^' 
into  existence.     The  Statutes  of  Mortmain  had  prohi- 
bited lands  from  being  given  for  religious  purposes.     In 
order  to  evade  the  stringency  of  these  statutes,  the  eccle-  An  invention 
siastics  hit  upon  the  device  of  obtaining  grants  to  per-  °g^j^*  eoclesi- 
sons  to  the  use  of  the  religious  houses.  2     In  process  of 
time  such  feoffments  to  one  person  to  the  use  of  another 
became  very  common ;  and,  "  under  the  auspices  of  an 

1  William's  Real  Property,  144,.  »  Stat.  15,  Rich.  II.,  i;.  6. 
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ecclesiastical  chancellor,  thoiigli  alien  to  the  soil,  took 
root  in  our  civil  jurisprudence,  and  attained  to  a  degi'ce 
of  ihfluence  and  importance  which  at  length  almost 
superseded  the  ancient  polity."  i  In  law,  the  person  to 
whom  a  gift  of  lands  was  made  and  seisin  dehvered,  was 
considered  thenceforth  to  he  the  true  owner  of  the  land. 
In  equity,  however,  this  was  not  always  the  case ;  for 
Chancellor's  the  Chancellor,  in  the  exercise  of  his  jurisdiction  over 
ovCT the'°°  the  conscience,  held  that  the  mere  delivery  of  the  pos- 
coiiscience.  session  or  scisia  by  one  person  to  another  was  not  at  all 
conclusive  of  the  right  of  the  feoffee  to  enjoy  the  lands 
of  which  he  was  enfeoffed.  Equity  was  unable  to  take 
from  him  the  title  which  he  possessed,  and  could  always 
assert  in  the  courts  of  law ;  but  equity  could  and  did 
compel  him  to  make  use  of  that  legal  title  for  the  benefit 
of  any  other  person  who  might  have  a  more  righteous 
Cestui  que  use.  claim  to  the  beneficial  enjoyment.  Thus  A.  conveyed 
land  to  B.  to  his  (A.'s)  own  use,  or  to  the  use  of  C.  This 
declaration  of  the  use  charged  the  conscience  of  B.,  the 
legal  feoffee  or  grantee,^  but  did  not  attach  itself  to  the 
land.  If,  therefore,  B.  refused  to  accoimt  to  his  cestui 
que  use  (i.e.,  he  to  whose  use  the  property  was  conveyed 
[A.  or  C.])  for  the  profits,  or  wrongfully  conveyed  the 
estate  to  another,  this  was  merely  a  breach  of  confidence 
on  the  part  of  B.,  for  which  the  common  law  gave  no 
redress  ;  much  less  did  that  law  recognise  any  right  in 
A.  or  C.  to  the  possession  or  enjoyment  of  the  land.  The 
ordinary  judicature  knew  no  other  proprietor  than  B. 
To  him  and  to  him  alone  attached  the  privileges  and 
liabilities  of  a  landholder;  for  Ae  itwas  towhom  theposses- 
sion  was  legally  delivered.  It  was  accordingly  decided,  at 
Uses  not  re-  ^  ^^'^J  ^^^^J  period,3  that  the  common  law  judges  had  no 
cognised  at     jurisdiction  whatever  in  regard  to  the  use.     But  means 

common  law.  i      ■      -,  p  i,.        t.       •, 

were  soon  devised  tor  compellmg  B.,  the  owner  in  point 
of  law,  to  keep  good  faith  towards  A.  or  C,  the  owner  in 

'  Hayes'  Intro.  33.  3  4  Edw.  IV. 

'  4  Bligh  0.  S.  118. 
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point  of  conscience.  The  king,  in  his  Court  of  Chancery, 
assumed  a  jurisdiction  to  extort  a  disclosure  upon  oath 
of  the  nature  and  extent  of  the  confidence  reposed  in  B., 
and  to  enforce  a  strict  discharge  of  the  duties  of  his 
trust.  Hence  equity  arose.  From  this  period,  when 
the  right  of  A.  or  0  became  cognisable  in  a  Court  of 
Chancery,  we  may  speak  of  him  as  the  equitable  or 
beneficial  owner,  and  of  B.  as  the  legal  owner.  But  in 
order  to  preserve  a  clear  perception  of  the  twofold  cha- 
racter of  the  system,  we  must  keep  steadily  in  view  the 
fact,  that  B.  had  still  the  real  right  to  be  enforced  on 
one  side  of  Westminster  Hall,  by  judgment  of  law  in 
rem,  which  went  at  once  to  the  possession  of  the  land 
itself;  while  A.  or  C.  had  nothing  more  than  a  right  in  Equity  acts  in 
personam,  to  be  enforced  on  the  other  side  of  the  Hall,  P^^^"""''"^- 
by  writ  directed  against  the  individual  trustee.  The 
Chancery,  in  assuming  jurisdiction  over  the  use,  left 
untouched  and  inviolate  the  ownership  at  the  comrhon 
law.  It  exercised  no  direct  control  over  the  land,  but 
only  coerced  and  imprisoned  the  person  of  the  legal 
owner  who  obstinately  resisted  its  authority.  It  will  be 
seen,  therefore,  that,  "  by  the  introduction  of  uses,  as  Uses  opposed 
well  the  cardinal  maxims  of  the  feudal  poHcy,  as  many  p°iigy'^''' 
of  the  subordinate  rules  of  property,  were  virtually  de- 
feated. The  clergy,  who  were  prohibited  by  law  from 
purchasing  land,  but  who  could  now  take  the  profits 
to  any  extent  without  becoming  the  legal  owners  of  a 
single  rood,  increased  their  possessions.  The  factious 
baron  vested  his  estate  in  a  few  confidential  friends,  and 
committed  treason  with  comparative  safety.  The  peace- 
ful proprietor,  adopting  the  same  precaution,  enjoyed 
and  disposed  of  the  beneficial  interest,  unvexed  by  the 
exactions  of  the  lord,  and  regardless  of  the  rules  of  the 
common  law."  i  Among  the  benefits  conferred  by  uses  Uses  devis- 
upon  the  landowner,  the  power  of  disposition  by  will,  a  ^^^^' 
power  which  seems  necessary  to  complete  the  idea  of 

'  Hayes'  lutro.  34,  35. 
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property,  was  one  of  the  most  valuable  and  important. 
Land  not  de-  The  land  itself  was  not  yet  devisable,  but  the  legal 
32  Hen.  Vlll.  Owner  was  bound  in  equity  to  observe  the  testamentary 
"•  1-  destination  of  the  person  to  whom  the  use  or  beneficial 

right  belonged.  1 

statute  of  The  inroads  which  uses  had  made,  and  were  still 

VIII  u'^w^"'  making,  on  the  ancient  law  of  tenure,  at  length  induced 
the  legislature  to  pass  the  famous  Statute  of  Uses.  2 
By  this  statute  it  was  enacted,  that  where  any  person  or 
persons  shall  stand  seised  of  any  lands  or  other  heredita- 
ments to  the  use,  confidence,  or  trust  of  any  other  per- 
son or  persons,  the  persons  that  have  any  such  use, 
confidence,  or  trust,  (by  which  was  meant  the  person 
beneficially  entitled,)  shall  be  deemed  in  lawful  seisin 
and  possession  of  the  same  lands  and  hereditaments  for 
such  estates  as  they  have  in  the  use,  trust,  or  confidence. 
The  result  of  this  enactment  will  be  best  seen  in  one  or 
two  examples.  Suppose  a  feoffment  be  now  made  to  A. 
and  his  heirs,  and  the  seisin  duly  delivered  to  him.  If 
the  feoffment  be  expressed  to  be  made  to  him  and  his 
heirs,  to  the  use  of  B.  and  his  heirs.  A.,  who  would  before 
the  statute  have  had  an  estate  in  fee-simple  at  law,  now 
takes  no  permanent  estate,  but  is  made  by  the  statute 
to  be  merely  a  kind  of  conduit  pipe  for  conveying  the 
estate  to  B.  For  B.,  who  before  would  have  had  only 
a  use  or  trust  in  equity,  shall  now,  having  the  use,  be 
deemed  in  lawful  seisin  and  possession — in  other  words, 
B.  now  takes  not  only  the  beneficial  interest,  but  also  the 
estate  in  fee-simple  at  law,  which  is  wrested  from  A.  by 
force  of  the  statute.  Again,  suppose  a  feoffment  to  be 
made  simply  to  A.  and  his  heirs  without  any  considera- 
Resuiting  use.  tion.  Before  the  statute  the  feoffor  would,  in  this  case, 
have  been  held  in  equity  to  have  the  use,  for  want  of 
any  consideration  to  pass  it  to  the  feoffee ;  now,  there- 
fore, the  feoffor  having  the  use,  shall  be  deemed  in  law- 

1  Hayes'  Intro.  36.  ^  27  Hen.  VIII.  o.  10. 
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ful  seisin  and  possession ;  and,  consequently,  by  such  a 
feoffment,  although  livery  of  seisin  be  duly  made  to  A., 
yet  no  permanent  estate  will  pass  to  him ;  for  the 
moment  he  obtains  the  estate,  he  holds  it  to  the  use  of 
the  feoffor,  and  the  same  instant  comes  the  statute  and 
gives  to  the  feoffor,  who  has  the  use,  the  seisin,  and  pos- 
session. The  feoffor,  therefore,  instantly  gets  back  all 
that  he  gave,  and  the  use  is  said  to  result  to  himself,  i 
Although  the  object  of  this  enactment  was  completely 
to  extirpate  the  doctrine  of  trusts,  we  shall  see  that  the 
statute,  so  far  from  effecting  this  object,  rather  gave  a 
fresh  stimulus  to  the  system  it  was  intended  to  destroy. 
The  statute  aimed  at  rendering  uses  innoxious,  by  turn- 
ing the  use  into  a  legal  estate ;  the  confidence  in  the 
person  into  a  direct  right  to  the  land.  It  annexed  to 
the  use  the  actual  possession  of  the  subject ;  not  pro- 
hibiting or  restricting  the  creation  of  uses,  but  only 
operating  upon  the  use  when  created.  Now  the  common 
law  judges  thought  fit  to  determine  that,  if  A.,  the  legal 
owner  of  the  land,  was  directed  to  hold  the  land  to  the 
use  of  B.,  who  was  directed  to  hold  it  to  the  use  of  C,  No  use  upon 
the  statute  would  carry  the  land  to  B.  at  law,  but  carry 
it  no  further,  however  plainly  the  intention  might 
appear  that  the  use  or  benefit  was  really  designed  for 
C,  who  was  therefore  left  to  enforce  his  right  to  a  con- 
veyance by  a  suit  in  equity  against  B.  The  ultimate 
use  in  favour  of  C.  was  said  to  be  a  use  upon  a  use, 
which  the  statute,  having  exhausted  itself  in  the  act  of 
communicating  the  properties  of  a  legal  estate  to  the 
use  in  favour  of  B.,  had  not  remaining  energy  to  reach.  2 
Hence  the  line  of  demarcation  between  the  legal  and 
equitable  ownership  was  drawn  as  broadly  and  strongly 
as  ever.  In  order  to  create,  after  the  passing  of  the 
statute,  an  interest  purely  equitable,  nothing  more  was 
necessary  than  to  declare  a  second  use.     Suppose,  for 

1  1   Sand.  Us.  99,  100. 

'^  Lloyd  y.  Fassingham,  6  B.  &  C.  305  ;  Hayes'  Intro.  53. 
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Chancery 
iuterfered. 


example,  that  A.  8old  land  to  B.,  who  desired  to  have 
the  legal  estate  vested  in  his  confidential  friend  C,  the 
object  was  effected  by  A.'s  conveying  land  to  C.  to  the 
use  of  C,  to  the  use  of,  or,  as  we  should  now  express  it, 
in  trust  for  B.  Here  the  land  passes  by  the  conveyance 
to  C,  under  the  old  law;  and  the  use  being  also  de- 
clared in  favour  of  C,  the  common  law,  in  the  spirit  of  the 
above  exposition,  declined  to  transfer  the  possession  from 
C.  to  B.  The  substantial  use  thus  arbitrarily  excluded 
from  the  pale  of  the  law  was  once  more  received  into 
the  bosom  of  equity.  There  B.  was  acknowledged  as 
the  beneficial  owner. i 


Equitable 
estates. 


We  have  now  arrived  at  a  very  prevalent  and  impor- 
tant kind  of  interest,  namely,  an  estate  in  equity  merely, 
and  not  at  law.  The  owner  of  such  an  estate  has  no 
title  at  all  in  any  court  of  law,  but  must  have  recourse 
exclusively  to  the  Court  of  Chancery,  where  he  will  find 
himself  considered  as  owner,  according  to  the  equitable 
estate  he  may  have.  The  modern  doctrines  of  Chancery, 
however,  with  regard  to  the  question.  What  is  a  suffi- 
cient consideration  ?  differ  materially  from  those  held 
in  earlier  times.  Thus  it  was  a  rule  that  a  considera- 
tion, however  trifling,  given  by  the  feoffee,  was  suffi- 
cient to  entitle  him  absolutely  to  the  lands  of  which  he 
was  enfeoffed.  2  But  the  absence  of  such  consideration 
caused  the  use  or  beneficial  ownership  to  result  or  revert 
to  the  feoffor.  But  the  Court  of  Chancery  at  present 
takes  a  wider  scope,  and  will  not  grant  or  withhold  its 
aid  according  to  the  payment  or  non-payment  of  five 
shillings ;  thus  circumstances  of  fraud,  mistake,  or  the 
like,  may  induce  the  Court  of  Chancery  to  order  the 
grantee,  under  a  voluntary  conveyance,  to  hold  merely  as 
a  trustee  for  the  grantor ;  but  the  mere  want  or  inade- 
quacy of  valuable  consideration  would  not  now  be  deemed 


'  Hayes'  Intro.  53. 


^  1  Sand.  Us.  59,  62. 
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by  that  court  a  sufficient  cause  for  its  interference,  i 
The  word  timst  is  never  employed  in  modern  convey- 
ancing, virhen  it  is  intended  to  vest  an  estate  in  fee- 
simple  in  any  person  by  force  of  the  Statute  of  Uses. 
Such  an  intention  is  always  carried  into  effect  by  the 
employment  of  the  word  use;  and  the  word  trust  is 
reserved  to  signify  a  holding  by  one  person  for  the 
benefit  of  another,  similar  to  that,  which  before  the 
statute,  was  called  a  use.2 

In  the  construction  and  regulation  of  trusts,  equity  is  Equity  follows 
said  to  follow  the  law ;  that  is,  the  Court  of  Chancery  the  iTw.^"^^  "^ 
generally  adopts  the  rules  of  law  applicable  to  legal 
estates :  thus  a  trust  for  A.  for  his  life,  or  for  A.  and  the 
heirs  of  his  body,  or  for  A.  and  his  heirs,  will  give  A. 
respectively  an  estate  for  life,  an  estate  in  tail,  or  an 
estate  in  fee-simple.  Again,  an  equitable  estate  in  fee- 
simple  immediately  belongs  to  every  purchaser  of  free- 
hold property  the  moment  he  has  signed  a  contract  for 
its  purchase,  provided  the  vendor  has  a  good  title.  If, 
therefore,  the  purchaser  were  to  die  intestate  the  mo- 
ment after  the  contract  is  completed,  the  equitable 
estate  in  fee-simple  which  he  had  just  acquired  would 
descend  to  his  heir-at-law,  and  the  vendor  would  be  a 
trustee  for  such  heir,  until  he  should  have  made  a  con- 
veyance of  the  legal  estate  to  the  heir.  3 

Not  only  did  the  rule  that  the  common  law  could  not 
recognise  a  use  upon  a  use,  very  much  limit  the  appli- 
cation of  the  statute,  but  it  will  also  be  observed  that 
the  Statute  of  Uses  was  pointed  at  the  extirpation  of 
uses  of  lands,  tenements,  and  hereditaments,  and  there- 
fore many  other  species  of  property  were  left  untouched 
by  it. 

1  Coles  V.  Trecoihick,  9  Ves.  246.        Us.  266. 

2  Wms.  R-  Prop.  148 ;  1  Sand.  '  See  Wms.  R.  Prop.  15],  152. 
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Property  to  1.  As  to  leaseholds,  and  personal  chattels,  they  were 

ute  ta^^'if  *"  held  to  be  excluded  by  the  letter  of  the  statute.  If 
applicable  j^nd  was  vested  in  A.  for  a  term  of  years  to  the  use  of 
B.,  the  statute  was  held  not  to  transfer  the  legal  interest 
in  the  term  to  B.  Hence  the  term  of  years  remained 
in  A.  at  law,  and  B.'s  use  underwent  no  change  except 
a  change  of  name,  for  it  was  now  called  in  conformity 
with  the  style  adopted  in  regard  to  freehold  interests,  a 
tmst.^ 

2.  As  to  freeholds  even,  only  uses  of  a  certain  descrip- 
tion were  operated  on  by  the  statute.  The  only  uses 
to  which  the  statute  applied,  were  passive  uses,  and  re- 
sulting uses.  But  in  regard  to  active  and  constructive 
uses,  when  the  use  involved  a  direction  to  sell,  and 
divide  the  money,  or  to  pay  debts,  &c.,  the  statute  was 
necessarily  inoperative.  ^ 

3.  The  statute  was  inappUcable  to  copyhold  estates.  ^ 

With  regard  to  trusts  of  all  these  classes  of  property, 
therefore,  the  rules  applied  after  the  statute  were  the 
same  that  they  were  subject  to,  before  the  Statute  of 

Uses. 


Trusts  origi- 
nally created 
by  parol. 


Statute  of 
Frauds. 


Before  the  Statute  of  Frauds,  trusts  of  every  species 
of  property  might  have  been  created  or  passed  from  one 
person  to  another  without  any  writing,  and  without  the 
use  of  any  particular  form  of  words.  But  in  conse- 
quence of  the  danger  of  permitting  the  often  complicated 
directions  of  a  trust,  to  depend  upon  so  uncertain  a  thing 
as  memory,  the  Legislature  early  enacted  that  certain 
species  of  trusts  should  be  in  writing.  By  the  Statute 
of  Frauds  *  it  was  enacted : — 


Sec.  7.  That  all  declarations  or  creations  of  trusts  or 
confidences,  of  any  lands,  tenements,  or  hereditaments, 
shall  be  manifested  and  proved  by  some  writing  signed 


1  Gilb.  Us.  79. 
-  Hayes'  Intro.  51. 


3  2  Ves.  Sr.  257  ;  1  Sand.  Us.  249. 
*  29  Car.  II.  c.  3. 
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by  the  party  who  is  by  law  enabled  to  declare  such 
trusts,  or  by  his  last  will  in  writing. 

Sec.  9.  That  all  grants  and  assignment  of  any  trust 
or  confidence  shall  likewise  be  in  writing  signed  by  the 
party  granting  or  assigning  the  same,  or  by  his  last  will. 

Sec.  8  recognises  two  exemptions  from  the  statute : —  Exceptions 

from  the 
statute. 

{a.)  Trusts  arising  or  resulting  from  any  conveyance 
of  lands  or  tenements,  by  implication  or  construction  of 
law. 

(6.)  Trusts  transferred  or  extinguished  by  an  act  or 
operation  of  law. 

Of  the  interests  within  the  act :—  ^"*.t™''l 

witnm  the 


act. 


1.  Trusts  of  copyholds  cannot  be  declared  by  parol.  ^ 

2.  Trusts  of  chattels  real  must  be    evidenced  by 
writing.  2 

3.  But  chattels  personal  are  not  within  the  act.^ 

1  Lewin    Tr.    43 ;    Withers  v.  ''  M'Fadden  v.  Jenkins,  1  Ph. 

Withers,  Amb.  151.  157;  Beribow  v.  Townsend,  1  My. 

s  Forster  v.  Hall,  3  Ves.   696  ;  &  K.  506. 
Riddle  v.  Emerson,  1  Vern.  108. 
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OHAPTEK  II. 

EXPRESS  PKIVATE  TRUSTS. 

Definition  of    A  TRUST,  it  will  be  Seen  from  the  previous  chapter,  is  a 
word  trust,      beneficial  interest  in,  or  a  beneficial  ownership  of,  real  or 

personal  property  unattended  with  the  possessory  and 

legal  ownership  thereof.^ 

Three  kinds—      Trusts  may  be  divided  into  three  kinds:    express 

implied,  trusts,  implied  trusts,  and  constructive  trusts.     These 

constructive.    ]a,st  two,  however,  are  frequently  confounded,  or  at  least 

classed  together,  and  are  sometimes  designated  by  the 

name  of  implied  trusts,  and  sometimes  by  the  name  of 

constructive  trusts. 

Express  trust.  An  express  trust  is  a  trust  which  is  clearly  expressed 
by  the  author  thereof,  whether  verbally  or  by  writing. 
Executed,  or  Express  trusts  are  either  executed,  or  executory  in  the 
executory.  sense  of  directory.  A  trust  is  said  to  be  executed  when 
no  act  is  necessary  to  be  done  to  give  efiect  to  it,  the 
trust  being  finally  declared  by  the  instrument  creating 
it,  as  where  an  estate  is  conveyed  to  A.  in  trust  for  B. 

A  mere  direction,  however,  to  convey  upon  certain 
trusts,  will  not  render  trusts  executory  in  the  sense 
of  directory.  "All  trusts,"  observes  Lord  St  Leonards, 
"  are  in  a  sense  executory,  because  a  trust  cannot  be 
executed  except  by  conveyance,  and  therefore  there  is 
something  always  to  be  done.  But  that  is  not  the  sense 
which  a  court  of  equity  puts  upon  the  term  '  executory 
trust.'     A  court  of  equity  considers  an  executory  trust 

1  2  Sp.  875. 
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as  distinguished  from  a  trust  executing  itself,  and  dis- 
tinguishes the  two  in  this  manner — Has  the  testator 
been  what  is  called,  and  very  properly  called,  his  own 
conveyancer  ?  Has  he  left  it  to  the  court  to  make  out 
from  general  expressions  what  his  intention  is,  or  has  he 
so  defined  that  intention  that  you  have  nothing  to  do 
but  to  take  the  limitations  he  has  given  to  you,  and  to 
convert  them  into  legal  estates  ?  "  ^ 

In  the  case  of  trusts  executed,  a  court  of  equity  will  As  to  trusts 
put  the  same  construction  on  technical  words  as  is  put  ^^^^y"*®?,, 

'  r        equity  toUows 

by  a  court  of  law  on  limitations  of  legal  estates.  If,  for  the  law. 
instance,  an  estate  is  vested  in  trustees  and  their  heirs 
in  trust  for  A.  for  life,  without  impeachment  of  waste, 
with  remainder  to  trustees  to  preserve  contingent  re- 
mainder, with  remainder  in  trust  for  the  heirs  of  A.'s 
body,  the  trust  being  an  executed  trust.  A.,  according 
to  the  rule  in  Shelley's  case,  which  is  a  rule  of  law,  will 
be  held  to  take  an  estate  tail.2 

A  trust  executory  or  directory  is  a  trust  raised  either  Executory  or 
by  stipulation  or  direction  in  express  terms,  or  by  neces-  '•"'^"tory. 
sary  implication,  to  make  a  settlement  or  assurance  to 
uses  or  upon  trusts  which  are  indicated  in,  but  do  not 
appear  to  be  finally  declared  by,  the  instrument  contain- 
ing such  stipulation  or  direction,  as  in  the  case  of  mar- 
riage articles,  and  as  in  the  case  of  a  will  where  pro- 
perty is  vested  in  trustees  to  settle  or  convey  in  a  more 
perfect  and  accurate  manner,  in  both  which  cases  a 
further  act — viz.,  a  settlement  or  a  conveyance  is  con- 
templated. 

In  cases,  therefore,  of  executory  trusts,  where  some- 
thing is  left  to  be  done— where  the  trusts  remain  to  be 
executed  in  a  more  careful  and  accurate  manner— a 

1  EgeHon  v.  Brmmlow,  4  H.  =  Jermise  v.  B.  of  NoHhumber- 

L  Ca  210.      .  '««'^.  IJ.  &  W.  559. 
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Construed  ao-  court  of  equity  will  not  construe  the  technical  expres- 
settiOT^uten-  sio^s  in  the  document  declaring  the  trust  with  legal 
tion.  strictness,  but  will  mould  the  trusts  according  to  the  in- 

tention of  the  creator  of  the  trusts,  if  such  intention  can 
be  ascertained.  If  no  such  intention  can  be  collected, 
whether  from  the  instrument  itself  or  from  the  nature  of 
the  case,  the  court  is  bound  to  construe  the  technical 
terms  used  in  the  instrument  according  to  their  strict 
legal  meaning.^ 

Marriage  It  is  from  this  circumstance  that  marriage  articles, 

ar  10  es.  which  are  in  the  nature  of  executory  trusts,  are  con- 

strued differently  from  executory  trusts  in  wills ;  the 
object  and  purpose  of  the  former  furnish  an  indication 
of  intention  which  must  be  wanting  in  the  latter.  When 
the  object  is  to  make  a  provision,  by  the  settlement  of 
an  estate  for  the  issue  of  the  marriage,  it  is  not  to  be 
presumed  that  the  parties  meant  to  put  it  in  the  power 
of  the  father  to  defeat  that  purpose  and  appropriate 
the  estate  to  himself.  If,  therefore,  the  agreement  is  to 
limit  an  estate  for  life,  with  remainder  to  the  heirs  of 
the  body,  the  court  decrees  a  strict  settlement  in  con- 
Wills,  formity  to  the  presumable  intention ;  but  if  a  wiU 
directs  a  limitation  for  life,  with  remainder  to  the  heirs 
of  the  body,  the  court  has  no  such  ground  for  decreeing 
a  strict  settlement.  A  testator  gives  arbitrarily  what 
estate  he  thinks  fit ;  there  is  no  presumption  that  he 
means  one  quantity  of  interest  rather  than  another — an 
estate  for  life  rather  than  in  tail  or  in  fee.  The  subject 
being  mere  bounty,  the  intended  extent  of  that  bounty 
can  be  known  only  from  the  words  in  which  it  is  given ; 
but,  if  it  is  clearly  to  be  ascertained  from  anything  in 
the  will  that  the  testator  did  not  mean  to  use  the  expres- 
sions which  he  has  employed  in  their  strict,  proper,  techni- 
cal sense,  the  court,  in  decreeing  such  settlement  as  he  has 

'  Glenm-cliy  v.  Bosville,  1  L.  C.  1. 
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directed,  will  depart  from  his  words  in  order  to  execute 
his  intention,  i 

As  to  executory  trusts  under  marriage  articles^  Executory 
If  in  articles  before  marriage  for  making  a  settlement  carriage 
of  the  real  estate  of  either  the  intended  husband  or  wife,  articles. 
it  is  agreed  that  the  same  shall  be  settled  upon  the 
heirs  of  the  body  of  them,  or  either  of  them,  in  such 
terms  as  would,  if  construed  with  legal  strictness,  ac- 
cording to  the  rule  in  Shelley's  case,  give  either  of  them 
an  estate  tail,  and  enable  either  of  them  to  defeat  the 
provision  for  their  issue,  courts  of  equity  considering 
the  object  of  the  articles,  viz.,  to  make  provision  for  the 
issue  of  the  marriage,  will,  in  conformity  with  the  pre- 
sumed intention  of  the  parties,  decree  a  settlement  to  Court  will 
be  made  upon  the  husband  or  wife  for  life  only,  with  seTtieLent"'* 
remainder  to  the  issue  of  the  marriage,  in  tail  as  pur- 
chasers. Thus,  in  Trevor  v.  Trevw^  A.,  in  considera- 
tion of  an  intended  marriage,  covenanted  with  trustees 
to  settle  an  estate  to  the  use  of  himself  for  life,  with- 
out impeachment  of  waste,  remainder  to  his  intended 
wife  for  life,  remainder  to  the  use  of  the  heirs  male  of 
him  on  her  body  begotten,  and  the  heirs  male  of  such 
heirs  male  issuing,  remainder  to  the  right  heirs  of  the 
said  A.  for  ever ;  Lord  Macclesfield  said  that  upon 
articles  the  case  was  stronger  than  on  a  will ;  that 
articles  were  only  minutes  or  heads  of  the  agreement 
of  the  parties,  and  ought  to  be  so  modelled  when  they 
came  to  be  carried  into  execution  as  to  make  them 
effectual;  that  the  intention  was  to  give  A.  only  an 
estate  for  life ;  that  if  it  had  been  otherwise  the  settle- 
ment would  have  been  vain  and  ineffectual,  and  it  would 
have  been  in  A.'s  power  as  soon  as  the  articles  were 
made  to  have  destroyed  them.  And  his  lordship  there- 
fore held  that  A.  was  entitled  to  an  estate  for  life  only, 

1  Blackhmn  v.  Stables,  2  V.  &      Mad.  260. 
B.   369;    Deerhurst  v.  Albans,   5  "IP.  W.  622. 
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and  that  his  eldest  son  took  by  purchase,  as  tenant 
in  tail.i 

As  to  executory  trusts  in  wills — 
fruX  hiTvills.      Thedntention  of  the  testator  must  appear  from  the 
will  itself  that  he  meant  "  heirs  of  the  body,"  or  words 
of  similar  legal  import,  to  be  words  of  purchase ;  other- 
wise courts  of  equity  will  direct  a  settlement  to  be  made 
according  to  the  strict  legal  construction  of  those  words. 
strictly  unless  Supposc,  for  instance,  a  devise  to  trustees  in  trust  to 
a  different       convev  to  A.  for  life,  and  after  his  decease  to  the  heirs 

intention  la  •'  ...  .  . 

shown.  of  his  body ;   as   no   indication  of   mtention   appears 

that  the  issue  of  A.  should  take  as  purchasers,  the  rule 
of  law  will  prevail,  and  A.  will  take  an  estate  tail, 
although,  as  we  have  already  seen,  in  the  case  of  mar- 
riage articles  similarly  worded,  he  would  take  only  as 
tenant  for  life.  Thus,  in  Sweetapple  v.  Bindon^  B.,  by 
will,  gave  £300  to  her  daughter  Mary,  to  be  laid  out 
by  her  executrix  in  lands,  and  settled  to  the  only  use 
of  her  daughter  Mary  and  her  children,  and  if  she  died 
without  issue,  the  land  to  be  equally  divided  between 
her  brothers  and  sisters  then  living.  Lord  Cowper  said 
that  had  it  been  an  immediate  devise  of  land  Mary 
the  daughter  would  have  been,  by  the  words  of  the 
will,  tenant  in  tail ;  and  in  the  case  of  a  voluntary 
devise,  the  court  must  take  it  as  they  found  it,  and  not 
lessen  the  estate  or  benefit  of  the  legatee,  although 
upon  the  like  words  in  marriage  articles  it  might  be 
otherwise.  Illustrative  of  the  same  point,  and  also  of 
the  distinction  between  executed  and  executory  trusts 
in  mils,  is  the  case  of  Papillon  v.  Voice.^  There  A. 
bequeathed  a  sum  of  money  to  trustees  in  trust,  to  be 
laid  out  in  a  purchase  of  lands,  to  ie  settled  on  B. 
for  life,  without  impeachment  of  waste,  remainder  to 
trustees  and  their  heirs  during  the  life  of  B.  to  preserve 

1  Affd.  in  H.  of  Lds.  5  Bro.  P.  2  2  Vern.  536. 

C.  Toml.  ed.  122 ;    StreatfieU  v.  ^  2  p.  w.  571. 

Streatfield,  Ca.  t.  Talb.  176. 
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contingent  remainders,  remainder  to  the  heirs  of  the 
body  of  B.,  remainder  over,  with  power  to  B.  to  make  a 
jointure  ;  and  by  the  same  will  A.  devised  lands  to  B.  for 
his  life,  without  impeachment  of  waste,  remainder  to 
trustees  and  their  heirs  during  the  life  of  B.  to  preserve 
■contingent  remainders,  remainder  to  the  heirs  of  the 
body  of  B.,  remainder  over.  Lord  Chancellor  King  de- 
clared, as  to  that  part  of  the  case  where  lands  were 
devised  to  B.  for  hfe,  though  said  to  be  vsdthout  impeach- 
ment of  waste,  with  remainder  to  trustees  to  preserve 
contingent  remainders,  remainder  to  the  heirs  of  the 
body  of  B.,  this  last  remainder  was  within  the  general 
rule  and  must  operate  as  words  of  limitation,  and  con- 
sequently create  a  vested  estate  tail  in  B.,  and  that  the 
breaking  into  this  rule  would  occasion  the  utmost  un- 
certainty; but  as  to  the  other  part,  he  declared  the 
court  had  power  over  the  money  directed  by  the  will  to 
be  invested  in  land,  and  that  the  diversity  was  where 
the  will  passed  a  legal  estate,  and  where  it  was  only 
executory,  and  the  party  must  come  to  the  court  in 
order  to  have  the  benefit  of  the  will ;  that  in  the  latter 
case  the  intention  should  take  place,  and  not  the  rules 
of  law ;  so  that  as  to  the  lands  to  be  purchased  they 
should  be  limited  to  B.  for  life,  with  power  to  B.  to  make 
a  jointure,  remainder  to  trustees  during  his  life  to  pre- 
serve contingent  remainders,  remainder  to  his  first  and 
every  other  son  in  tail  male  successively,  remainder  over. 

In  the  following  cases  it  was  held  that  there  had  been 
a  sufficient  indication  of  the  testator's  intention  that  the 
words  "  heirs  of  the  body,"  or  words  of  similar  import, 
should  be  construed  as  words  of  purchase,  and  not  of 
limitation,  viz.,  where  trustees  were  directed  to  settle  an 
estate  upon  A.  and  the  heirs  of  his  body,  taking  special 
care  that  it  should  not  be  in  the  power  of  A.  to  dock  the 
entail  of  the  estate  given  to  him  during  his  life  -,1  so  also 
^  Leonard  v.  Sussex,  2  Vera.  526. 
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a  direction  that  the  settlement  shall  be  made  "  as  counsel 
shall  advise,"  has  been  held  to  indicate  an  intention  that 
there  should  be  a  strict  settlement.  ^ 


non  oritur 
actio. 


Voluntary  Voluntary  trusts. 

Preliminary  to  entering  upon  the  subject  of  voluntary 
conveyances  and  trusts,  it  may  be  useful  to  lay  down  a 
few  principles  of  general  application  to  the  subject. 

General  rules.  1.  The  principle  of  the  maxim,  Ex  nudo  pacto  non 
Ex  nudo  pacta  Oritur  octio,  is  as  universally  recognised  in  equity  as  at 
law.  Thus,  in  Jefferys  v.  Jefferys^  a  father  having  by 
voluntary  settlement  conveyed  certain  freeholds,  and 
covenanted  to  surrender  certain  copyholds  to  trust,  in 
trust  for  the  benefit  of  his  daughters,  afterwards  devised 
part  of  the  same  estates  to  his  widow,  who,  after  his 
death,  was  admitted  to  some  of  the  copyholds.  A  suit 
having  been  instituted  by  the  daughters  to  have  the 
trusts  of  the  settlement  carried  into  effect,  and  to  com- 
pel the  widow  to  surrender  the  copyholds  to  which  she 
had  been  admitted,  the  Lord  Chancellor  said, — "  The 

title  of  the  plaintiffs  to  the  freehold  is  complete 

With  respect  to  the  copyholds  I  have  no  doubt  that  the 
court  will  not  execute  a  voluntary  contract;  and  my 
impression  is,  that  the  principle  of  the  court  to  with- 
hold its  assistance  from  a  volunteer  applies  equally 
whether  he  seeks  to  have  the  benefit  of  a  contract,  a 
covenant,  or  a  settlement."  ^ 

Imperfect  2.  An  imperfect  conveyance  is  in  equity  regarded  as 

evMence'of  a    evidencing  a  contract,  binding  or  not  binding,  as  the  case 
contract.         may  be. 


Trust  may 
arise  without 
consideration. 


3.  A  trust  may  be  raised  without  any  consideration. 
In  Ellison  v.  Ellison,^  Lord  Eldon  says, — "I  had  no 


1  Bastard  v.  Proby,  2  Cox,  6. 

2  Or.  &  Ph.  138. 

*  WiUdnstm  v.  Wilkinam, 


4  Jur.  N.  S.  47. 
*  1  L.  C.  229. 
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doubt  that  from  the  moment  of  executing  the  first  deed, 
supposing  it  not  to  have  been  for  wife  and  children,  but 
for  pure  volunteers,  those  volunteers  might  have  filed  a 
bill  in  equity  on  the  ground  of  their  interest  under  the 

instrument I  take  the  distinction  to  be,  that  if 

you  want  the  assistance  of  the  court  to  constitute  you 
cestui  que  trust,  and  the  instrument  is  voluntary,  you 
shall  not  have  that  assistance  for  the  purpose  of  con- 
stituting you  cestui  que  trust."  ^ 

The  whole  of  the  cases  on  this  subject  bearing  refer-  Has  relation  of 
ence  to  the  above  rule  turn  upon  the  question,  whether  ^^^\^^ 
the  relation  of  trustee  and  cestui  que  trust  has  been  <»■"«*  b^en 
established ;  a  question  of  the  greatest  nicety,  depending 
on  various  considerations  which  it  is  now  proposed  to 
examine. 

I.  Cases  where  the  donor  has  the  legal  as  well  as  the  i-  where 
equitable  interest  in  the  property  which  is  the  subject  legaUnd  equi- 
of  contest.  *^bl«  o'^"^'"- 

(a.)  If  the  conveyance  to  the  donee  in  trust  for  him  Trust  actually 
be  actually  and  effectually  made,  as  if  a  person,  by  a  ®™°"*®  • 
complete  legal   conveyance   has   transferred  stock,  no 
difficulty  will  arise,  for  then  equity  will  enforce  the 
trust  even  in  favour  of  a  volunteer  against  the  author  of 
the  trust,  and  all  subsequent  volunteers.  ^    And  the  rule 
is  the  same,  not  only  if  the  donor  has  effectually  con- 
veyed the  property  to  trustees  for  the  donee,  but  also  Where  donor 
where  the  donor,  being  legal  and  equitable  owner  of  gg^  ^""trust^' 
property,  declares  himself  a  trustee  for  the  donee ;  a 
binding  trust  is  thus  created.  3 

(&.)  Cases  where  the  donor,  having  the  legal  as  well  incomplete 

assignment 
,   „  _  of  legal  estate. 

^  Jones  V.   Lock,  1   L.   R.   Ch.  "^  Ex  parte  Pye,  ex  parte  Dubosi , 

App.  28.  18  Ves.  140, 145. 

2  Ellison  V.  Ellison,  1  Ij.  C.  223. 
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as  equitable  title,  intended  to  make  a  complete  legal 
conveyance,  which,  however,  has  not  been  effected. 

Of  property         (1.)  If  the  property  in  such  a  case  is  of  a  species  that 
assignable  at    admits  of  a  complete  conveyance  or  assignment  at  law, 

the  donee  will  receive  no  aid  from  the  court  to  perfect 

the  gift. 


Anlrobus  v. 
Smith. 


Thus,  in  Antrdbus  v.  Smith,^  A.  made  the  following 
endorsement  upon  the  receipt  for  one  of  the  subscrip- 
tions in  the  Forth  and  Clyde  Navigation  Company : — 
"  I  do  hereby  assign  to  my  daughter  B.  all  my  right, 
title,  and  interest  of  and  in  the  enclosed  call,  and  all 
other  calls  in  the  F.  and  0.  Navigation."  There  was 
no  evidence  that  A.  had  parted  with  the  paper.  Held 
that  no  trust  was  created  in  favour  of  B.  The  Master 
of  the  EoUs  said,  "  But  this  instrument  was  of  itseK 
incapable  of  conveying  the  property.  It  is  said  to 
amount  to  a  declaration  of  trust.  Mr  Crawfurd  was  no 
otherwise  a  trustee  than  as  any  man  may  be  called  so 
who  professes  to  give  property  by  an  instrument  incap- 
able of  conveying  it.  He  was  not  in  form  declared  a 
trustee,  nor  was  that  mode  of  doing  what  he  proposed 
in  his  contemplation.  He  meant  a  gift.  He  says  he 
assigns  the  property,  but  it  was  a  gift  not  complete. 
The  property  was  not  transferred  by  the  act.  Could  he 
himself  have  been  compelled  to  give  effect  to  the  gift 
by  making  an  assignment  ?  There  is  no  case  in  which 
a  party  has  been  compelled  to  perfect  a  gift  which,  in 
the  mode  of  making  it,  he  has  left  imperfect.  There  is 
a  locus  pcenitentice  as  long  as  it  is  incomplete." 

Searie  v.  Lmi:  In  Searle  V.  Law,^  A.  made  a  voluntary  assignment  of 
Turnpike  Bonds  and  Shares  in  a  Eailway  Company  in 
trust  for  himself  for  life,  and  after  his  death  for  his 
nephew.  He  delivered  the  bonds  and  shares  to  B.,  but 
did  not  observe  the  formalities  required  by  the  Turn- 

1  12  Vcs.  39.  "  15  Sim.  95. 
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pike  Koad  Act,  and  the  deeds  by  which  the  companies 
were  formed,  to  make  the  assignment  effectual.  Held, 
on  his  death,  that  no  interest  either  in  the  bonds  or  in 
the  shares,  passed  by  the  assignment,  and  that  B.  ought 
to  deliver  them  to  A.'s  executors.  The  Vice-Chancellor 
said,  "  If  that  gentleman  had  not  attempted  to  make 
any  assignment  of  either  the  bonds  or  the  shares,  but 
had  simply  declared  in  writing  that  he  would  hold 
them  on  the  same  trusts  as  are  expressed  in  the  deed, 
that  declaration  would  have  been  binding  on  him,  and 
whatever  bound  him  would  have  bound  his  personal 
representative.  But  it  is  evident  that  he  had  no  inten- 
tion whatever  of  being  himself  a  trustee  for  any  one, 
and  that  he  meant  all  the  persons  named  in  the  deed  as 
cestui  que  trusts  to  take  the  provision  intended  for  them 
through  the  operation  of  that  deed.  He  omitted,  how- 
ever, to  take  the  proper  steps  to  make  that  deed  an 
effectual  assignment,  and  therefore  both  the  legal  and 
the  beneficial  interest  in  the  bonds  and  shares  remained 
vested  in  him  at  his  death." 

(2.)  But  if  the  property  conveyed  or  assigned  be  not  Of  property 
such  that  it  may  properly  be  transferred  at  law,  the  "t  iaw!^^°^  ^ 
conveyance  or  assignment  of  it  will  be  held  good  if  the 
donor  has  done  all  that  he  could  do,  to  perfect  the 
assignment. 

Thus,  in  Fortescue  v.  Barndt^  J.  B.  made  a  voluntary 
assignment  by  deed  of  a  policy  of  assurance  ■  upon  his 
own  life  for  £1000  to  trustees  upon  trust,  for  the  benefit  Policy  of 
of  his  sister  and  her  children  if  she  or  they  should  out- 
live him.  The  deed  was  delivered  to  one  of  the  trus- 
tees, and  the  grantor  kept  the  policy  in  his  own  posses- 
sion. No  notice  of  the  assignment  was  given  to  the 
Assurance  Office,  and  J.  B.  afterwards  surrendered  for 
a  valuable  consideration,  the  policy  and  a  bonus  declared 

1  3  My.  &  K.  3G, 
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upon  it,  to  the  Assurance  Office.  Upon  a  bill  filed  by 
the  surviving  trustee  of  the  deed  to  have  the  value  of 
the  policy  replaced,  the  court  held  that,  upon  the  deli- 
very of  the  deed,  no  act  remained  to  be  done  by  the 
grantor  to  give  effect  to  the  assignment  of  the  policy, 
and  that  he  was  bound  to  give  security  to  the  amount 
of  the  value  of  the  policy  assigned  by  the  deed.  The 
Master  of  the  Rolls  said,  "  In  the  present  case,  the  gift 
of  the  policy  appears  to  me  to  have  been  perfectly  com- 
plete without  delivery.  Nothing  remained  to  be  done 
by  the  grantor,  nor  could  he  have  done  what  he  after- 
wards did  to  defeat  his  own  grant,  if  the  trustees  had 
given  notice  of  the  assignment  to  the  Assurance  Office. 
The  question  does  not  here  turn  upon  any  distinction 
between  a  legal  and  an  equitable  title,  but  simply  upon 
whether  any  act  remained  to  be  done  by  the  grantor, 
which  to  assist  a  volunteer  this  court  would  not  com- 
pel him  to  do.  I  am  of  opinion,  that  no  act  remained 
to  be  done  to  complete  the  title  of  the  trustees." 

Bond  In  Edwards  v.  Jones,^  the  obligee  of  a  bond,  five 

memorandum  days  before  her  death,  signed  a  memorandum  not  under 
not  under  ggal^  which  was  endorsed  upon  the  bond,  and  which 
purported  to  be  an  assignment  of  the  bond  without  con- 
sideration to  a  person  to  whom  the  bond  was  at  the 
same  time  delivered.  Held  that  the  gift  was  incom- 
plete, and  that  as  it  was  without  consideration,  the 
court  could  not  give  effect  to  it.  The  Lord  Chancellor 
said,  "  The  transaction  being  inoperative  for  the  purpose 
of  transferring  the  bond,  which  was  a  mere  chose  in 
action,  the  question  comes  to  be  whether  the  mere  hand- 
ing over  of  the  bond  ....  would  constitute  a  good 
gift  inter  vivos;  that  is  to  say,  whether  the  plaintiff 
would  be  entitled  to  the  assistance  of  a  court  of  equity 
for  the  purpose  of  carrying  into  effect  the  intention  of 
the  parties.     Now,  it  is  clear  that  this  is  a  purely  volun- 

'  1  My.  &  Or.  226. 
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tary  gift,  and  a  gift  which  cannot  be  made  eifectual 
without  the  interposition  of  this  court."  i 

The  cases  on  this  subject  are  very  conflicting,  but  the 
rules  regulating  them  have  been  clearly  enunciated  and 
applied  in  the  case  of  Pearson  v.  Amicable  Assurance 
Office.^  There,  G.  T.  effected  an  assurance  on  his  life 
with  the  Amicable  Society.  He  then  executed  a  volun- 
tary settlement  oi  the  policy,  assigning  it  to  trustees  to 
hold  on  the  trusts  of  the  voluntary  settlement,  and  at 
the  same  time  gave  the  trustees  an  irrevocable  power  of 
attorney.  Gr.  T.  died,  and  the  trustees  claimed  the 
amovmt  from  the  company,  but  their  claim  was  resisted 
by  the  executors,  who  gave  notice  to  the  office  not  to 
pay  the  amount  to  the  trustees.  The  Assurance  Com- 
pany paid  the  money  into  court.  The  Master  of  the 
EoUs  said,  "  The  question  is  whether  this  is  a  complete 
instrument,  or  whether  it  requires  the  assistance  of  a 
court  of  equity  for  its  enforcement.  I  am  of  opinion 
that  it  is  a  complete  and  perfect  instrument." 

II.  Where  the  donor  has  only  an  equitable  interest  where  donor 

■  1  i.  •         J  lias  only  equi- 

m  the  property  assigned.  table  estate, 

and  directs 

(a.)  In  this  case  if  the  settlor  directs  trustees  to  hold  hold. 
the  property  in  trust  for  the  donee,  though  without 
consideration,  a  trust  is  well  and  irrevocably  created.^ 
And  it  has  been  held  that  a  declaration  by  parol,  of  the 
trusts  of  personal  property,  is  sufficent  to  create  a  trust. 
Thus,  in  M'Fadden  v.  Jenkins,^  A.  sent  a  verbal  mes-  Parol  deoiara- 
sage  to  his  debtor  B.,  desiring  him  to  hold  the  debt  in  ^jj^ds  per"° 
trust  for  0.     B.  accepted  the  trust  and  acted  on  it  by  sonaity. 
paying  0.  a  small  part  of  the  trust-money.     It  was  held 
that  a  trust  had  attached  to  the  property,  and  that  the 

1  Blalcely  v.   Brady,  2  Dr.  &  '  BiU  v.  Cureton,  2  My.  &  K. 

Walsh.  311.  503. 

3  27  Beav.  229.  *  1  Ph.  153. 
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Notice  to 
trustees  un- 
necessary. 


transaction  had  amounted  to  the  same  thing,  as  if  A. 
had  declared  himself,  instead  of  B.,  a  trustee  of  the  debt 
for  the  plaintiff. 

It  does  not  now  seem  to  be  considered  necessary  to 
the  validity  of  the  creation  of  a  trust  by  the  beneficial 
owner  of  property,  that  there  should  be  notice  to,  or  an 
acceptance,  or  declaration  of  the  trusts  by  the  trustees, 
in  whom  the  legal  interest  is  vested.^ 


Where  donor        (&.)  Cascs  where,  instead  of  giving  directions  to  trus- 
assipis  his       ^       ^    ]^  IjJ  f^j,  ^YiQ  benefit  of    volunteers,  the   donor 

equitable  in- 
terest, assigns  his  equitable  interest,  without  consideration  to 

another.     Two  cases  occur  where  the  direction  is — 

(1.)  As  to  lands  : 
(2.)  As  to  personalty. 

As  to  lands.  (1.)  As  to  lands : 

In  Gilbert  v.  Overton,'^  a  settlor,  holding  an  agree- 
ment for  a  lease,  subject  to  rents  and  covenants,  by 
voluntary  deed,  assigned  all  his  interest  to  trustees,  to 
hold  upon  the  trusts  thereby  declared,  and  shortly  after- 
wards took  a  lease  under  the  agreement  to  himself.  The 
legal  estate  was  never  assigned  to  the  trustees.  It  did  not 
appear,  whether  at  the  date  of  the  settlement,  the  settlor 
was  entitled  to  call  for  an  immediate  lease.  Held  that 
the  settlement  was  complete,  and  ought  to  be  carried  into 
execution.  Wood,  V.  C,  said — "  It  appears  to  me  there 
are  several  reasons  for  upholding  the  settlement.  In  the 
first  place,  it  contains  a  declaration  of  trust,  and  that 
is  all  that  is  wanted  to  make  any  settlement  effectual. 
The  settlor  conveys  his  equitable  interest,  and  directs 
the  trustees  to  hold  it  upon  the  trusts  thereby  declared. 
Then  he  goes  on  to  declare  upon  what  trusts  they  are 
to  hold.     It  is  an  exploded  idea  that  in  a  voluntary 

^  Tiernay  v.    Wood,    19   Beav.       Kay,  711. 
S30;     Donaldson    v.    Donaldson,  =  2  H.  &  M.  110. 
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instrument  such  a  declaration  of  trust  is  insuificient. 
Such  a  declaration  as  I  find  here  is  just  as  good  as  if 
the  testator  had  declared  that  he  himself  would  stand 
possessed  upon  these  trusts.  In  the  second  place,  .... 
in  the  inception  of  the  transaction  there  is  nothing  to 
show  that  the  settlor  had  the  power  of  obtaining  a  lease 
before  the  time  when  he  did  so,  after  the  execution  of 
the  settlement.  There  is,  therefore,  nothing  to  show 
that  the  settlor  did  not,  by  the  settlement,  do  all  that 
it  was  in  his  power  to  do,  to  pass  the  property.  If  this 
were  not  sufficient,  it  would  be  impossible  to  make  a 
voluntary  settlement  of  property  of  this  description."  ^ 

(2.)  As  to  personalty,  there  is  a  great  difference  of  As  to  per- 
opinion  arising  from  the  principle  of  the  common  law,  ^°'^^  *^" 
"  that  choses  in  action  are  not  assignable,"  though  the 
weight  of  authority  tends  to  show  that  the  rule  in  this 
case  is  the  same  as  that  which  was  pointed  out  in  Gil- 
bert V.  Overton;^  that  the  settlement  will  be  upheld 
where  the  settlor,  being  the  equitable  owner,  has  done  Donor  must 
all  in  his  power  to  pass  the  property.  In  Kekewich  v. 
Manning,^  residuary  estate,  consisting  of  money  in  the 
funds,  was  bequeathed  to  a  mother  and  daughter,  in 
trust  for  the  mother  for  life,  and  afterwards  for  the 
daughter  absolutely.  By  a  settlement  made  in  contem- 
plation of  her  marriage,  the  daughter  assigned  her  in- 
terest under  the  will  to  trustees,  upon  trust,  for  the  issue 
of  the  intended  marriage,  and  for  a  niece  of  the  daughter, 
and  the  issue  of  the  niece.  The  daughter's  husband 
died  soon  after  the  marriage,  of  which  there  was  no 
issue.  The  mother  was  not  a  party  to  the  settlement, 
but  had  notice  of  it  before  the  husband's  death.  Held, 
that  even  if  the  settlement  was  voluntary  as  regarded 
the  trusts  in  favour  of  the  niece,  it  was  a  complete 
alienation,  so  as  to  be  capable  of  enforcement  at  the 

1  Bridge  v.   Bridge,   16  Beav.  «  2  H.  &  M.  116. 

322.  ^  1  De  G.  M.  &  G.  176. 
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instance  of  the  trustees  of  the  settlement,  against  the 
daughter,  and  against  the  trustees  of  another  settlement 
which  she  made  on  a  second  marriage,  inconsistent 
with  the  former  settlement.  Knight  Bruce,  L.  J.,  said — 
"  To  state,  however,  a  simple  case — suppose  stock  or 
money  to  be  legally  vested  in  A.  as  a  trustee  for  B.,  for 
life,  and  subject  to  B.'s  life  interest,  for  C.  absolutely ; 
surely  it  must  be  competent  to  C,  in  B.'s  lifetime,  with 
or  without  the  consent  of  A.,  to  make  an  effectual  gift  of 
C.'s  interest  to  D.,  by  way  of  mere  bounty,  leaving  the 
legal  interest,  and  legal  title  unchanged  and  untouched. 
If  so,  can  0.  do  this  better  or  more  effectually  than  by 

Donaldson  v.  executing  an  assignment  to  D.  ? "     In   Donaldson  v. 

Donaldson.  Donaldson,'^  it  was  held  that  a  voluntary  assignment 
by  deed  of  the  assignor's  interest  in  a  sum  of  stock 
standing  in  the  names  of  trustees  upon  trusts,  in  favour 
of  volunteers,  was  a  complete  transfer  of  such  interest, 
as  between  the  donee  and  the  representative  of  the 
donor,  although  no  notice  of  the  deed  was  given  to  the 
trustees  in  the  donor's  lifetime.  Wood,  V.  C,  said — 
"  The  question  is,  in  every  case.  Has  there  been  a 
declaration  of  trust,  or  has  the  assignor  performed  such 
acts  that  the  donee  can  take  advantage  of  them,  without 
requiring  any  further  act  to  be  done  by  the  assignor, 
and  if  the  title  is  so  far  complete  that  this  court  is 
not  called  upon  to  act  against  the  assignor,  it  will  assist 
the  donee  in  obtaining  the  property  from  any  person 
who  would  be  treated  as  a  trustee  for  him  ?  ...  In  this 
case,  there  is  no  need  whatever  for  the  donee  to  call  in 
aid  the  jurisdiction  of  this  court  against  the  original 
assignor  or  his  representatives.  All  that  they  have  to 
do,  is  to  require  the  trustees  who  hold  the  fund,  to 
transfer  it  to  them." 

In  Ke  Way's  settlement,^  by  a  voluntary  settlement. 
Lady  C.  assigned  to  trustees,  upon  trust  for  her  nieces 

1  Kay,  711.  '  13  WVR.  149. 
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for  life,  with  remainders  over,  a  fund  to  which  she  was 
entitled  in  reversion,  under  a  settlement,  and  which 
was  then  standing  in  the  names  of  the  trustees  of  such 
settlement.  The  deed  was  duly  executed  hy  her,  but 
was  retained  in  her  possession,  and  ultimately  destroyed 
by  her.  No  notice  was  given  of  it  either  to  the  trustees 
of  the  original  settlement,  or  to  the  trustees  of  the 
second  settlement,  or  to  any  persons  claiming  under  it. 
Lady  C.  never  did  any  further  act  to  give  effect  to  the 
deed,  and  by  a  codicil  she  disposed  of  the  fund  in  a 
different  manner.  Held,  that  effect  must  be  given  to 
the  deed.i 

Voluntary  settlements,  with  reference  to  staitutes  13  Voluntary 
Eliz.  c.  5.,  and  27  Eliz.  c.  4.        ^  it^ZTl 

By  the  statute  13  Eliz.  c.  5.,  all  covinous  conveyances, 
gifts,  alienations  of  lands  or  goods,  whereby  creditors 
might  be  in  any  wise  disturbed,  hindered,  delayed,  or  de- 
frauded of  their  just  rights,  are  declared  utterly  void,  but 
the  act  is  not  to  extend  to  any  estate  or  interest  in  lands, 
&c.,  on  good  consideration,  and  hondfde  conveyed  to  any 
person  not  having  notice  of  such  covin. 

This  statute  does  not  declare  all  voluntary  convey-  Settlement 

.,  •  1    1     j_        1        IT    c         iij_  ±     niust  be  botli 

ances  to  be  void,  but  only  all  iraudulent  conveyances  to  on  good  con- 
be  void,2  and  whether  a  conveyance  be  fraudulent  or  fderation  and 

■      111  1  1  •        1     •  1  oonajide. 

not,  is  declared  to  depend  upon  its  being  made  upon 
good  consideration  and  iond  fide.  It  is  not  sufficient 
that  it  be  upon  good  consideration  or  hona  fide.  It 
must  be  both ;  and  therefore,  if  a  conveyance  or  gift  be 
defective  in  either  particular,  although  it  is  valid  between 
the  parties  and  their  representatives,  yet  it  is  utterly  void 
as  to  creditors.3 

The  word  "  voluntary "  is  not  to  be  found  either  in 

^  See   Collmson   v.   Patrick,   2       R.  414. 
Keen,  123.  ^  St.  353. 

»  Holloway  v.  Millard,  1  Mad. 
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the  statute  13  Eliz.  c.  5.,  or  in  tlie  27Eliz.  c.  4.     The 
13  Eliz.  is  pointed  only  against  "  fraudulent "  convey- 
Voluntary       ances,  as  appears  from  the  preamble.     A  voluntary  con- 
not  necessarily  veyance  is  not  fraudulent  merely  because  it  is  voluntary, 
fraudulent       j^  voluntary  conveyance  may  be  made  of  real  or  per- 

under  .  .  . 

13  Eliz.  sonal  property,  without  any  consideration  whatever,  and 

cannot  be  avoided  by  subsequent  creditors  unless  it  be 
of  the  description  mentioned  in  the  statute.  ^ 

Settlor  being        j^  -^^s  f or  some  time  thought  that  the  mere  fact  of 

indebted  at  ,        .  ,  . 

time  does  not  the  settlor  being  indebted  at  the  time  of  his  voluntary 
date* Vo'riTCv'-  Conveyance,  was  sufficient  to  invalidate  that  conveyance 
auce.  under  that  statute  in  favour  of  creditors.     But  the  true 

rule  is  laid  down  by  Wood,  V.C,  in  Holmes  v.  Penney. 
"  The  mere  fact  of  a  settlement  being  voluntary  is  not 
enough  to  render  it  void  against  creditors ;  but  there 
must  be  unpaid  debts  which  were  existing  at  the  time 
of  making  the  settlement,  and  the  settlor  must  have 
been  at  the  time  not  necessarily  insolvent,  but  so  largely 
indebted  as  to  induce  the  court  to  believe  that  the  in- 
tention of  the  settlement,  taking  the  whole  transaction 
together,  was  to  defraud  the  persons,  who,  at  the  time 
of  making  the  settlement,  were  creditors  of  the  settlor. 
....  Where,  in  order  to  evade  the  statute,  a  person  being 
considerably  indebted  makes  a  voluntary  settlement 
which  would  be  void  if  impeached  by  those  who  were 
then  his  creditors,  and  afterwards  pays  them  off,  and 
a  new  set  of  creditors  stand  in  their  places,  .... 
such  a  settlement  would  be  Void  against  the  subse- 
quent creditors,  because  it  would  be  a  fraud  on  the 
statute."  3 

Stat.  27  Eli2.       The  statute  27  Eliz.,  c.  4,  was  enacted  for  the  pro- 

oipuTchaslrs.  tection  of  purchasers,  as  the  statute  13  Eliz.,  c.  5,  was 

for  that  of  creditors.     It  enacts  that  every  conveyance, 

1  Hdloway  t.  Millard,  1  Mad.  ^  Spirett  v.    Willows,  34  L.  J. 

419.  Ch.   367;   Barrack  v.   M'Culloch, 

=  3  K.  &  J.  90.  3  K.  &  J.  110. 
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grant,  charge,  lease,  limitation  of  use,  of,  in  or  out  of 
any  lands,  tenements,  or  otlier  hereditaments  whatso- 
ever, for  the  intent  and  purpose  to  defraud  and  deceive 
such  persons,  &c.,  as  shall  purchase  the  said  lands,  or 
any  rent  or  profit  out  of  the  same,  shall  be  deemed  only 
against  such  persons,  their  heirs,  &c.,  who  shall  so  pur- 
chase for  money  or  any  good  consideration  the  said 
lands,  &c.,  to  be  wholly  void,  frustrate,  and  of  none 
effect. 

A  voluntary  settlement  of  lands  made  in  considera-  Voluntary 
tion  of  natural  love  and  affection  is  void,  as  against  a  ^^^^iisa^^st 
subsequent  purchaser  for  valuable  consideration,  even  subsequent 
though  with  notice,!  for  the  very  execution  of  a  sub- 
sequent  conveyance  sufficiently  evinces  the  fraudulent 
intent  of  the  former  one.      It  is,  however,   good  as 
against  the  grantor,  who  therefore  cannot,  as  against  a 
purchaser  without  notice,  compel  specific  performance 
of  a  subsequent  contract  to  purchase  for  value.  2 

Chattels  personal,  in  which  respect  they  differ  from  chattels  per- 
chattels  real,3  are  not  within  the  statute  27  Eliz.,  and  ^°j^^j^  °j^g 
therefore  a  voluntary  settlement  of  chattels    personal  statute. 
cannot  be  defeated  by  a  subsequent  sale.* 

A  mortgagee  5  is  a  purchaser  within  the  meaning  of  Purchaser— 
the  statute ;  but  a  judgment  creditor  is  not  within  the  '"  °' 
meaning  of  the  act.^ 

It  has  been  decided  not  only  that  a  bond  fide  pur- 
chaser for  value  from  the  heir-at-law  or  devisee  of  one 
who  has  made  a  voluntary  conveyance  is  not  within 

1  Doe  V.  Manning,  9  Enat.  59.  503;    M'Donell    v.   Heselrige,    16 

"   Smith    T.    Garland,    2   Mer.  Beav.  346. 

J  23.  ^  Chapman  v.   Emery,    Cowp. 

'  Saunders  v.    Dehew,   1  Vern.  279. 

272.  '  Bevcm  v.   Earl  of  Oxford,  8 

*  BUI  V.   Careton,  1  My.  &  K.  De  G.  M.  &  G.  607. 
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the  statute,  but  also  that  a  person  who  purchases  for 
value  from  one  claiming  under  a  second  voluntary 
conveyance,  or  from  any  other  than  the  person  who 
made  the  voluntary  conveyance  in  his  lifetime,  is  equally 
excluded  from  the  benefit  of  the  statute.^ 

BonS,fide-euT-      In  27  EKz.,  c.  4,  s.  4,  there  is  a  proviso,  similar  to 

chaser  under    ^Yiat  in  13  Eliz.,  c.  5,  s.  6,  in  favour  of  a  londfide  pur- 

chaser,  that  that  act  shall  not  extend  to  or  be  construed 

to  defeat  any  conveyances,  &c.,  of  lands  made  upon  or 

for  good  consideration,  and  hond  fide  to  any  person. 

It  must  be  noticed  that  in  that  statute  the  phrase 
"good  consideration"  is  considered  as  equivalent  to 
valuable  consideration,  while  in  the  statute  13  Eliz.,  the 
same  phrase  has  been  held  to  iuclude  both  meritorious 
as  well  as  valuable  consideration. 


Bon&fde'^xa-     ]gona   fide  purchasers  are  such  as  take  Ixmd   fide, 

chaser.  .1  r  j       j 

and  for  a  valuable  consideration.  And  this  leads  us 
to  the  inquiry.  What  is  a  valuable  consideration  iinder 
this  statute  ?  Lawful  considerations  generally  may  be 
divided  into  two  classes — 

Considera-  J.  Meritorious  or  good  considerations  importing  a 

1.  Meritorious.  Consideration  of  blood  or  natural  affection,  as  when  a 

man  grants  an  estate  to  a  near  relation ;  and  which  are 
merely  founded  upon  motives  of  generosity,  prudence, 
and  natural  duty. 

2.  Valuable.         2.  Valuable    consideration    is  the    consideration  of 

money,  marriage,  or  the  like,  which  the  law  esteems 
as  an  equivalent  given  for  the  grant. 

The  consideration  of  marriage  has  always  been  re^ 

1  Doe  V.  Rusham,  17  Q.  B.  723;      Richards  v.  Lewis,  11  C.  B.  1035  ; 
Lewis    V.    Rees,    3    K.   &  J.    132. 
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cognised  by  courts  of  law  and  equity  as  a  valuable  one ;  Mamage  con- 
and  previous  to  tbe  Statute  of  Frauds  a  mere  promise  by  undertr^Eliz 
the  intended  husband  to  settle  property  upon  the  intended  c.  i. 
wife  was  upheld  by  the   subsequent  marriage.      The 
Statute  of  Frauds,  s.  4,  did  not  change  the  principle, 
but  only  required  an  additional   circumstance  by  way 
of  evidence, — that  such  ante-nuptial  agreement  should 
be  in  writing,  in  order  that  it  should  bind  the  husband. 
In  this  case,  therefore,  of  an  ante-nuptial  agreement  fol- 
lowed by  marriage,  the  wife  becomes  a  purchaser  within 
the  statute  27  Eliz.i 

• 
It  is  not  quite  settled  whether  a  post-nuptial  settle-  Post-nuptial 
ment,  made  in  consideration,  and  in  pursuance  of,  an  settlement  m 

'  .  .  pursuance  of 

ante-nuptial    parol  agreement,   is  good  as  against  a  ante-nuptial 
subsequent  purchaser  for  value  even  with  notice,  under  ^^™t  ^^^^^' 
the  27  Eliz.,  c.  4.2    It  is  clear  on  all  the  authorities 
that  a  mere  post-nuptial  settlement,  without  any  ante- 
nuptial agreement,  is  void  against  a  subsequent  pur- 
chaser for  value,  even  with  notice. 3 

But  though  a  post-nuptial  voluntary  settlement  made  Bond  fide 
by  the  husband  or  wife  is  within  the  provisions  of  the  po^t-nuptiai 

•'  .  .  ■■■  settlement 

27  Eli^.,  and  is  void  against  a  subsequent  purchaser  of  supported  on 
that  estate,  still  a  court  of  equity  is  wiUing  to  support  gideration! 
such  a  bond  fide  post-nuptial  settlement  on  a  very  slight 
consideration.  Thus,  in  Hewison  v.  Negus,^  it  was  de- 
cided that  if  the  wife's  real  estate,  of  which  her  husband 
would  be  entitled  to  receive  the  rents  and  profits  during 
her  coverture,  be  settled  on  her  for  life,  for  Jier  separate 
use,  &c.,  with  remainder  to  the  children,  by  a  post- 
nuptial settlement  it  is  not  void  as  against  a  subse- 

'  MrJc  V.  Clark,  Prec,  in  Ch.  Jo.  76. 

275.  '  Butterfield  v.  Heath,  15  Beav. 

3  Dundas    v.   Dutens,    2    Cox,  408;   Warden  y .  Jones,  i  X>e  G.  k 

235 ;  Spurgeon  v.  Collier,  1  Eden.  Jo.  76. 

55 ;   Warden  v.  Jonef,  2  De  G.  &  *  16  Beav.  59i. 
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quent  purchaser  from  the  husband  and  wife,  as  a 
voluntary  settlement  under  the  27  Eliz.  "  I  concur," 
said  the  Master  of  the  KoUs,  "  with  the  argument  which 
was  urged,  that  the  surrender  by  the  husband  of  his 
right  to  receive  the  rents  and  profits  of  the  heredita- 
ments during  coverture,  and  his  giving  his  wife  a  sole 
and  exclusive  power  and  control  over  them,  is  a  valuable 
consideration  sufficient  to  support  this  settlement." 

Who  are  There  have  been  some  cases  in  which  the  question 

withmthe       j^^g  jjggjj    j^q^  f^p  the  Consideration  of  marriage  will 

scope  of  the  '  .... 

marriage  con-  extend,  and  whether  limitations  in  favour  of  very  re- 
mote objects  may  not  be  void  as  against  subsequent 
purchasers.  A  limitation  to  the  issue  of  the  settlor  by 
a  second  marriage  was  held  not  to  be  voluntary.l  So 
a  settlement  on  her  marriage,  made  by  a  woman  of  her 
property,  as  a  provision  for  her  illegitimate  child,  was 
upheld  as  against  a  subsequent  mortgagee.  ^  But  a 
limitation  to  the  brothers  of  a  settlor  was  held  volun- 
tary. 3 

But  limitations  in  favour  of  collaterals  will  be  sup- 
ported if  there  be  any  party  to  the  settlement  who 
purchases  in  their  behalf.^ 

Trusts  in  fa-        To  the  general  rule  that  a  declaration  of  trust  in 

torT  °^  "^"^    favour  of  volunteers  by  the  legal  or  equitable  owner  of 

realty  or  of  personalty,  is  irrevocable,  there  is  an  im- 

Revocable.      portant  exception  in  the  class  of  cases  where  a  debtor 

makes  a  transfer  of  property  to  trustees  for  payment  of 

his  debts.     Such  a  transaction  does  not  invest  creditors 

'  Clayton  v.  E.  of  Winton,   3  283  ;    StacTcpoole  v.  Stachjooole,  4 

Mad.   302;  Newstead  Y.  Searles,  \  Dru.  &  Warr.  326. 

Atk.  265.  *  Heap  v.  Tonge,  9  Hare,   104; 

2  Clarhe  v.  Wright,  6  H.  &  N.  Puhertoft  v.  Pvlvertoft,  18  Ves. 

849.  92. 

^  Johnson  v.   Legard,    3    Mad. 
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with  the  character  of  cestui  que  trusts,  but  amounts 
merely  to  a  direction  to  the  trustees  as  to  the  mode  in 
which  they  are  to  apply  the  property  vested  in  them,  Amounts  to  a 
for  the  benefit  of  the  owner  of  the  property,  the  debtor,  ^  ^'utteea^i^ 
who  alone  stands  to  them  in  the  relation  of  cestui  que  to  mode  of 
tt-v^t,  and  can  vary  or  revoke  the  trusts  at  pleasure.     In   '^^°^' '°°' 
Walwyn  v.  Coutts,^  a  father  conveyed  his  estates  to  trus- 
tees for  paying  off  annuities  granted  by  his  son,  together 
with  the  arrears,  and  also,  his  son's  debts,  if  they  thought 
proper.     The  annuitants  were  mentioned  in  a  schedule, 
but  were  neither  parties  nor  privies  to  the  deed.     The 
father  and  son  then  executed  other  deeds  varying  the 
former   trusts.     A  motion  by   one   of    the   scheduled 
creditors  to  restrain  the  trustees  from  executing  the 
trusts  of  the  subsequent  deeds  until  they  performed  the 
trusts  of  the  first,  was  refused. 

Thus  again,  in  Garrard  v.  Lauderdale,^  it  was  held 
that  an  assignment  of  personal  property  to  trustees,  for 
payment  of  certain  scheduled  creditors  who  did  not 
execute  the  deed  or  conform  to  its  terms,  although  the 
execution  of  the  deed  had  been  communicated  to  them, 
could  not  be  enforced.  So  far  from  conforming  to  its 
terms,  the  plaintiff  came  under  the  decree  made  in  the 
suit  for  the  administration  of  the  debtor's  estate,  and 
proved  his  debt  before  the  master  after  the  receipt 
of  the  letter  informing  him  of  the  conveyance  to  the 
trustees.  In  the  judgment  it  was  said, — "  I  take  the  real 
nature  of  the  deed  to  be,  not  so  much  a  conveyance 
vesting  a  trust  in  A.  for  the  benefit  of  the  creditors  of 
the  grantor,  but  rather  an  arrangement  made  by  the  An  arrange- 
debtor  for  his  own  personal  convenience  and  accommo-  debtor's  own 
dation — for  the  payment  of  his  own  debts  in  an  order  benefit  and 
prescribed  by  himself,  over  which  he  retains  power  and 
control,  and  with  respect  to  which  the  creditors  can 
have  no  right  to  complain,  inasmuch  as  they  are  not 

1  3  Sim.  14.  '  3  Sim.  1. 
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injured  by  it — they  waive  no  right  of  action  and  are  not 
executing  parties  to  it." 

In  Acton  v.  Woodgate,^  the  debtor  made  two  con- 
veyances; the  first  was  not  conununicated  to  any 
creditor  except  the  trustees  who  were  also  creditors; 
the  second  conveyance  was  made  to  the  same  trustees 
for  the  payment  of  their  own  debts,  and  of  all  other 
debts  due  by  the  debtor,  and  was  executed  by  several 
creditors  who  were  not  privy  to  the  first.  The  trusts  of 
the  second  conveyance  were  decreed  to  be  carried  into 
execution.  In  the  judgment,  the  following  remarks 
were  made,  "  It  is  established  by  the  authorities  which 
have  been  referred  to,  that  if  a  debtor  conveys  property 
in  trust  for  the  benefit  of  his  creditors  to  whom  the , 
Effect  of  com-  Conveyance  is  not  communicated,  and  the  creditors  are 
CTeditors°°  *"  °°*  ^"^  ^^^  manner  privy  to  the  conveyance,  the  deed 
merely  operates  as  a  power  to  the  trustees,  which  is 
revocable  by  the  debtor,  and  has  the  same  effect  as  if 
the  debtor  had  delivered  money  to  an  agent  to  pay  his 
creditors,  and  before  any  payment  made  by  the  agent, 
or  communication  made  by  him  to  the  creditors,  had 
recalled  the  money  so  delivered." 

The  learned  judge  then  proceeds  to  say — "  In  the 
case  of  Garrard  v.  Lauderdale,  it  seems  to  have  been 
considered  that  a  communication  by  the  trustees  to 
creditors,  of  the  fact  of  such  a  trust,  Would  not  defeat  the 
power  of  revocation  by  the  debtor.  It  appears  to  me, 
however,  that  this  doctrine  is  questionable,  because  the 
creditors  being  aware  of  such  a  trust  might  be  thereby 
induced  to  aforhearance  in  respect  of  their  claims  which 
they  would  not  otherwise  have  exercised." 

There  has  been  a  considerable  conflict  of  dicta,  as  to 
whether  the  mere  fact  of  communication  of  a  trust  in 
favour  of  creditors  to  such  creditors,  will  deprive  the 

'  2  My.  &  K.  495. 
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donor  of  that  power  of  revocation,  which  it  has  been 

shown,  he  possesses.      It  is  submitted  that  the  true 

principle  is  correctly  laid  down  by  the  Master  of  the 

Eolls,  in  Acton  v.  Woodgate,'^  and  .that  the  trust,  after  Trust  irrevoc- 

communication,  is  irrevocable,  if  the  creditors  have  been  ^^Jf ^fl^L 

c  u  III  ixiu  n  iCdi  ~ 

"thereby  induced  to  a  forbearance  in  respect  of  their tion, when 
claims  which  they  would  not  have  otherwise  exercised,"  position  is 
or  in  the  words  of  Sir  J.  Eomilly,  M.  E.,  in  Biron  v.  altered 
Mount,'^  "  The  principle  is  well  laid  down  by  Lord  St 
Leonards  in  Field  v.  DonougJimore,^  where  he  states, 
'  It  is  not  absolutely  essential  that  the  creditor  should 
execute  the  deed  ;  if  he  has  assented  to  it,  and  if  he  has 
acquiesced  in  it,  or  acted  under  its  provisions  and  com- 
plied with  its  terms,  and  the  other  side  express  no 
dissatisfaction,  the  settled  law  of  the  court  is  that  he 
is  entitled  to  its  benefits.'    About  that  I  entertain  no 
doubt,  but  I  apprehend  for  this  purpose  he  must  do 
some  act  which  amounts  to  acquiescence.      It  is  not 
sufficient  merely  to  stand  by,  and  take  no  part  a't  all  in 
the  matter.     It  is  true,  that  in  some  cases,  as  is  said  in 
the  case  of  Nicholson  v.  Tutin,^  something  may  be  in- 
ferred fi:om  his  standing  by,  until  he  has  lost  a  remedy 
which  he  might  have  had  at  law,  if  he  had  not  come  in 
under  the  deed.     But  no  such  question  arises  here.     In 
my  opinion,  he  must  do  some  act."  ^     Where  a  creditor  Creditor,  a 
is  party  to  a  deed  whereby  his  debtor  conveys  property  "^^^  y  o  ee  . 
to  a  trustee  to  be  applied  in  liquidation  of  the  debts 
due  to  that  creditor,  the  deed   is  as  to  that  creditor 
irrevocable.  ^ 

A  creditor  who  for  a  long  time  delays,^  or  sets  up  a 

1  2  My.  &  K.  495.  Ell.  &  B.  367. . 

2  24  Beav.  649.  ^  Machinnmt  v.  Stewart,  1  Sim. 

3  1  Dru.  &  War.  227.  N.  S.  88 ;  Le  Touche  v.  Earl  of 
*  2  K.  &  J.  23.  Lucan,  7  C.  &  F.  772  ;  Montefiore 
5  Kirmn  t.   Daniel,  5    Hare,       v.  Brown,  7  H.  L.  Gas.  241-266. 

■499 ;  Griffith  v.  Rioketts,  7  Hare,  '  Gould  v.  Robertson,  i  De  G.  & 

307;    Cornthwaite  v.  Frith,  4   De      Sm.  509. 
G.  &  Sm.  552 ;  Siggera  v.  Evans,  5 
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Equitable 
ABsignments. 


General  rule 
of  law. 


Disregarded 
by  equity. 


Infringed 
even  by  the 
common  law. 


title  adverse  to  the  deed.i  will  not  be  allowed  to  claim 
the  benefit  of  its  provisions. 

Closely  allied  with  the  subject  of  assignments  to 
trustees  in  favour  of  creditors,  is  that  of  equitable 
assignments. 

"  The  great  wisdom  and  policy  of  the  sages  and 
founders  of  our  law,"  says  Lord  Coke,  "  have  provided 
that  no  possibility,  right  title,  nor  thing  in  action  shall  be 
granted  or  assigned  to  strangers ;  for  that  woidd  be  the 
occasion  of  multiplying  of  contentions  and  suits,  of  great 
oppression  of  the  people,  and  the  subversion  of  the  due 
and  equal  execution  of  justice."  ^ 

The  reasons  given  by  Lord  Coke  for  this  rule  of  law 
which  prevents  the  assignment  of  a  possibility  or  chose 
in  action,  have  been  almost  wholly  disregarded  by  courts 
of  equity ;  and,  accordingly,  from  a  very  early  period, 
assignments  of  a  mere  naked  possibility,  or  of  a  chose 
in  action,  for  valuable  consideration,  have  been  held 
valid  in  equity,  which  will  carry  them  into  effect  upon 
the  same  principle  that  it  enforces  the  performance 
of  an  agreement,  when  not  contrary  to  its  own  rules, 
or  pubKc  policy.3  A  mere  expectancy,  therefore,  as 
that  of  an  heir-at-law  to  the  estate  of  an  ancestor,* 
or  the  interest  which  a  person  may  take  under  the  will 
of  another  then  living,^  non  existing  property  to  be 
acquired  at  a  future  time,  as  the  future  cargo  of  a  sliip,^ 
is  assignable  in  equity  for  valuable  consideration ;  and 
where  the  expectancy  has  fallen  into  possession,  the 
assignment  will  be  enforced.7  Even  the  common  law 
has  broken  in  upon  its  own  rule,  prohibiting  the  assign- 


'  Watsons.  Knight,  1 9  Beav.  369. 
2  30  Co.  48. 

<  Squib  V.  Wyn,  \  P.  Wms.  378. 
■"  Hobson   V.    Trevor,  2   P.  W. 
191. 


"■  Bennet  v.  Cooper,  9  Beav.  252. 

^  Lindsay  v.  tiibbs,  22  Beav. 
,')22. 

'  Holroyd,  v.  Marshall,  10  H. 
L.  Gas.  191. 
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ment  of  choses  in  action,  as  in  the  case  of  negotiable 
instruments,  and  some  few  other  securities,  or  where  a 
debtor  assents  to  the  transfer  of  the  debt,  so  as  to  enable 
the  assignee  to  maintain  a  direct  action  against  him,  on 
the  implied  promise  which  results  from  such  assent,  i 
And  in  the  case  of  assignments  of  bond  or  other  debts 
which  are  an  exception  to  the  above-mentioned  rule,  it 
is  necessary  to  sue  in  the  name  of  the  original  creditor  ; 
the  person  to  whom  it  is  transferred  being  regarded 
rather  as  an  attorney  than  as  an  assignee.  2 

And  by  8  &  9  Vict.  c.  106,  contingent  and  future  inter-  8  &  9  Vict.  u. 
ests  and  possibilities  coupled  with  an  interest  in  real  **^' 
estate  may  now  be  granted  or  assigned  in  law;  this  act, 
it  win.  be  observed,  does  not  render  assignments  of  con- 
tingent interests,  or  possibihties  in  chattels,  or  mere 
naked  possibilities  not  coupled  with  an  interest,  valid  at 
law ;  the  exclusive  jurisdiction,  therefore,  of  courts  of 
equity,  as  to  such  assignments,  is  untouched  by  the 
act. 


In  equity,  an  order  given  by  a  debtor  to  his  creditor  Order  by 
upon  a  third  person  having  funds  of  the  debtor,  to  pay  creditor  upon 
the  creditor  out  of  such  funds,  is  a  binding  equitable  a  third  person, 
assignment  of  so  much  money.     Nor  is  it  necessary,  as 
it  would  appear  by  some  of  the  decisions  at  law,  that 
the  party  receiving  the  order  should  in  some  way  enter 
into  a  contract. 

In  Burn  v.  Oarvalho,^  A.  having  goods  in  the  hands  of 
B.,  as  his  agent  at  a  foreign  port,  and  being  under  liabili- 
ties to  C,  by  letter  to  C,  promised  that  he  would  direct, 
and,  by  a  subsequent  letter  to  B.,  did  direct  B.  to  deliver 

1  Baron  v.   Husband,  4  B.   &      Ell.  Bl.  &  ED.  467. 
Ad.  611.  '  4  My.  &  Cr.  690. 

*  De   Potlwnier  v.   De  Mattos, 
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over  the  goods  to  D.  as  the  agent  of  0.  at  that  port. 
Before  the  dehvery  of  the  goods,  a  commission  of  bank- 
rupt issued  against  A.  under  an  act  of  bankruptcy  com- 
mitted while  his  letter  was  on  its  way  to  B.,  and  the 
goods  were  delivered  by  B.  to  D.  in  ignorance  of  the 
bankruptcy.  Held  that  C.  had  a  good  title  in  equity  to 
the  goods. 

Again,  in  Diploch  v.  Hammond,'^  A.  having  obtained 
a  loan  from  B.,  gave  him  the  following  instrument 
addressed  to  his  (A.'s)  debtor: — "I  hereby  authorise 
you  to  pay  £365,  being  the  amount  of  my  contract,  B.  _ 
having  advanced  me  that  sum."  Held  a  valid  equitable 
assignment. 


Mandate  from 
principal  to 
agent. 


A  mere  mandate  from  a  principal  to  his  agent,  not 
communicated  to  a  third  person,  will  give  him  no  right 
or  interest  in  the  subject  of  the  mandate.  It  may  be 
revoked  at  any  time  before  it  is  executed,  or  at  least 
before  any  engagement  is  entered  into  with  a  third 
person  to  execute  it  for  his  benefit.^ 


A  power  of 
attorney. 


A  mere  power  of  attorney  or  authority  to  a  person  to 
receive  money,  directing  him  to  pay  it  to  a  creditor 
of  the  party  granting  the  power  or  authority,  will  not 
amount  to  an  equitable  assignment.  Thus,  in  Rodich 
V.  Gandell,^  a  railway  company  was  iadebted  to  the 
defendant,  their  engineer,  who  was  greatly  indebted  to 
his  bankers.  The  bankers  having  pressed  for  payment 
or  security,  the  defendant,  by  letter  to  the  solicitors  of 
the  company,  authorised  them  to  receive  the  money  due 
to  him  from  the  company,  and  requested  them  to  pay  it 
to  the  bankers.     The  soHcitors,  by  letter,  promised  the 


1  2  Sm.  &  G.  141.    5  De  G.  M.       197. 
&  G.  320.  3  1  De  G.  M.  &  G.  76S. 

5  Morrell  v.    Wooten,  16  Beav. 
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bankers  to  pay  them  such  money,  on  raising  it.  Held 
that  this  did  not  amount  to  an  equitable  assignment  of 
the  debt.  "  The  extent  of  the  principle,"  said  Lord 
Truro,  "  to  be  deduced  from  the  cases  is,  that  an  agree- 
ment between  a  debtor  and  a  creditor  that  the  debt 
owing  shall  be  paid  out  of  a  specific  fund  coming  to  the  Equitable 
debtor,  or  an  order  given  by  a  debtor  to  his  creditor  ^^^a?'™^'^*~ 
upon  a  person  owing  money  or  holding  funds  belonging 
to  the  giver  of  the  order,  directing  such  person  to  pay 
such  funds  to  the  creditor,  will  create  a  valid  equitable 
charge  upon  such  fund ;  in  other  words,  will  operate  as 
an  equitable  assignment  of  the  debts  or  fund  to  which 
the  order  refers.  I  think  that  a  decision,  that  the  autho- 
rity to  the  solicitors  contained  in  the  letter,  to  receive 
the  debt  due  from  the  railway  company,  and  to  pay 
what  should  be  received  to  the  bank,  operated  as  an 
assignment  in  equity  of  the  railway  debts,  would  be  to 
extend  the  principle  much  beyond  the  warrant  of  the 
authorities.  If  an  assignment  of  the  debts  had  been 
intended,  it  would  have  been  quite  as  easy  to  have 
directed'  the  order  to  the  railway  company  as  to  the 
solicitors.  It  rather  seems  to  have  been  intended  that 
the  bank  should  have  no  title  or  interest  in  the  debts 
until  the  amount  of  the  debts  should  have  been  adjusted, 
and  some  definite  portion  been  adjusted  and  realised." 

In   order  that  third  parties   may  be   bound,   it   is  Notice  by 
necessary,  with   regard  to  a  chose  in  action,  for  the  ^^f^H  °* 
assignee,   to  do  all  that  can  be  done  to  perfect  the  action, 
assignment,  to  do  everything  towards  having  possession, 
which  the  subject  admits ;  to  do  "  that  which  is  tanta- 
mount to  obtaining  possession  by  placing  every  person 
who  has  an  equitable  or  legal  interest  in  the  matter 
under  an  obligation  to  treat  it  as  his  property.    For  this 
purpose  he  must  give  notice  to  the  legal  holder  of  the 
fund :  in  the  case  of  debt,  for  instance,  notice  to  the  Tantamount 
debtor  is  for  many  purposes  tantamount  to  possession,  to  possession. 
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If  he  omit  to  give  that  Botice,  he  is  guilty  of  the  same 
degree  and  species  of  neglect  as  he  who  leaves  a  personal 
chattel  to  which  he  has  acquired  a  title,  in  the  actual 
possession,  and  under  the  absolute  control  of  another 
person."  Notice,  then,  is  necessary  to  perfect  the  title, 
Gives  a  right  to  give  a  complete  right  in  rem,  and  not  merely  a  ri^t 
171  rem.  ^  agaiust  him  who  conveys  his  interest.   If  the  assignee 

is  willing  to  trust  the  personal  credit  of  the  man,  and  is 
satisfied  that  he  will  make  no  improper  use  of  the  pos- 
session in  which  he  is  allowed  to  remain,  notice  is  not 
necessary,  for  against  Mm  the  title  is  perfect  without 
notice.  But  if  he,  availing  himself  of  the  possession  as 
a  means  of  obtaining  credit,  induces  third  persons  to 
purchase  from  him  as  the  actual  owner,  and  they  part 
with  their  money  before  the  assignees'  pocket-convey- 
ance is  notified  to  them,  the  assignee  must  be  postponed. 
On  being  postponed,  the  assignee's  security  is  not  inva- 
lidated ;  he  had  priority,  but  that  priority  has  not  been 
followed  up ;  he  has  permitted  another  to  acquire  a  bet- 
ter title  to  the  legal  possession.!  Where  an  assignee 
has  done  all  in  his  power  towards  taking  possession,  he 
wiU  not  lose  his  priority.  2 


Assignee  of         The  assignee  of  a  chose  in  action,  although  without 

action  takes  it  ^°*^*^^'  ^^  general  takes  it  subject  to.  all  the  equities 

subject  to       which  subsist  against  the  assignor.     Thus,  in  Turton  v. 

eqm  les.         Benson,^  where  a  son  on  his   marriage  was  to  have 

£3000  portion  with  his  wife,  and  privately,  without 

notice  to  his  parents,  who  treated  for  the  marriage, 

gave  a  bond  to  the  wife's  father  to  pay  back  £1000  of 

the  portion  seven  years  after ;  the  bond  was  afterwards 

assigned  for  the  benefit  of  creditors  ;  it  was  held  that 


1  Ryall  V.  Eowles,  2  L.  C.  670 ; 
Dearie  v.  Hall,  3  Russ.  1  ;  Bvller 
V.  Plunket,  1  J.  &  H.  441. 

=  Feltham  v.  aark,  1  De  G.  & 


Sm.   307 ;  Langton  v.   Horton,   1 
Hare,  549. 
3  1  P.  Wms.  496. 
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the  bond  being  void  in  equity,  it  would  not  be  made 
better  by  the  assignment.  ^ 

But  though  this  rule  generally  holds  good,  it  has 
been  observed  that  length  of  time  and  circumstances 
may  make  the  case  of  the  assignee  stronger.  ^ 

An  exception  to  the  rule  also  occurs  in  the  case  of  Exception  as 
negotiable  instruments,  "because,"  if  the  rule  were  other-  instruments! 
wise,  Lord  Keeper  Somers  observed,  "  it  would  tend  to 
destroy  trade,  which  is  carried  on  everywhere  by  bills 
of  exchange,  and  he  would  not  lessen  an  honest  creditor's 
security."  ^ 

As  in  the  case  of  agreements,  a  court  of  equity  will  Assignments 
not,  upon  the  ground  of  public  pohcy,  give  effect  to  pub'irpoHcy. 
assignments  of  pensions  and  salaries  of  public  officers, 
payable  to  them  for  the  purpose  of  keeping  up  the 
dignity  of  their  office,  or  to  assure  a  due  discharge  of 
its  duties.  Thus  the  pay  of  an  officer  in  the  army,* 
the  salary  of  a  judge  given  to  him  to  support  the  dignity 
of  his  office,^  have  been  held  not  assignable. 

Courts  of  equity,  on  principles  of  public  policy,  will 
not  give  effect  to  assignments  which  partake  of  the 
nature  of  champerty,  or  maintenance,  or  buying  of  pre-  Champerty 
tended  titles.e  Thus,  in  Stevens  v.  Bagioell,1  one-fifth  ^^^e!"'''°*^°" 
part  of  the  share  of  prize  money,  the  subject  of  a  suit 
then  depending  in  the  Admiralty  Court,  was  assigned 
by  the  executrix  of  one  of  the  captors,  and  her  hus- 
band, to  a  navy  agent,  in  consideration  of  his  indem- 

1  Barnett  v.  Sheffield,  1  De  G.       533. 

M.  &  G.  371;  Athenceum  Life  As-  ^  Arbuthnot  v.  Norton,  5  P.  C. 

surance  Society  v.  Pooley,  3  De  G.  C.  219  ;  Grenfell  v.  The  Bean  and 

&  Jo.  294.  Canons  of  Windsor,  2  Beav.  550. 

2  HUl  V.  Caillovel,  1  Ves.  Sr.  123.  <*  Reynell  v.  Sprye,  1  De  G.  M.  & 

3  Com.  Kep.  43.  G-  860. 

*  Stone  V.  Lidderdale,  2   Anst.  '  15  Ves.  139. 
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nifying^  them  from  all  costs  on  account  of  any  suit 
touching  the  said  prize  money,  and  paying  to  them  the 
remaining  four-fifths,  if  it  should  be  recovered.  Held, 
that  the  assignment  was  void  as  amounting  to  that 
species  of  maintenance  which  is  called  champerty,  viz., 
the  unlawful  maintenance  of  a  suit  in  consideration  of 
a  bargain  for  part  of  the  thing,  or  some  profit  out 
ofit.i 

Upon  the  same  principle  of  not  giving  any  encourage- 
ment to  litigation,  especially  when  undertaken  as  a 
speculation,  equity  will  not  enforce  the  assignment  of 
a  mere  naked  right  to  litigate,  i.e.,  which  from  its  very 
nature  is  incapable  of  conferring  any  benefit  except 
through  the  medium  of  a  suit,  such  as  a  mere  naked 
right  to  set  aside  a  conveyance  for  fraud.^ 


XVhere 
permitted. 


Trusts  under 
wiUs. 


But  the  purchase  of  an  interest  pendente  lite,^  or  a 
mortgage  pendente  lite,^  or  the  advance  of  money  for 
carrying  on  a  suit,  if  the  parties  have  a  common  inter- 
est,5  or  if  there  exists  between  the  parties  the  relation 
of  father  and  son,^  or  master  and  servant,7  will  not  be 
considered  as  maintenance  or  champerty.  § 

A  purchase  by  an  siioxxiQj  pendente  lite,  of  the  sub- 
ject matter  of  the  suit  is  invalid.  ^ 

No  particular  form  of  expression  is  necessary  to  the 
creation  of  a  trust,  if,  on  the  whole,  it  can  be  gathered 

^  Earle  v.    HopwooA,   9    C.    B.  «  Burke  v.  Green,  2  Ball.  &  B. 

(N.  S.)  566.  521. 

^  Prosser  v.  JEdmonds,  1  Y.  &  '   Wallis  v.  D.  of  Portland,  3 

C.    Exch.    Ca.    481 ;     Powell    v.  Ves.  503. 

Knowles,  2  Atk.  226.  «  Dickinson  v.  Barrel,  14  W.  R. 

'■>  KnigU  v.  Bowyer,  2  De  G.  &  412. 

Jo.  421,  455.  «  Simpson  v.  Lamb,  7  Ell.  &  Bl. 

*  Cuckell  V.    Taylor,   15    Beav.  84;  Anderson  v.  Raddiffe,ii  Jvj:. 

103,  117.  N.  S.  678. 

^  Hunter  v.  Daniel,  4  Hare,  420. 
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that  a  trust  was  intended.  There  are  many  eases 
arising  chiefly  under  wills,  in  which  it  is  very  difficult 
to  determine  whether  or  not  a  trust  was  intended  to  be 
created.  "  As  a  general  rule,"  observes  Lord  Langdale,! 
"  it  has  been  laid  down  that  when  property  is  given 
absolutely  to  any  person,  and  the  same  person  is,  by  the 
giver  who  has  power  to  command,  recommended,  or 
entreated,  or  wished  to  dispose  of  that  property  in 
favour  of  another,  the  recommendation,  ■  entreaty,  or 
wish  shall  be  held  to  create  a  trust, — 

"  First,  li  the  words  are  so  used  that  on  the  whole  they 
ought  to  be  construed  as  imperative. 

"  Secondly,  If  the  subject  of  the  recommendation  or 
wish  be  certain. 

"  Thirdly,  If  the  objects  or  persons  intended  to  have 
the  benefit  of  the  recommendation  or  wish,  be  also 
certain. 

"  If  a  testator  gives  £1000  to  A.,  desiring,  wishing, 
recommending,  or  hoping  that  A.  wiU,  at  his  death, 
give  the  same  sum,  or  any  part  of  it  to  B.,  it  is  con- 
sidered that  B.  is  an  object  of  the  testator's  bounty, 
and  A.  a  trustee  for  him.  No  question  arises  on  the 
intention  of  the  testator,  upon  the  sum  or  subject 
intended  to  be  given,  or  upon  the  person  or  object  of 
the  wish. 

"  So,  if  a  testator  gives  the  residue  of  his  estate,  after 
certain  purposes  are  answered,  to  A.,  recommending  A., 
after  his  death,  to  give  it  to  his  own  relations,  or  such 
of  his  own  relations  as  he  shall  think  most  deserving, 
or  as  he  shall  choose,  it  has  been  considered  that  the 
residue  of  the  property,  though  a  subject  to  be  ascer- 

1  Knight  V.  Kniyht,  3  Beav.  172,  11  C.  &  F.  513. 
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tained,  and  that  the  relations  to  be  selected,  though 
persons  or  objects  to  be  ascertained,  are  nevertheless  so 
clearly  and  certainly  ascertainable,  so  capable  of  being 
naade  certain,  that  the  rule  is  applicable  to  such  cases. 
On  the  other  hand,  if  the  giver  accompanies  his  expres- 
sion of  wish  or  request  by  other  words  from  which  it  is 
to  be  collected  that  he  did  not  intend  the  wish  to  be 
imperative ;  or  if  it  appears  from  the  context  that  the 
No  trust  if  first  taker  was  intended  to  have  a  discretionary  power 
cretion!  *  '^'^^  ^  withdraw  any  part  of  the  subject  from  the  object  of 
the  wish  or  request ;  or  if  the  objects  are  not  such  as 
may  be  ascertained  with  sufficient  certainty,  *it  has  been 
held  that  no  trust  is  created.  Thus,  the  words  "  free 
and  unfettered,"  accompanying  the  strongest  expression 
of  request  were  held  to  prevent  the  words  of  bequest 
being  imperative.  Any  words  by  which  it  is  expressed, 
Or  where  first  or  from  which  it  may  be  implied,  that  the  first  taker  may 
apply  any^part  ^PP^y  any^part  of  the  subject  to  his  own  use,  are  held  to 
to  his  own  use.  prevent  the  subject  of  the  gift  from  being  considered 
certain  ;  and, a  vague  description  of  the  object,  that  is, 
a  description  by  which  the  giver  neither  clearly  defines 
the  object  himself,  nor  names  a  distinct  class  out  of 
which  the  first  taker  is  to  select,  or  which  leaves  it 
doubtful  what  interests  the  objects  are  to  take,  will 
prevent  the  objects  from  being  certain  within  the  mean- 
ing of  the  rule,  and  in  such  cases  we  are  told  that  the 
question  '  never  turns  upon  the  grammatical  import  of 
words— they  may  be  imperative,  but  not  necessarily  so  ; 
the  subject  matter,  the  situation  of  the  parties,  and  the 
probable  intent,  must  be  considered."'! 

Eecommenda-      First,  The  words  of  recommendation   used  must  be 

imperatrve^*^    ^"^^  ^^^^  i^PO'^  t^^  whole  they  ought  to  be  construed  as 

imperative.     No  technical  words  are  necessary,  but  the 

testator's  intent  is  to  be  carried  out,  and  his  words  "  willing 

1  Meggison    v.    Moore,   2   Ves.    Jr,     632 ;      Bernard    v.    Minshull. 
Johnson,  276. 
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or  desiring  "  that  the  person  on  whom  he  has  conferred 
property  should  make  a  disposition  of  it  in  favour  of 
certain  objects  will  be  construed  as  imperative,  and 
amount  to  trust ;  as  also  the  words  and  phrases  "  wish 
and  request,"  ^  "  have  fullest  confidence,"  2  "  heartily 
beseech,"  ^  "  well  know,"  *  "  of  course  he  will  give."5 

Secondly,  The  subject-matter  of  the  recommendation  Subject-mat- 
or  wish  must  be  certain.  Thus  in  Buggins  v.  Yates,^  certain. 
where  a  testator,  who  having  devised  real  property  to 
his  wife  to  be  sold  for  payment  of  his  debts  and  legacies 
in  aid  of  his  personal  estate,  declared  that  he  did  not 
doubt  but  his  wife  would  be  kind  to  his  children,  it  was 
insisted  that  this  constituted  a  trust  of  the  personal 
estate ;  but  the  court  was  of  opinion  that  these  words 
gave  a  right  to  no  child  in  particular,  or  a  right  to  any 
particular  part  of  the  estate,  but  that  the  clause  was 
void  for  uncertainty. 

Again  in  Curtis  v.  Bippon^  the  testator,  after  ap- 
pointing his  wife  guardian  of  his  children  gave  all  his 
property  to  her,  "  trusting  that  she  would,  in  fear  of 
God,  and  in  love  to  the  children  committed  to  her  care, 
make  such  use  of  it  as  should  be  for  her  own  and  their 
spiritual  and  temporal  good,  remembering  always,  ac- 
cording to  circumstances,  the  Church  of  God  and  the 
poor."  Held,  that  the  wife  was  absolutely  entitled  to 
the  property;  there  being  no  ascertained  part  of  it 
provided  for  the  children,  and  the  wife  being  at  liberty, 
at-  her  pleasure,  to  diminish  the  capital  either  for  the 
Church  or  the  poor,  and  that  the  plain  intention  of 

1  Godfrey  v.  Godfrey,  11  W.  R.  '  Bardswell  v.  Bardswell,  9  Sim. 

554:    Liddard    v.    Liddard.    28  319.                                    „.   ,    . 

Beav  266.  °  RoUnson   v.    Smith,   Mad.  & 

3  Shovelton    v.    SUveltm,     32  Geld.  194. 

Beav.  143.  '  9  Mod,  122. 

3  Meredith  v.  Heneage,  1  Sim.  '  -5  Mad.  434. 
553. 
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the  testator  was  to  leave  the  children  dependent  on 
the  wife. 

Where  there  is  an  absolute  gift  of  property  to  a 
person,  and  a  recommendation  to  give  to  a  certain 
object  "  what  shall  be  left "  at  his  death,  "  or  what  he 
shall  die  possessed  of,"  the  subject  will  be  considered 
uncertain.! 


The  object 
tnuBt  be 
certain. 


Thirdly,  The  object  or  persons  intended  to  have  the 
benefit  of  the  recommendation  or  wish  must  be  certain. 
Thus,  in  Sale  v.  Moore^  where  a  testator  bequeathed 
the  residue  of  his  property  to  his  wife,  not  doubting  that 
she  would  consider  his  near  relations  as  he  would  have 
done  if  he  had  survived  her.  The  V.  C.  held  that  the 
objects  were  uncertain.  "  Who  were  the  objects  of  the 
trust  ?  Did  the  testator,"  he  asked,  "  mean  relations  at 
his  own  death,  or  at  his  wife's  death  ?  Did  he  mean 
that  she  should  have  the  liberty  of  executing  the  trust 
the  day  after  his  death  ?" 


The  tendency  of  the  later  decisions  is  against  con- 
struing precatory  or  recommendatory  words  as  trusts. 
If,  therefore,  the  giver  accompanies  his  expression  of 
ag^ainS^con-     '^i^h  or  request  by  other  words  from  which  it  is  to  be 
struing  preca-  collected  that  he  did  not  intend  the  wish  to  be  imperative, 

tory  words  as 

trusts.  or  if  it  appears  from  the  context  that  the  first  taker  was 

intended  to  have  a  discretionary  power  to  withdraw  any 
part  of  the  subject  from  the  object  of  the  wish  or  request,^ 
or  where  the  motive  by  which  the  giver  was  actuated  is 
stated,  no  trust  will  be  created.  Thus  the  words  "  free 
and  unfettered,"  accompanying  the  strongest  expressions 
of  request,  were  held  to  prevent  the  words  of  request 


^  Po'pt  V.  Pope,  10  Sim.  1 ; 
Oreen  v.  Marsden,  1  Drew.  646 ; 
Constable  v.  Bull,  3  De  G.  &  Sm. 
411. 


2  1  Sim.  534. 

^  Meredith  •/.  Heneage,  1  Sim. 
556;  Knight  v.  Knight,  3  Beav. 
148,11  CI.  &F.  513. 
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from  being  imperative,  i  So  where  there  was  a  gift  of 
stock  to  a  person,  and  there  was  added  parenthetically, 
(to  enable  him  to  assist  such  children  of  my  deceased 
brother  as  he  may  find  deserving  of  encouragement,)  it 
was  held  an  absolute  bequest,  and  that  no  trust  was 
created  for.  the  children.^ 

It  is  most  important  to  observe  that  although  vague-  if  trust  be 
ness  in  the  object  wUl  unquestionably  furnish  reason  for  wtee  cannot 
holding  that  no  trust  was  intended,  yet  this  may  be  take  benefici- 
countervailed  by  other  considerations  which  show  that 
a  trust  was  intended,  while  at  the  same  time  such  trust 
is  not  sufficiently  certain  and  definite  to  be  valid  and 
effectual ;  and  it  is  not  necessary  to  exclude  the  legatee 
from  taking  a  beneficial  interest  that  there  should  be  a 
valid  or  effectual  trust;  it  is  only  necessary  that  it 
should  clearly  appear  that  a  trust  was  intended.  Thus, 
in  Briggs  v.  Penny, ^  the  testatrix,  after  giving,  among  Brings  v. 
other  legacies,  a  sum  of  £3000  to  Sarah  Penny,  and  a  ^'"'^" 
like  sum  of  £3000  in  addition  for  the  trouble  she  would 
have  as  executrix,  bequeathed  aU  her  residuary  personal 
estate  to  the  said  Sarah  Penny,  "  well  knowing  that  she 
wlU  make  a  good  use  and  dispose  of  it  in  a  matter  in 
accordance  with  my  views  and  wishes."  The  testatrix 
appointed  Sarah  Penny  sole  executrix  of  her  will.  It 
was  held  by  Lord  Truro,  affirming  the  decision  below, 
that  Sarah  Penny  did  not  take  the  residue  for  her  own 
benefit.  "  There  is  nothing,"  said  his  lordship,  "  on 
the  face  of  the  words  which  necessarily  implies  what 
is  vague  and  indefinite,  as  in  those  cases  where  the 
court  has  held  that  the  uncertainty  of  the  object  has 
aff'orded  evidence  that  no  trust  was  intended.  I  agree 
with  the  Vice  Chancellor  in  interpreting  '  views  and 
wishes '  to  mean  '  designs  and  desires.'  And  the  very 
expression  of  confidence  that  Miss  Penny  would  make 

1  Meredith  v.  Heneage,  1  Sim.  =  Benson  v.  WUttam,  5  Sim.  22. 

g^2  '  3  Mac.  &  G.  546. 
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a  good  use,  and  dispose  of  the  property  in  a  manner  in 
accordance  with  the  testatrix's  designs,  or  desires,  or 
intentions,  appears  to  me  to  amount  to  a  declaration 
that  Miss  Penny  was  to  hold  the  property  for  that  pur- 
pose, or  in  other  w^ords  to  the  same  import,  upon  trust. 
It  seems  to  me  to  be  tantamount  to  a  bequest  upon 
trust,  and  if  so,  that  is  sufficient  to  exclude  Miss  Penny 
from  taking  the  beneficial  interest.  Such  views  and 
wishes  may  be  left  unexplained,  but  still  in  such  case 
it  is  clear  a  trust  was  intended,  and  that  is  sufficient  to 
exclude  the  legatee  from  the  beneficial  interest.  Once 
■  establish,  that  a  trust  was  intended,  and  the  legatee  can- 
not take  beneficially.  If  a  testator  gives  upon  trust, 
though  he  never  adds  a  syllable  to  denote  the  objects 
of  that  trust,  or  though  he  declares  the  trust  in  such  a 
a  way  as  not  to  exhaust  the  property,  or  though  he 
declares  it  imperfectly,  or  though  the  trusts  are  illegal, 
still  in  all  these  cases  the  legatee  is  excluded  and  the 
next  of  kia  take.  But  there  is  peculiar  effect  in  the 
"  Trust,"  a  word  '  trust.'  Other  expressions  may  be  equally  in- 
rfficacy!  dicative  of  a  fiduciary  intent,  though  not  equally  apt 

or  clear.  In  this  case,  however,  we  are  not  left  to  spell 
out  a  trust  from  the  residuary  clause  alone ;  the  fact 
that  besides  a  legacy  of  £3000,  another  legacy  is  ex- 
pressly given  to  Miss  Penny,  '  in  addition  for  the  trouble 
she  wiU  have  in  acting  as  executrix,'  clearly  shows  that 
she  was  not  intended  to  take  the  residue  beneficially ; 
because  if  Miss  Penny  was  to  take  the  whole  residue 
beneficially,  as  the  testatrix  must  be  presumed  to  have 
acted  upon  the  belief  which  the  fact  warranted,  that 
her  estate  was  abundantly  sufficient  to  satisfy  all  be- 
quests, there  could  be  no  object  in  taking  out  of  that 
residue,  of  which  she  was  to  have  the  whole  £3000  for 
her  trouble ;  the  fact  of  the  legacy  not  only  strongly 
confirms,  but  is  only  consistent  with  the  hypothesis,  that 
the  whole  residue  was  not  to  be  taken  beneficially.  It 
cannot  be  referable  to  the  trouble  she  would  have  in 
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the  execution  of  the  bequests  in  the  will  itself  or  the 
proved  codicils,  for  though  the  bequests  are  numerous, 
not  one  of  them  involves  any  amount  of  trouble ;  where- 
as the  views  and  wishes  of  the  testatrix  to  which  she 
alluded,  might  be  such  that  the  carrying  them  into 
effect  might  involve  the  executrix  in  very  difficult 
trusts."  1 

Hitherto  those  cases  arising  upon  words  of  recom-  Powers  in  the 
mendation  have  been  considered  by  which  a  trust  simply  ^^^^_  ° 
has  been  held  to  be  created.  There  is,  however,  another 
class  of  cases  where  powers  are  given  to  persons  accom- 
panied with  such  words  of  recommendation  in  favour 
of  certain  objects  as  to  render  them  powers  in  the 
nature  of  trusts ;  so  that  the  failure  of  the  donees  to 
exercise  such  powers  in  favour  of  the  objects  will  not 
turn  to  their  prejudice,  since  the  court  will,  to  a  cer- 
tain extent,  take  upon  itself  the  duties  of  the  donees  of 
the  power.  2  It  is  perfectly  clear  that  where  there  is  a 
mere  power  of  disposing,  and  that  power  is  not  executed, 
this  court  cannot  execute  it.3  It  is  equally  clear  that 
wherever  a  trust  is  created,  and  the  execution  of  that 
trust  fails  by  the  death  of  the  trustee,  or  by  accident, 
this  court  will  execute  the  trust.*  But  there  is  not 
only  a  mere  trust  and  a  mere  power,  but  there  is  also 
known  to  the  court  a  power  with  which  the  party  to 
whom  it  is  given  is  intrusted,  and  required  to  execute  ; 
and  with  regard  to  that  species  of  power,  the  court 
considers  it  as  partaking  so  much  of  the  nature  and 
qualities  of  a  trust,  that  if  the  person  who  has  that 
duty  imposed  on  him  does  not  discharge  it,  the  court  Court  compels 
will  to  a  certain  extent  discharge  the  duty  in  his  room  l^^"_  ®^^''"" 
and  place.5 

'  LangUy  v.  Thomas,  6  De  G.  242. 
M.   &  G.   645;   Bernard  v.  Min-  »  Browne.  Biggs,  8  Ves.  570. 

skull,  Johns.  276.  *  Ibid. 

^  Oude  V.  Worihington,  3  De  G.  ^  Brown  v.  Higgs,  8  Ves.  561, 

&  Sm.  389 ;  hod  v.  Izod,  32  Beav.  5  My.  &  Cr.  92. 
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In  Burrough  v.  Philcox}  a  testator  directed  that 
certain  stock  should  stand  in  his  name,  and  certain 
real  estates  remain  unalienated  "until  the  following 
contingencies  are  completed ; "  and  after  giving  life 
interests  in  such  stock  and  estates  to  his  two  children, 
with  remainder  to  their  issue,  he  declared  that  in  case 
his  two  children  should  both  die  without  leaving  lawful 
issue,  the  same  should  be  disposed  of,  as  after  mentioned ; 
that  is  to  say,  the  survivor  of  his  two  children  should 
have  power  to  dispose  by  his  will,  of  his  real  and  per- 
sonal estate,  "  amongst  my  nephews  and  neices  or  their 
children,  either  all  to  one  of  them,  or  to  as  many  of  them 
as  my  surviving  child  shall  think  proper."  It  was  held 
by  Lord  Cottenham  that  a  trust  was  created  in  favour 
of  the  testator's  nephews  and  nieces  and  their  children, 
subject  to  a  power  of  selection  and  distribution  in  his 
surviving  child.  "  When  there  appears,"  observes  his 
General  inten-  Lordship,  "  a  general  intention  in  favour  of  a  class  and 
of°a  cksslar-'^  ^  particular  intention  in  favour  of  individuals  of  a  class 
ried  out,  if  ^0  be  Selected  by  another  person,  and  the  particular 
tention  fail,  intention  fails,  from  that  selection  not  being  made,  the 
court  wiU  carry  into  effect  the  general  intention  in  favour 
of  the  class." 

In  Salisbury  v.  Denton,^  a  testator  by  will  gave  a 
fund  to  be  at  the  disposal  of  his  widow  by  her  wiU, 
therewith  to  apply  a  part  for  charity,  the  remainder  to 
be  at  her  disposal  among  my  "  relations,  in  such  propor- 
tions as  she  may  be  pleased  to  direct."  The  widow  died 
without  exercising  the  power  of  determining  the  propor- 
tions in  which  each  were  to  take.  Held  that  the  bequest 
was  not  void  for  uncertainty,  but  that  the  court  wouM 
divide  the  fund  in  moieties,  and  give  one  of  such  moieties 
to  charitable  purposes,  and  the  other  moiety  to  such  of 
the  testator's  relatives  as  were  capable  of  taking  within 
the  statutes  of  distribution.  ^ 

1  5  My.  &  Cr.  72.  ■'  ^mi^  ^_  ^Vei/,  10  W.  R.  592 ; 

'  3  K.  &  J.  529.  Gough  v.  Bull,  16  Sim.  45. 
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A  cestui  que  trust  is  the  peculiar  favourite  of  courtsLiabiiity  of  a 
of  equity,  and  equity  has  sought  by  the  most  stringent  ^g^J'to^^e  *° 
rules  to  protect  a  cestui  que  trust  against  the  mala  fides  application  of 
or  carelessness  of  his  trustee.     In  furtherance  of  this  ^"o^ey.^^' 
object,  the  doctrine  was  early  established  in  equity,  that 
if  a  trustee  for  sale  had  to  pay  over  the  purchase- 
money  to  other  persons  in  given  shares,  the  purchaser 
was  bound  to  see  that  the  trustee  applied  the  purchase- 
money  accordingly.     The  trustee  was  considered  as  not 
to  be  trusted,  and  the  purchaser,  unless  he  looked  after 
him,  was  himself  responsible  for  the  misapplication  of 
the  money.    This  rule  bearing  very  hardly  on  purchasers, 
and  being  in  the  way  of  that  unfettered  disposition  of 
property  which  the  law  so  much   encourages,   several 
legislative  acts  have  been  passed  relieving  a  purchaser 
of  the  most  onerous  part  of  his  liability.     It  will  be 
sufficient  therefore,  briefly  to  state  the  rules  by  which 
the  purchaser's  liability  is  regulated  in  cases  not  governed 
by  the  statutes. 

1.  As  it  is  a  general  rule  at  common  law  that  Purchaser  of 
personalty  constitutes  the  natural  and  primary  fund  for  g^on°erated 
the  payment  of  the  debts  of  the  testator,  the  purchaser 

of  the  whole  or  any  part  of  it  was  not  bound  to  see  that 
the  purchase-money  was  applied  by  the  executors  in 
discharge  of  the  debts.  ^  But  even  in  this  case,  if  there 
be  fraud  on  the  part  of  the  purchaser,  he  will  not  be 
exonerated,  as  where  an  executor  disposes  of  his  testator's 
assets  in  payment  of  a  debt  of  his  own.2 

2.  Where  real  estate  is   devised  to  trustees  upon  Trust  or 
trust,  to   sell   for  payment   of   debts,    or   debts   and  ^^^^f  J^^^p^?- 
legacies  generally,  or  if  the  lands  are  merely  charged  and  legacies 
with  such  payment,  the  purchaser  is  exonerated. ^  geneia  y. 

1  Ewer  V.  Corbet,  2  P.  W.  149;      Jeib  v.  Abbott,  cited  Co.  Lett.  290 
Keane  v.  Bobarts,  4  Mad.  356.  b. ;    Dowling  v.  Hudson,  17  Beav- 

2  Hill  V.  Simpson,  7  Ves.  152.  248. 
'^  Elliot  v.Merryman,  1  L.  C.  51; 
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Trust  for  pay-      3.  But  if  the  trust  directs  lands  to  be  sold  for  the 

tain  debts.      payment  of  certain  debts,  mentioning  in  particular  to 

whom  those  debts  are  owing,  or  if  there  is  a  trust  for 

payment  of  legacies  or  annuities,  the  purchaser  is  bound 

to  see  to  the  proper  application  of  the  purchase-money.^ 

22  &  23  Vict.       By  stat.  22  &  23  Vict.  c.  35,  it  is  enacted  that  "  the 
"■  ^^-  bond  fide  payment  to,  and  the  receipt  of  any  person  to 

whom  any  purchase  or  mortgage  money  shall  be  pay- 
able upon  any  express  or  implied  trust,  shall  effectually 
discharge  the  person  paying  the  same  from  seeing  to 
the  application,  or  being  answerable  for  the  misapplica- 
tion thereof,  unless  the  contrary  shall  be  expressly  de- 
clared by  the  instrument  creating  the  trust  or  security."  ^ 

23  &  24  Vict.       By  23  &  24  Vict.  c.  145,  sec.  29,  it  is  further  enacted 

that  "  the  receipts  in  writing  of  any  trustee  or  trustees 

for  any  money  payable  to  him  or  them  by  reason  or  in 

the  exercise  of  any  trusts  or  powers  reposed  or  vested  in 

Purchaser  now  ^^  '^^  them  shaU  be  sufficient  discharges  for  the  money 

exonerated,      therein  expressed  to  be  received,  and  shall  effectually 

exonerate  the  persons  paying  such  money  from  seeing  to 

the  application  thereof,  or  from  being  answerable  for  any 

loss  or  misapplication  thereof."     With  reference  to  the 

provisions  of  these  statutes  there  is  an  essential  differ- 

Difference  be-  ^^^^  between  a  mere  charge,  and  a  trust  or  a  power  to 

tweenacharge  sell,  in  Order  to  raise  a  sum  of  money.     "  If  a  sum  of 

money  be  charged  on  land,  the  owner  of  the  land  has, 

in  a  certain  sense,  a  duty  of  paying  that  sum  out  of  the 

land ;    and  the  owner  of  the  money  has  a  right  to 

obhge  him  to  do  so,  by  filing  a  bill  in  Chancery  against 

him.     At  the  same  time  the  owner  of  the  land  is  not 

a  trustee,  and  the  owner  of  the  money  is  not  a  cestui  que 

trust.     But  if  land  be  vested  in  a  person  as  trustee,  on 

trust,  simply  to  raise  and  pay  thereout  to  another  a  sum 

1  Mlliot  V.  Merryman,  1  L.  C.  ^  Bennett  v.  Lytton,  2  J.  &  H. 

51 ;  Johnson  y.  Kennelt,  3  My.  &       158. 
K.  630. 
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of  money,  a  different  relation  is  thereby  constituted ;  the 
legal  owner  of  the  land  is  a  trustee,  and  the  owner  of 
the  money  is  a  cestui  que  trust.  If  now  the  trustee 
were  to  sell  this  land,  the  purchaser  would,  by  23  &  24 
Vict.  0.  145,  sec.  29,  be  exonerated  from  seeing  to  the 
purchase-money.  For  that  statute  expressly  provides 
that  the  receipts  in  writing  of  any  trustee  for  any 
money  payable  to  him  by  reason  of  any  trusts,  shall  be 
sufficient  discharges.  But,  if  in  the  former  case  of  a 
mere  charge,  the  owner  of  the  land  subject  to  the  charge 
were  disposed  to  sell,  it  is  clear  that  the  purchaser 
having  notice  of  the  charge  would  be  bound  to  see  it 
paid  off,  for  the  statute  does  not  make  the  owner  a 
trustee. 

"  Again,  if  a  person  be  invested  with  a  mere  power  to  Power  to  sell. 
sell  lands  in  order  to  raise  a  certain  sum,  he  is  a  trustee 
for  the  person  entitled  to  the  money ;  and  as  the  act 
extends  to  moneys  payable  to  trustees  in  the  exercise 
of  powers  vested  in  them,  a  purchaser  under  the  power 
would  not  naw  be  bound  to  see  to  the  application  of  the 
purchase-money."  It  must  not  be  forgotten  that  the 
liability  of  the  purchaser  of  an  estate  with  a  charge  on  it, 
is  governed  by  the  same  rules  as  applied  to  it  before  the 
statute,  so  that  "  where  specific  sums  only  are  charged,  ^j^^^^  ^  ^^^^ 
the  purchaser  of  the  lands  must  still  at  his  peril  see  that  within  the 
those  charges  are  duly  paid  ;  but  where  the  charge  is  of 
debts  generally,  it  has  been  long  held  from  the  necessity 
of  the  case  that- the  purchaser  is  under  no  such  obligation. 
The  same  rule  which  applies  to  a  purchaser,  extends  also 
to  a  mortgagee,  who  is  a  purchaser  pj-o  tanto."  i 

'  Ball  T.  Hams,  4  My.  &  Cr.  264;  Wms.  E.  Ass.  61,  62. 
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CHAPTER  III. 

EXPRESS  PtTBLIC  OR  CHARITABLE  TRUSTS. 

Charities         CHARITIES   are   SO  highly  favoured  in  the  law,  that 
the°iaw!^  ^^     charitable  gifts  have  generally  received  a  more  liberal 
construction  than  gifts  to  individuals.-' 

Charitable  Thus,  if  a  testator  gives  his  property  to  such  person 

differeirtly  "*  as  he  shaU  hereafter  name  to  be  his  executor,  and  after- 
from  gifts  to  wards  he  appoints  no  executor,  or  if  an  estate  is  devised 
to  such  person  as  the  executor  shall  name,  and  no 
executor  is  appointed ;  or,  if  an  executor  being  ap- 
pointed, he  dies  in  the  testator's  lifetime  and  no  other 
is  appointed  in  his  place,  in  all  these  cases,  if  the  be- 
quest be  in  favour  of  a  charity,  the  Court  of  Chancery 
will  assume  the  office  of  an  executor,  and  carry  into 
effect  that  bequest  which  in  the  case  of  individuals  must 
have  failed  altogether.^ 

General  inten-  Again,  if  the  testator  has  expressed  an  absolute  in- 
t''"t  ^d^*^"  tention  to  give  a  legacy  to  charitable  purposes,  but  he 
has  left  it  uncertain,  or  to  some  future  act,  the  mode 
by  which  it  is  to  be  carried  into  effect,  then  the  Court 
of  Chancery,  if  no  mode  is  pointed  out,  will  of  itself 
supply  the  defect,  and  enforce  the  charity.3 

Doctrine  of  Where  the  literal  execution  of  the  trusts  of  a  charit- 

cy-pres.  ^-[^  g^^  becomc  inexpedient  or  impracticable,  the  court 

will  execute  them  cy-^res,  i.e.,  as  nearly  as  it  can  to 

the  original  purpose,  so  as  to  execute  them,  although 

1  St.  1165.  Ves.  36;  St.  1165-66. 

2  MUU  V.  Farmer,  1  Mer.  55,  '  St.  1167. 
96;    Moggi-idgf   v.    Thackwell,    7 
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^lot  in  mode,  yet  in  substance.   The  general  principle  upon 
whicli  the  court  acts  is  thus  laid  down  by  Lord  Eldon 
in  the  leading  case  of  Moggridge  v.  Thackwell}  viz., 
"  that  if  the  testator  has  manifested  a  general  intention  Applies  only 
to  give  to  a  charity,  the  failure  of  the  particular  mode  ^J^^e*^'[„.'' 
in  which  the  charity  is  to  be  eJBfectuated  shall  not  tentiou  of 
destroy  the  charity ;  but  if  the  substantial  intention  is  "  ^^''  ^' 
charity,  the  law  will  substitute  another  mode  of  devoting 
the  property  to  charitable  purposes,  though  the  formal 
intention   as  to  the  mode   cannot   be   accomplished." 
Thus,  where  there  was  a  bequest  of  the  residue  of  the 
testator's  estate  to  a  company  to  apply  the  interest  of  a 
moiety  "  imto  the  redemption  of  British  slaves  in  Turkey 
and  Barbary,"  one-fourth  to  charity  schools  in  London 
and  its  suburbs,  and  one-fourth  towards  poor  and  des- 
titute freemen  of  the  company  ;  there  being  no  British 
slaves  in  Turkey  and  Barbary,  the  court  directed  a  new 
scheme  to  be  framed  cy-pres,  and  approved  of  a  scheme 
which  gave  the  moiety  thus  undisposed  of  to  the  donees 
of  the  other  fourth  parts.  2 

The  doctrine  of  cy-pres,  it  will  be   seen,   is  held 
to  be   only  applicable  where   the   testator  has  mani- 
fested in  his  will  a  general  intention  of  charity,  and  Not  where 
therefore,  will  not  be  applicable  whenever  such  general  t'^'^'^f  '^  ^. 

'  -^  '^  °  specific  object. 

intention  is  not  to  be  found.     If,  therefore,  it  is  clearly 

seen  that  the  testator  had  but  one  particular  object  in 

his  mind,  as,  for  example,  to  build  a  church  at  W., 

and  that  purpose  cannot  be  answered,  the  next  of  kin 

will  take.^ 

In  further  aid  of  charities,  the  court  will  supply  all  Defects  of  con- 
veyance sup- 
plied. 
1  7  Ves.  69.  "  St.  1182;   Russell  v.  Kellett, 

=  Att.     Oeml.      V.     The    Iron-       3    Sm.    &    Giff.    264 ;    Clarh    v. 
mongers'    Co.,    2   Beav.   313;    St.       Taylor,  1  Drew.   642;   Loscombe 
1170  {a);  Att.  Gen.  v.  Bishop  of      v.  Wintringham,  13  Beav.  87. 
Llandaff,  2  My.  &  K.  586. 
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Lapse  of  time 
no  bar. 


defects  of  conveyances,  where  the  donor  hath  a  capacity 
and  a  disposable  estate,  and  his  mode  of  donation  does 
not  contravene  the  provisions  of  any  statute,  i 

And  to  give  another  instance  of  the  favour  shown 
to  charity,  lapse  of  time  in  equity  is  no  bar,  in  the 
case  of  charitable  trusts,  as  it  would  in  mere  cases 
of  private  trusts.  Thus,  in  the  case  of  a  charit- 
able trust,  where  a  corporation .  had  purchased  with 
notice  of  the  trust,  and  had  held  the  property  under  an 
adverse  title  for  one  hundred  and  fifty  years,  it  was 
decided  that  the  corporation  should  reconvey  the  pro- 
perty upon  the  original  trusts.^ 


Assets  not 
marshalled  in 
favour  of 
charities. 


Rule  as  to 
marshalling. 


Although  the  general  rule  is  that  equity  favours 
charities,  there  is  one  case  where  this  rule  has  not  been 
followed.  Assets  wiU  not  be  marshalled  by  a  court  of 
equity  in  favour  of  a  charity.  Thus,  if  a  testator  give 
his  real  and  personal  estate,  (consisting  of  personalty 
savouring  of  realty,  as  leaseholds,  and  also,  of  pure 
personalty)  to  trustees,  upon  trust  to  seU  and  pay  his 
debts  and  legacies,  and  bequeath  the  residue  to  a 
charity,  equity  will  not  marshal  the  assets  by  throwing 
the  debts  and  ordinary  legacies  upon  the  proceeds  of  the 
real  estate,  and  the  personalty  savouring  of  realty,  in 
order  to  leave  the  pure  personalty  for  the  charity.^  The 
rule  of  the  court  in  such  cases,  is  to  appropriate  the 
fund,  as  if  no  legal  objection  existed,  as  to  applying  any 
portion  of  it  to  the  charity  legacies :  then  holding  so 
much  of  the  charity  legacies  to  fail,  as  would  in  that 
way  be  paid  out  of  the  prohibited  fund.* 


1  St.  1171;  Sayer  v.  Sayer,  7 
Hare,  377 ;  Innes  v.  Sayer,  3 
Mao.  &  G.  606. 

=  St.  1192  (a);  Att.  Gen.  v. 
Christ's  Hospital,  3  My.  &  Kee. 
3ii;  Att.  Gen.  f.  Corp.  of  Bever- 
ley, 6  De  G.  M.  k  G.  268. 


^  Fourdrin  v.  Gowdey,  3  My.  & 
K.  397. 

*  Williams  v.  Kershem,  1  Kee. 
274  n ;  Robinson  v.  Governors  of 
the  London  Hospital,  10  Hare,  19 ; 
Tudors  L.  C.  in  Real  Prop.  491. 
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It  is  a  well-established  principle  that  if  the  bequest  If  gift  be  for 
be  for  a  charity,  it  matters  not  how  uncertain  the  per-  '^^l^eiee^tl 
sons  or  the  objects  may  be,  or  whether  the  persons  who  it  at  all  events. 
are  to  take  are  in  esse  or  not,  or  whether  the  legatee  be 
a  corporation  capable  in  law  of  taking  or  not,  or  whether 
the  bequest  can  be  carried  into  operation  or  not ;  for  in 
all  these,  and  like  cases,  the  Court  of  Chancery  will 
treat  it  as  a  valid  charitable  bequest,  and  will  dispose 
of  it  for  such  charitable  purposes  as  it  shall  think  fit.l 
But  where  the  bequest  may,  in  conformity  to  the  express  But  not  if  left 
words  of  the  will,  be  disposed  of  in  charity  of  a  discre-  *°  discretion 

'  ^  •'  of  trustee. 

tionary  private  nature,  or  be  employed  for  any  general 
benevolent,  or  useful  purposes,  or  for  any  general  pur- 
pose, whether  charitable  or  otherwise,  or  for  charitable 
or  other  general  purposes  at  discretion,  the  bequest  will 
be  void,  as  being  too  general  and  indefinite  for  the  Court 
of  Chancery  to  execute.  Hence,  if  a  man  bequeaths  a 
sum  of  money  to  such  charitable  uses  as  he  shall  direct, 
by  codicil  annexed  to  his  will,  or  by  note  in  writing, 
and  he  leaves  no  direction  by  note  or  writing,  the  Court 
of  Chancery,  applying  the  rule  that  the  nomination  of 
the  particular  objects  is  only  the  mode,  and  the  gift  to 
the  charity,  the  substance  of  the  testamentary  disposi- 
tion, will  carry  into  effect  the  general  intention  of 
charity.  Yet,  if  a  testator  make  a  bequest  to  trustees 
for  such  benevolent,  religious,  and  charitable  purposes, 
or  for  such  charitable  or  public  purposes,  as  they  should 
in  their  discretion  approve  of,  the  legacy  cannot  be  sup- 
ported.2 

The  following  rules  as  to  resulting  trusts  in  gifts  to  Resulting 
charities  are  laid  down  in  Lewin  on  Trustees.^  trcharities.  ^ 

1.  Where  a  person  makes  a  valid  gift,  whether  by  i-  Where  no 
deed   or   will,   and  expresses   a    general  intention   of  presred^gene- 

^  St.  1169.  Selby,  1  My.  &  Cr.  286.  ^t\"." 

"  Morice  v.  £ishop  of  Durham,  '  Pp.  130-31. 

9  Ves.  399,  10  Ves,  622  ;  Ellis  v. 
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charity,  but  either  particularises  no  objects,!  or  such  as 
do  not  exhaust  the  proceeds,^  the  court  will  not  suffer 
the  property,  in  the  first  case,  or  the  surplus  in  the 
second,  to  result  to  the  settlor  or  his  representative,  but 
will  take  upon  itself  to  execute  the  general  intention,  by 
declaring  the  particular  purposes  to  which  the  fund 
shall  be  applied. 


2.  Where  rents     2.  Where  a  person  settles  lands,  or  the  rents  and 
plus  applied     profits  of  lauds,  to  purposcs  which  at  the  time  exhaust 

to  charitable    ^i^q  ^Jiolc  proceeds,  but  in  consequence  of  an  increase  in 
purpose. 

the  value  of  the  estate,  an  excess  of  income  subsequently 

arises,  the  court  will  order  the  surplus,  instead  of  result- 
ing, to  be  applied  in  the  same  or  a  similar  manner  with 
the  original  amount.^ 

3.  Exception       3.  But  even  in  the  case  of  charity,  if  the  settlor  do 
goii^g  rules."^^  ^^^  gi^®  the  land,  or  the  whole  rents  of  the  land,  but 

noticing  the  property  to  be  of  a  certain  value,  appro- 
priates part  only  to  the  charity,  the  residue  will  then, 
according  to  the  circumstances,  either  result  to  the  heir- 
at-law,*  or  belong  to  the  donee  of  the  property,  subject 
to  the  charge,  if  the  latter  be  (as  in  the  case  of  a  charit- 
able corporation)  itself  an  object  of  charity.5 

'  Att.-Gen.   v.  Herriclc,  Amb.  *  AU.-Gen.  v.  Mayor  of  Bristol, 

712.  2  J.  &  W.  308. 

"  Att.-Gen.  v.  Haberdashers'  Co.  '  Beverley,  v.  Att.-Gen.  6  H.  L. 

2Ves.  Jr.  1.  Caa.    310;     Att.-Gen.    v.    South- 

3  Thetford  School  Ca.   8  Rep.  moulton,  5  H.  L.  Cas.  1;  Att.-Gen. 

130  i  ;  Beverley,  v.  Att.-Gen.  6  H.  v.  Trin.  Coll.  Camb.  24  Beav.  383 ; 

L.  Cas.  310  ;  Att.-Gen.   v.  Jesus  Att.-Gen.  v.  JDean  of  Windsor,  24 

College,   29  Beav.  163;  Att.-Gen.  Beav.  679,  8  H.  L.  Cas.  369. 
V.  Caius  College,  2  Kee.  150. 
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CHAPTEK    IV. 

IMPLIED    TEUSTS. 

An  implied  trust  is  a  trust  wMch  is  founded  on  an  Impliedtrusts. 
unexpressed   but   presumable  intention  of  the  party 
creating  it.l 

i 
1.  "  The  clear  result  of  all  the  cases,  without  a  single  i.Purchasesin 
exception,  is,  that  the  trust  of  a  legal  estate,  whether  free-  ^}^  °^™®  °* 

r  '      '  D  ;   ^  strangers  re- 

hold,  copyhold,  or  leasehold,  whether  taken  in  the  names  suit  to  the 
of  the  purchaser  and  others,  or  in  the  names  of  others  ^^^°  ^^^' 
without  that  of  the  purchaser,  whether  in  one  name  or 
several,  whether  jointly  or  successive,  results  to  the  man 
who  advances  the  purchase-money ;  and  it  goes  in  strict 
analogy  to  the  rule  of  common  law,  that  where  a  feoff- 
ment is  made  without  consideration,  the  use  results  to 
the  feoffor."^  To  illustrate  this  statement  of  the  doc- 
trine, suppose  A.  advances  the  purchase-money  of  a 
freehold,  copyhold,  or  leasehold  estate,  and  a  conveyance 
surrender  or  assignment  of  the  legal  interest  in  it  is 
made  either  to  B.,  or  to  B.  and  C,  or  A.,  B.,  and  0. 
jointly,  or  to  A.,  B.,  and  0.  successively;  in  all  these 
cases  a  trust  will  result  in  favour  of  A. 

This  doctrine  is  applicable  to  personal  as  well  as  to  Applicable  to 

1       +   J.    3  realty  as  well 

real  estate.  ^a  personalty. 

The  doctrine  of  resulting  trusts  is  applicable  also  to 
cases  where  two  or  more  persons  advance  the  purchase- 
money  jointly,  but  the  purchase  is  taken  in  the  name 

'  St.  1195.  '  Elrand  v.  Dancer,  2  Ch.  Ca. 

2  Dyer  v.  Dyer,  1  L.  C.  184.  26. 
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of  one  of  them  ;  for  there  will  be  a  resulting  trust  in 
favour  of  the  other  as  to  so  much  of  the  money  as  he 
has  advanced.  1 

But  no  trust  will  result  where  the  policy  of  an  Act  of 
Parliament  would  be  thereby  defeated.2 

Parol  evidence      If  the  advance  of  the  purchase-money  by  the  real 

is  admissible  ,  -,  ■  ii       j-  r    ii         i      i 

to  show  actual  purchaser  does   not  appear  on  the  race  or   the  deed, 

purchaser.       ^^^^  even  if   it  IS  stated  to  have  been  made  by  the 

nominal  purchaser,  parol  evidence  is  admissible  to  prove 

by  whom  it  was  actually  made.^     It  has  been  objected 

that  the  admission  of  such  evidence  would  be  contrary 

Resulting        to  the  Statute  of  Frauds ;  but  it  will  be  seen  that  the 

within  the       trust  wMch  results  to  the  person  paying  the  pm'chase- 

Statute  of       money  and  taking  a  conveyance  in  the  name  of  another 

is  a  trust  resulting  by  operation  of  law,  and  trusts  of 

that  nature  are  expressly  excepted  from  the  statute.* 

Resulting  Eesulting  trusts,  however,  as  they  arise  from  an  equit- 

rebutted  by  able  presumption,  may  be  rebutted  by  parol  evidence, 
pureh'^er°s  in-  showing  it  was  the  intention  of  the  person  who  ad- 
teution.  vanced  the  purchase-money  that  the  person  to  whom 

the  property  was  transferred  should  take  for  his  own 

benefit.5 

Thepresump-  As  to  purchases  made  in  the  name  of  children,  or 
of  persons  equally  favoured,  it  may  be  laid  down  as 
a  general  rule,  that  where  a  purchase  is  made  by  a 
parent  in  the  name  of  a  child,  there  will  prima  facie 


1  Wray  v.  Steele,  2  V.  &  B.  388.  LencK  v.  LencTi,  1 0  Ves.  511,  517 ; 

^  Ex  parte  Tallop,  15  Ves.   68  ;  Bartlett  v.  PicTcersgill,  1  Eden.  515. 

Grmes  v.  Grmies,  3  Y.  &  J.  163,  *  29  Car.  II.  c.  3,  s.  8. 

175  ;    Childers  v.  Childers,  1  De  °  Deacon  v.  Colquhoun,  2  Drew. 

G.  &  Jo.  482.  21 ;   Wtieeler  v.  Smith,  1  Giff.  300; 

'  Ryall  V.   RyaJl,  1    Atk.    59;  Lane\.  Dighton,  Amb.  i09. 


tion  of  ad 
vancement. 
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be  no  resulting  trast  for  the  parent,  but,  on  the  con-  Presumption 

.  of  adva 
ment. 


trary,  a  presumption  arises  that  an  advancement  was  °*  *^''*°°®' 


intended. 

(a.)  In  whose  favour  this  presumption  will  be  raised.  In  whose 

favour  it  will 
be  raised. 

1.  In  favour  of  a  legitimate  child.l  l.  Legitimate 

child. 

2.  It  seems   that  the  presumption   may  also  arise  2.  One  to 

'      p  tr  'ji  1J1.T  whom  the 

m  favour  of  any  person  with  regard  to  whom  the  per-  purchaser  has 

son  advancing  the  money  has  placed  himself  m  loco  pi^=«d  himself 

,  -  ./  X  ^j^  loco  pa- 

parentis ;   thus,  m  Beckford  v.  Beckford,^  an  iUegiti-  rentis. 

mate  son,  in  Ehrand  v.  Dancer^  a  grandchild,  whose 
father  was  dead,*  and  in  Currant  v.  Jago,^  the  nephew 
of  a  wife,  were  held  entitled  to  property  purchased  in 
their  names,  from  the  presumption  of  advancement 
being  intended.  But  it  has  been  held  in  a  recent  case 
that  the  mere  fact  that  a  person  has  placed  himself 
in  loco  parentis  towards  the  illegitimate  child  of  his 
daughter  did  not  alone  raise  a  presumption  of  advance- 
ment in  his  favour.  Wood,  V.  C,  said, — "  The  court 
has  never  then  held  that  any  presumption  of  advance- 
ment arose  merely  from  the  fact  of  so  distant  a  relation- 
ship (if  it  be  a  relationship)  as  this,  nor  yet  merely 
from  the  fact  that  one  of  the  parties  was  in  loco  parentis 
to  the  other.  Here  I  am  asked  to  conjoin  both  the 
doctrines,  and  out  of  the  weak  parts  of  both  to  make 
one  strong  chain,  and  hold  that  the  testator  was  under 
the  obligation  of  making  provision  for  an  illegitimate 
grandchild,  whom  he  was  not  under  any  obligation,  moral 
or  legal,  to  support,  and  whose  father  was  alive,  merely 
on  the  ground  that  he  had  voluntarily  brought  up  and 
educated  him."  6 

'  Sidmouth  v.  Sidmouth,  2  Beav.       162. 
417 ;  Dyer  v.  Dyer,  2  Cox,  92.  =  1  CoU.  C.  Ca.  261. 

^  Loflft,  290.  °  Tucker  v.  Burrow,  2  H.  &  M. 

3  Ch.  Ca.  26.  515;  Forrest  v.  Forrest,  13  W. 

«  See  Soar  v.  Foster,  4  K.  &  J.       380. 

G 
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3.  Of  a  wife.  3.  The  presumption  also  arises  in  favour  of  a  -wife.i 
But  it  will  not  arise  when  the  purchaser  makes  the 
purchase  in  the  names  of  himself  and  a  woman  with 
whom  he  had  gone  through  the  mere  form  of  marriage, 
as  in  the  case  of  a  marriage  with  a  deceased  wife's 
sister. 2 

In  Drew  v.  Martin,^  a  husband  entered  into  an  agree- 
ment for  the  purchase  of  land  in  the  name  of  himself 
and  his  wife,  and  died  before  the  whole  of  the  purchase- 
money  was  paid.  Held,  that  the  purchase  enured  for 
the  benefit  of  the  widow,  and  that  the  unpaid  purchase- 
money  was  payable  out  of  the  husband's  personal  estate. 

Rebuttable  by      The   presumption  of   advancement  being  an  equit- 

dence.^^'         able  presumptiou  may  be  rebutted  by  parol  evidence. 

"  The  advancement  of  a   son  is  a  mere  question  of 

intention,  and,  therefore,  facts  antecedent  or  contem- 

Of  contempo-  poraneous  with  the  purchase,  or  so  immediately  after 

orTcW^ns  it  as  to   Constitute  a  part  of    the   same  transaction, 

by  the  father,  may  properly  be  put  in  evidence  for  the  purpose  of 

rebutting  the  presumption."  *    In  Williams  v.  Williams,^ 

it  was  objected  that  a  parol  declaration  by  the  father  at 

the  time  that  he  intended  the  son  to  hold  as  trustee, 

amounted  to  the  creation  of  a  trust  in  his  own  favour, 

and  was  therefore  by  the  Statute  of  Frauds  rendered 

inadmissible.      But  this  objection  was  thus  answered: 

that   "as  the  trust  would  result  to  the  father,   were 

it  not  rebutted   by  the  sonship  as   a  circumstance  of 

evidence,  the  father  may  counteract  that  circumstance 

by  the  evidence  arising  from  his  parol  declaration."  ^ 

A  fortiori  parol  evidence  may  be  given  by  the  son 

1  Drew  V.  Martin,  2  H.  &  M.       see    Devoy    v.    Devoy,   3   Sm.    & 
1 30;  Rider  v.  Kidder,  10  Ves.  360.       Giff.  403. 

2  Soar  V.  Foster,  4  K.  &  J.  152.  ^  32  Beav.  370. 

'  2  H.  &  M.  130.  "  Lewin  on  Trusteen,  144. 

*  Lewin  on  Trustees,    136  ;  but 
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to  show  the  intention  of  the  father  to  advance  him ;  for 
such  evidence  is  in  support  both  of  the  legal  interest  of 
the  son  and  of  the  equitable  presumption,  i 

The  acts  and  declarations  of  the  father  subsequent  to  Subsequent 

i-i  ,  ,  -    .  .  .  .      ,  ,  .       ,      declarations  of 

trie  purchase  may  be  used  m  evidence  against  mm  by  father  may  be 
the  son,  although  they  could  not,  as  we  have  before  ^t*^  against 

°  ■'  but  not  for 

seen,  be  used  by  the  father  against  the  son ;  2  and  the  him. 

better  opinion  seems  to  be,  that  the  subsequent  acts  and 

declarations  of  the  son  can  be  used  against  him  by  the 

father,  where  there  is  nothing  showing  the  intention  of 

the  father  at  the  time  of  the  purchase  sufficient  to 

counteract  the  effect  of  those  declarations.^ 

The  presumption  of  advancement  will  not  be  rebutted  Presumption 
by  the  mere  circumstance  that  the  father  retains  the  pro-  ""  receipt^of 
perty  under  his  control,  or  that  he  receives  the  rents  ''^"ts  by 
and  profits,  or  interest,  even  though  the  son  were  an 
infant.* 

Other  classes  of  resulting  trusts. 

A  very  common  case  of  resulting  trusts  arises  where  Where 
a  settlor  conveys  property  on  trusts  which  do  not  ex-  erffaust°the* 
haust  the  whole  property ;  in  that  case,  as  to  so  much  whole,  the 
of  the  property  respecting  which  no  trust  is  declared,  suHg. 
there  wUl  be  a  resulting  trust  in  favour  of  the  settlor .5 

It  is  a  leading  rule  with  regard  to  resulting  trusts,  Trustee  can- 
that  where  property  is  given  simply  upon  trust,  that  teke^ben™  ^ 
the  trustee  is  excluded  by  that  fact  from  taking  bene-  ficially. 
ficially,  in  case  of  failure  of  the  whole  or  part  of  the 

1  Lam.'phuj'kY.  Laimplugk,  t  P.  ^  (Sidmow^A,  v.SidmoMiA,2Beav. 

Wms.  113.  447  :  Orayv.  Gray,  2  Swanst.  594 ; 

^  Sedington    v.    Redington,    3  Williams   v.    Williams,  32   Beav. 

Eidg.  P.  C.  195,  197.  370 ;  Bone  v.  Pollard,  24  Beav. 

=*  Sidmouih-v.Sidmouth,2'&e3.\.  283. 

455 ;  Scamn  v.  Scawin,  1  Y.  &  C.  '  Parnell  v.  Hingston,  3  Sm.  & 

C.  C.  65.  Giff-  344. 
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purpose  for  wliich  the  trust  was  directed. i     Thus,  in 
King  v.  Denison?-  in  exemplifying  the  difference  be- 
tween a  gift  on  trust  and  a  gift  vesting  the  beneficial 
interest  in  the  donee;  the  judgment  says,  "  If  I  give 
to  A.  and  his  heirs  all  my  real  estate  charged  with  ray 
Devise  with  a  debts,  that  is  a  devise  to  him  for  a  particular  purpose, 
takirbenlfiol-  ^^^*  °°^  ^^^  '^^^  purpose  alone.     If  the  devise  is  on 
ally-  trust  to  pay  my  debts,  that  is  a  devise  for  a  particular 

Suir  devisee  pi^i'pose,  and  nothing  more ;  and  the  effect  of  these 
a  trustee.  two  modes  admits  just  this  difference;  the  former 
is  a  devise  of  an  estate  for  the  purpose  of  giving  the 
devisee  the  beneficial  interest,  subject  to  a  particular 
purpose ;  the  latter  is  a  devise  for  a  particular  purpose 
with  no  intention  to  give  him  any  beneficial  interest ; 
where,  therefore,  the  whole  legal  interest  is  given  for 
the  purpose  of  satisfying  trusts  expressed,  and  those 
trusts  do  not  in  their  execution  exhaust  the  whole,  so 
much  of  the  beneficial  interest  as  is  not  exhausted  be- 
longs to  the  heir ;  but  where  the  whole  legal  interest 
is  given  for  a  particular  purpose,  with  an  intention  to 
give  to  the  donee  of  the  legal  estate,  the  beneficial 
interest,  if  the  whole  is  not  exhausted  by  the  particular 
purpose,  the  surplus  goes  to  the  devisee,  as  it  is  intended 
to  be  given  to  him." 

Death  of  But  suppose  that  a  trust  of  property  having  been 

^cmui'qZtrmt  created  does  not  exhaust  the  whole  of  it,  and  there  is 
intestatedand  no  One  in  whoso  favour  the  trust  can  result,  i.e.,  that 
sentativesT™  f^s  to  realty  the  owner  dies  intestate  and  without  heirs, 
and  as  to  personalty  he  dies  intestate  and  without  per- 
sonal representatives — who  takes  the  property  in  each  of 
these  cases,  the  crown  or  the  trustee  ?   • 

As  to  realty.        First,  As  to  realty.    In  Burgess  v.  Wheate,^  A.  being 
seised  in  fee  ex  parte  paternd,  conveyed  real  estate  to 

1  2  Sp.  225,  226.  3  ]  Ejen.  177. 

"  1  Yes.  &  Bea.  260. 
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trustees,  in  trust  for  herself,  her  heirs,  and  assigns,  to 
the  intent  that  she  should  appoint,  and  for  no  other 
use  whatsoever.     A.  died  without  having  made  an  ap- 
pointment, and  without  any  heirs  ex  parte  paternd;  it 
was  held  that  the  maternal  heir  was  not  isntitled,  and 
that  there  heing  a  terre-tenant,  the  holder  of  the  legal 
estate,  the  crown  claiming  by  escheat  had  no  right  to  a 
conveyance  of  the  land,  and  that  the  trustees,  therefore,  Trustee  takes 
took  beneficially.    On  the  same  principle,  where  a  mort-  l'«°'*fi"'*i*y- 
gage  in  fee  is  made,  and  the  mortgagor  dies  intestate 
and  without  heirs,  the  equity  of  redemption  does  not 
escheat,  but  belongs  to  the  mortgagee,  subject  to  the 
mortgagor's  debts. '^     As  to  personalty  the  rule  is  very 
different.     Under  the  circumstances  stated,  the  crown,  by  Tbe  eiown 
virtue  of  its  prerogative,  may  claim  it  as  bona  vacantia.^  Sty  aT^on'o' 
Before  the  statute  1  Will.  IV.  c.  40,  where  a  testator  vacantia. 
made   no   express   disposition    of    the  residue   of  his  J^ot^undfa- 
personal  estate,  the  executors  were  at  law  entitled  to  posed-of  re- 
such  residue  ;  and  courts  of  equity  so  far  followed  the  i"-\viii.  iv. 
law  as  to  hold  the  executors  to  be  entitled  to  retain  ^^^  ■^^■ 
such  residue  for  their  own  use,  unless  it  appeared  to  Except  where 
have  been  the  testator's  intention  to  exclude  them  from  excluded  by 

teaLatur  s  lu- 

the  beneficial  interest  therein.  In  that  case,  they  were  tention,  ex- 
held  to  be  trustees  for  the  person  or  persons  who  would  P^^^  °^  ^™' 
have  been  entitled  to  such  estate  under  the  statute  of 
distributions,  if  the  testator  had  died  intestate.  And 
equity  laid  hold  of  any  circumstance  or  expression  in 
the  will,  which  might  appear  to  rebut  the  presumption 
of  a  gift  to  the  executors,  and  convert  them  into  trustees. 
Thus  the  intention  to  exclude  the  executors  from  taking 
beneficially,  was  inferred  from  an  express  legacy  being 
given  to  the  executor,  or  where  equal  legacies  were 
given  to  the  executors,  if  more  than  one,  but  not  if  un- 
equal  legacies  were  given  them.  3 

1  Beale  v.   Symonds,   16  Beav.       C.  201. 

406.  ^  1  Turner  &  Russ,  269 ;  2  Ves. 

2  Taylor  v.  Haygarth,  14  Sim.      Sr.  29. 
8 ;   Middletou  v.  Spicer,  1  Br.  C. 
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Executors  The  statute,  furthering  the  views  of  the  courts  of 

now  trustees    equity,  enacts  that  as  to  wills  made  after  the  1st  Sept., 

tor  represen-         i.       ^  ^  '-^ 

tatives  of  1830,  the  executors  shall  be  deemed  by  courts  of  equity 
deceased.  ^  ^^  trustees  for  the  persons  (if  any)  who  would  be 
entitled,  under  the  statute  of  distributions,  in  respect 
of  any  residue  not  expressly  disposed  of,  unless  it  should 
appear  by  the  will  that  the  executors  were  intended  to 
take  such  residue  beneficially.  Whereas,  before  the 
statute,  the  presumption  was  in  favour  of  the  executors  ; 
after  the  statute,  the  onus  has  been  shifted  on  them,  of 
proving  that  the  testator  intended  them  to  take  bene- 
fi.cially.^ 

Resulting  As  to  resulting  trusts  arising  under  the  operation  of 

thTdoctrine     ^^'^  doctrinc  of  conversiou,  the  student  is  referred  to 
of  conversion,  the  chapter  on  that  doctrine,  where  the  subject  is  fully 
discussed. 

Joint-tenancy       Limitations  which  confer  an  estate  in  joint-tenancy  at 
at  law.  -^^^  h.a.'VQ  the  same  effect  in  equity,  when  there  are  no 

circumstances  which  afford  grounds  for  departure  from 
the  rule  of  law ;  so  that  where  two  or  more  persons 
purchase  lands,  and  advance  the  money  in  equal  shares, 
and  take  a  conveyance  to  themselves  and  their  heirs, 
they  will  be  joint-tenants,  and  upon  the  death  of  one 
of  them  the  estate  will  go  to  the  survivor.  2  But  equity, 
Equity  leans  acting  on  the  broad  principle  that  equality  is  equity, 
vfvOTsMp"in  ^^^"^^  strongly  against  joint-tenancy,  with  the  inseparable 
joint-tenancy,  right  of  Survivorship ;  for  though  it  is  true  that  each 
joint-tenant  may  have  an  equal  chance  of  being  the 
survivor,  and  thus  taking  the  whole,  yet  this  is  but  an 
equality  in  point  of  chance  ;  as  soon  as  one  dies  there  is 
an  end  to  the  equality  between  them  ;  on  that  event 
the  whole  accrues  to  the  survivor.  And  the  equal  cer- 
tainty of  having  an  absolute  equal  share,  or  a  share 

'  Harrison  v.  Harrison,  2  H.  &  ^  Ljtj^  g^  2SO. 

M.  237. 
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proportionate  to  the  amount  of  the  purchase-money 

advanced,  is  considered  the  far  higher  and  truer  equity 

than  an  equal  chance  of  having  the  whole  or  none  of 

the   property    purchased.!      Joint-tenancy   not    being 

favoured  in  equity,  courts  of  equity  will  lay  hold  of 

any  circumstances  from  which  it  can  reasonably  be  im-  Slight  ciionm- 

plied  that  a  tenancy  in  common  was  intended,  and  will  gur"ivorsMp''' 

treat  the  surviving  joint-purchaser  as  a  trustee  for  the 

legal  representatives  of  the  deceased  purchaser.  Thus : — 

1.  Where  two  or  more  persons  purchase  lands  and  l.  Advance  of 
advance   the  purchase-money  in  unequal  proportions,  ^o'ney  ™- 
and  this  appears  on  the  deed  itself,  this  makes  them  in  equally. 

the  nature  of  partners ;  the  survivor  will  be  deemed  in 
equity  a  trustee  for  the  other,  in  proportion  to  the  sums 
advanced  by  him.^ 

2.  Where   money   is   advanced   either  in   equal  or  2.  Joint-mort- 
unequal  shares,   by   persons  who  take   a  mortgage  to  ^*^*' 
themselves  jointly,  in  equity  there  will  be  a  tenancy  in 
common.  3 

3.  The  same  rule  is  uniformly  applied  to  joint  pur-  3-  No  sur- 
chases  in  the  way  of  trade,  and  for  purposes  of  partner-  commercial' 
ship,  and  for  other  commercial  transactions,  by  analogy,  purchases, 
to,  and  in  expansion  and  furtherance  of  the  great  maxim 

of  the  common  law: — Jihs  accrescendiinter mercatcyres 
pro  heneficio  commercii  locum  non  liabetA 

Where,  however,  land  is  not  purchased,  but  is  devised.  Land  da- 
te two  persons  as  joint-tenants,  who  make  use  of  it  for  ^^i^f^r*^  'g" 
partnership  purposes,  they  will  not  be  held  tenants  in 
common  in  equity,  unless  they  expresfely  agree  so  to 

'  Rigden  v.    Vcdlier,  2  Ves.  Sr.  Rohinsonv.  Preston,  4  K.  &  J.  505. 
258.  *  Lake  v.  Gibson,  1  L.  C.  16U, 

2  Lahe  V.  Gibson,  1  L.  C.  160.  St.    1207  ;    Jeffereys   v.    SttmU,  1 

'  Morley  v.   Bird,  3  Ves.  631 ;  Vern.  217. 
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Property  pur- 
chased with 
partnership 
capital. 


hold,  or  unless  it  can  be  inferred  from  their  mode  of 
dealing  with  the  property  for  a  long  period  of  time.l 
It  is  settled,  also,  that  "  all  property,  whatever  might 
be  its  nature,  purchased  with  partnership  capital,  for 
the  purposes  of  the  partnership  trade,"  will,  in  the 
absence  of  any  express  agreement  to  the  contrary,  he 
deemed  to  be  converted  into  personalty.  ^ 


1  Jackson  v.  Jwckson,  9  Ves. 
591 ;  Morris  v.  Barret,  3  You.  & 
J.  384. 

'  Phillpis  V.  Phillips,  1  My.  & 


K.  649  ;  Morris  v.  Barret,  3  You. 
&  J.  384 ;  Holroyd  v.  Solroyd,  7 
W.  E.  42S. 
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CHAPTER  V. 

CONSTRUCTIVE  TRUSTS. 

A  CONSTRUCTIVE  trust,  as  distinguislied  both  from  ex- 
press and  implied  trusts,  may  be  defined  to  be  a  trust 
which,  is  raised  by  construction  of  equity,  in  order  to 
satisfy  the  demands  of  justice  and  good  conscience  with- 
out reference  to  any  presumable  intention  of  parties.^ 

The  doctrine  of  constructive  trusts  receives  its  most  Equitable 
frequent  illustrations  in  cases  of  what  have  been  termed  '™^' 
"  equitable  liens."  A  lien  is  not,  strictly  speaking, 
either  a  jus  in  re,  or  a  jus  ad  remj  that  is,  it  is  not  a 
property  in  the  thing  itself,  nor  does  it  constitute  a 
right  of  action  for  the  thing.  It  more  properly  con- 
stitutes a  charge  upon  the  thing.  2 

Where  the  vendor  conveys,  without  more,  though  the  Vendor's  lien 
consideration  is  upon  the  face  of   the  instrument  ex-  pu'i-ohM^ 
pressed  to  be  paid,  and  by  a  receipt  indorsed  upon  it,  money. 
if  it  is  the  simple  case  of  a  conveyance,  the  money,  or 
part  of  it  not  being  paid,  as  between  the  vendor  and 
vendee,  and  persons  claiming  as  volunteers,  upon  the 
doctrine  of  this  court  ....  though,  perhaps,  no  actual 
contract  has  taken  place,  a  lien  shall  prevail,  in  the  one 
case,  for  the   whole   consideration ;    in  the  other,  for 
that  part  of  the  money  which  was  not  paid.  3 

As  to  what  amounts  to  a  waiver  or  abandonment  of 
the  lien,  the  general  rule  is  this, — that  the  abandonment 

1  St  1195.  "  Maclcreth  v.  Symmons,  1  L.  C. 

a  St.  1215.  269. 
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Waiver  or        by  the  Vendor  of  his  lien  "is  to  depend,  not  upon  the 
Hen"not  bsf   circumstance  of  ta£ing  a  security,  but  upon  the  nature 
by  taking  a      of  the  Security  as  amounting  to  evidence,  as  it  is  some- 
security^^'er  se.  times  Called,  or  to  declaration  plain,  or  manifest  inten- 
tion, ....  of  a  purpose  to  rely  not  any  longer  upon 
the  estate,  but .  upon  the  personal  credit  of  the  indi- 
vidual." ^ 

Boud.  It  is  now  settled  that  a  mere  personal  security  for  the 

purchase-money  as  a  bond,^  or  a  bill,  or  a  promissory- 
note,3  will  not  per  se  evidence  an  intention  on  the  part 
of  the  vendor  to  waive  his  lien  over  the  estate. 

Although  the  mere  giving  of  a  bond,  bill,  promissory- 
note,  or  covenant  for  the  purchase-money,  or  the  grant- 
ing of  an  annuity,  secured  by  bond  or  covenant,*  will 
not  be  sufficient  to  discharge  the  equitable  lien,  yet 
where  it  appears  that  the  note,  bond,  covenant,  or  annuity 
True  rule.  was  substituted  for  the  consideration-money,  and  was, 
in  fact,  the  thing  bargained  for,  the  lien  will  be  lost.^ 
Thus,  in  BucMand  v.  Pochiell,^  where  A.  agreed  to  sell 
an  estate  to  B.  for  an  annuity  of  £200,  to  be  paid  to 
him  for  life,  and  an  annuity  of  £92,  to  be  paid  after 
his  decease  to  his  son,  and  B.  was  to  pay  off  a  mort- 
gage to  which  the  estate  was  subject.  Accordingly  B. 
executed  a  deed,  by  which  he  granted  the  annuities  to 
A.  and  his  son,  and  covenanted  to  pay  them  ;  and  by  a 
conveyance  of  even  date,  but  executed  after  the  annuity 
deed,  A.  and  the  mortgagee,  in  pursuance  of  the  agree- 
ment, and  in  consideration  of  the  premises  and  of  the 
annuities  having  been  so  granted,  as  thereinbefore  re- 
cited, and  of  the  payment  of  the  mortgage-money,  con- 
veyed the  estate  to  B.     Upon  the  death  of  A ,  his  son's 

'  Mach-ethY.Symmons,l  L.  C.263.  «  Clarke  v.  Boyle,  3  Sim.  499. 

^  Collins  V.  Collins,  31  Beav.  346.  =>  1  L.  C.  290. 

3  ffughes  v.  Kearney,  1    Soh.   &  "  13  Sim.  406. 
Lefr.  134. 
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annuity,  which  had  been  assigned  to  the  plaintiff,  be- 
came in  arrear.  The  Vice  Chancellor  held  that  there 
was  no  lien  for  the  annuity.  "  The  question,"  observed 
his  Honour,  "  is  whether  it  does  not  appear  on  the  face 
of  the  deed  that  the  party  who  contracted  to  sell  the 
land  has  got  that  which  he  contracted  to  have.  Ad- 
verting to  the  mode  in  which  the  conveyances  are  made, 
my  opinion  is,  that  it  would  be  quite  wrong,  because 
it  would  be  contrary  to  what  appears  to  have  been  the 
agreement  of  the  parties,  to  hold  that  after  the  deeds 
were  executed  any  lien  remained  for  the  annuities. 
As  there  was  a  separate  instrument,  which  was  executed 
first,  which  contained  a  distinct  grant  of  the  two  an- 
nuities, and  covenants  for  payment  of  them ;  and  as 
the  conveyance  was  made  expressly  in  consideration  of 
that  deed ;  and  as  it  was  part  of  the  express  stipulation 
that  the  mortgage-money  should  be  paid  off,  and,  con- 
sequently, that  the  mortgagee  should  convey  his  legal 
estate  to  the  purchaser,  it  would  be  quite  inconsistent 
with  the  mode  in  which  the  parties  have  dealt  to  say 
that  there  is  an  ulterior  latent  equity  for  the  purpose 
of  securing  the  annuity  in  a  manner  in  which  neither 
party  ever  thought  that  it  was  to  be  secured ;  and  it  is 
evident  that  they  did  not  think  that  it  was  to  be  so 
secured,  from  their  having  taken  a  specific  security  for 
it.  In  the  case  of  Parrot  v.  Sioeetland,'^  which  came 
before  me  and  Mr  Justice  Bosanquet,  when  we  had  the 
honour  of  being  Commissioners  of  the  Great  Seal,  we 
affirmed  the  judgment  of  Sir  J.  Leach  in  a  case  where 
the  cause  of  the  transaction  showed  that  the  party  had 
got  that  for  which  he  bargained."  2 

When  the  vendor  has  a  lien  against  the  vendee  for 
unpaid  purchase-money,  it  binds  the  estate  in  the 
hands  of — 

1  3  My  &  K.  655.  118  ;  Dyhe  v.  Eendall,  2  De  G.  M. 

^  Dixon  V.  Gayfere,   21    Beav.       &  G.  209. 
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Against  whom      1.  The  purchaser  and  his  heirs,  and  persons  taking 
be^Dforc^df    Under  them  as  volunteers.! 

2.  Purchasers  for  valuable  consideration,  who  bought 
with  notice  of  the  purchase-money  remaining  unpaid ;  2 
for  Qui  prior  est  tempore,  potior  est  jure. 

3.  The  assignees  of  a  bankrupt,  although  they  may 
have  had  no  notice  of  it ;  for  the  assignees  in  bankruptcy 
take  subject  to  all  the  equities  attaching  to  the  bank- 
rupt.3 

4.  Where  a  vendee  has  sold  the  estate  to  a  icmd  fide 
purchaser  without  notice,  if  the  purchase-money  has 
not  been  paid,  the  original  vendor  may  proceed  against 
the  estate  for  his  lien,  or  against  the  purchase-money  in 
the  hands  of  such  purchaser  for  satisfaction ;  for,  in  such 
a  case,  the  latter,  not  having  paid  his  money,  takes  the 
estate  cum  onere,  at  least  to  the  extent  of  the  unpaid 
purchase-money.  And  this  proceeds  upon  a  general 
ground,  that  where  trust-money  can  be  traced,  it  shall 
be  applied  to  the  purposes  of  the  trust.* 

5.  But  the  lien  will  not  prevail  against  a  hand  fide 
purchaser  for  valuable  consideration  without  notice. 

Where  legal     who  has  the  legal  estate  in  him,5  for  where  the  equities 

estate  is  out-  i  ji      i  i     n  •-, 

standing.         are  equal  the  law  shall  prevail. 

If  the  legal  estate  be  outstanding,  then  as  the  second 
purchaser  for  value  without  notice  has  only  an  equitable 
interest,  he  will  be  postponed  to  the  equitable  lien,  which 
comes  earlier  in  date ;  but  the  first  vendor  may  lose  his 
lien  through  his  own  negligence.    Thus,  in  Bice  v.  Eice,^ 

^  Macl:rethv.Symmons,'L.C.26S.       Pawell  v.  Beelis,  Amb.  724. 

2  Walker  v.  Presmch,  2  Ve3.  Sr.  *  St.   1232,  Lmck  v.  Lench,  10 
622;  Hughes\.  Kearney,  1  Sch.  &        Yes.  511. 

Lef  r.  1 35 ;  Morris  v.  Chambers,  29  '  Catar  v.  Pembroke,  1  Bro.  C.  C. 

Beav.  246.  302. 

3  Ej: parte Uanson,V2yfe&.Zi^;  «  2  Drew.  73. 
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certain  leaseholds  were  assigned  to  a  purcliaser  by  a  Vendor  may 
deed,  which  recited  the  payment  of  the  whole  purchase-  by  negligence. 
money,  and  had  the  usual  receipt  endorsed  on  it ;  the  -S»ce  v.  Rke. 
title-deeds  were  delivered  up  to  the  purchaser.  Some 
of  the  vendors  received  no  part  of  their  share  of  the 
purchase-money,  having  allowed  the  payment  to  stand 
over  for  a  few  days,  on  the  promise  of  the  purchaser 
then  to  pay.  The  day  after  the  execution  of  the  deeds, 
the  purchaser  deposited  the  assignment  and  title-deeds 
with  the  defendants,  with  a  memorandum  of  deposit  to 
secure  an  advance,  and  then  absconded  without  paying 
either  the  vendors  or  the  equitable  mortgagees.  It 
was  held  that  the  defendants,  the  equitable  mortgagees 
having  the  better  equity,  were  entitled  to  payment  out 
of  the  estate  in  priority  to  the  claim  of  the  vendors  for 
their  lien,  on  the  following  grounds: — That  though  as 
equitable  interests  they  were  of  equal  worth  in  their 
abstract  nature  and  quality,  and  would  have  been  paid 
according  to  their  order  in  point  of  time,  still  that  the 
vendors  had  lost  their  priority  by  their  own  negligence  ; 
that  "  the  vendors  when  they  sold  the  estate  chose  to 
leave  part  of  the  purchase-money  unpaid,  and  yet  exe- 
cuted and  delivered  to  the  purchaser  a  conveyance  by 
which  they  declared,  in  the  most  deliberate  and  solemn 
manner,  both  in  the  body  and  by  a  receipt  endorsed,  that 
the  whole  purchase-money  had  been  paid ;  that  they 
might  have  required  that  the  title-deeds  should  remain 
in  their  custody,  with  a  memorandum,  by  way  of  equit- 
able mortgage,  as  a  security  for  the  unpaid  purchase- 
money  ;  that  they  voluntarily  armed  the  purchaser  with 
the  means  of  dealing  with  the  estate  as  the  absolute 
legal  and  equitable  owner,  free  from  every  shadow  of 
encumbrance  or  adverse  equity;  that  the  defendant, 
who  afterwards  took  a  mortgage,  was  in  effect  invited 
and  encouraged  by  the  vendors  to  rely  on  the  purchaser's 
title  ;  and  that  they  had  in  effect  by  their  acts  assured 
the  mortgagee  that  as  far  as  they  (the  vendors)  were 
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concerned,  the  mortgagor  had  an  indefeasible  title  both 
at  law  and  in  equity."  i 

Vendee's  Corresponding  to  the  lien  of  the  vendor  is  the  right 

maturely  paid  of  the  Vendee,  who  has  paid  the  whole  or  part  of  his 
purchase-  purchase-monej  prematurely,  before  a  conveyance  to 
have  a  lien  upon  the  estate  in  the  hands  of  the  vendor ;  2 
and  this  lien  will  exist  not  only  as  against  the -vendor, 
but  also  as  against  a  subsequent  mortgagee  who  had 
notice  of  the  payments  having  been  made.^ 

Renewal  of  A  common  instance  of  a  constructive  trust  arises  in 

leases  by  trua-  ^.j^g  renewal   of  Icascs ;  the  invariable  rule  being  that 

tee  m  his  own  '  .         p 

name.  a  Icasc  renewed  by  a  trustee  or  executor  in  his  own 

name,  even  in  the  absence  of  fraud,  and  upon  the 
refusal  of  the  lessor  to  grant  a  new  lease  to  the  cestui 
que  trust,  shall  be  held  upon  trust  for  the  person  entitled 
to  the  old  lease.*  And  this  rule  is  applicable  to  per- 
sons having  a  limited  interest  in  a  renewable  lease,  as  a 
tenant  for  life ;  if  he  renews  it  in  his  own  name  he  will 
be  held  a  trustee  for  those  entitled  in  remainder.5  And 
the  reason  of  this  rule  is  obvious,  that  it  is  but  fair, 
if  a  tenant  for  life,  acting  upon  the  good-will  that 
accompanies  the  possession,  gets  a  more  durable  term, 
that  he  should  hold  it  for  the  benefit  of  those  in  re- 
mainder. 6  So  likewise,  if  a  partner  renew  a  lease  of 
the  partnership  premises  on  his  own  account,  he  will, 
as  a  general  rule,  be  held  a  trustee  of  it  for  the  firm.7 

Trustee  has  a  A  trustee  Or  executor  who  has  renewed  a  lease  has  a 
fund°for™x-*^  ^^^^  ^P°^  *^®  estate  for  the  costs  and  expenses  of  the 
penses  of         renewal  with  interest.  ^ 

renewal. 

1  Wilson  V.  Keating,  4  De  G.  &  "  James  v.  Dean,  15  Ves.  236. 
Jo.  588.  '  Featlierstonhaugk  v.  Fenwich 

2  Wythes  V.  Lee,  3  Drew.  396.  17  Ves.  311 ;  aegg  v.  FishwicTc,  1 

3  WatsouT.  Rose,  10  W.  R.  745,  Mac.  &  G.  294. 

10  Ho.  L.  Ca.  672.  s  Holt  v.  Hold,  1  Ch.  Ca.  190; 

*  Keech  y.  Sandford,  1  L.  C.  39.  Coppin  v.  Ferneyhongh,  2  B.  C.  C. 

=  Mill  V.  Hill,  3  H.  L.  Cas.  828;  291. 
Yem  V.  "Edwards,  1  De  G.  &  Jo.  598. 
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A  constructive  trust  may  arise  where  a  person  who  What  im- 
is  only  joint-owner,  acting  ioTid  Jide  permanently  bene-  aUow^eTfor 
fits  an  estate  by  repairs  or  improvements ;  for  a  lien  or 
trust  may  arise  in  liis  favour  in  respect  of  the  sum  he 
has  expended  in  such  repairs  or  improvements.     Thus 
it  was  intimated  in  Neesom  v.  Glarhson}  that  although 
a  person  expending  money  by  mistake  upon  the  pro- 
perty of  another  has  no  equity  against  the  owner  who 
was  ignorant  of  and  did  not  encourage  him  in  his  ex- 
penditure. 2    Yet  if  it  were  necessary  for  the  true  owner 
to  proceed  in  equity  he  would  only  be  entitled  to  its  He  who  seeks 
assistance,  according  to   the  ordinary  rule,   by  doing  ^o^QuiT"^' 
equity  and  making  compensation  for  the  expenditure. 
But  a  person  will  have  no  equity  who  lays  out  money 
on  the  property  of  another  with  full  knowledge  of  the 
state  of  the  title.  ^ 

So  again,  where  a  tenant  for  life,  under  a  will,  has 
gone  on  to  finish  permanently  beneficial  improvements 
to  an  estate,  which  had  been  begun  by  the  testator, 
courts  of  equity  have  deemed  the  expenditure  a  charge 
for  which  the  tenant  is  entitled  to  a  lien.  Thus,  in 
Dent  V.  Dent,^  a  tenant  for  life  had  expended  on  the 
estate  large  sums, — 1.  In  completing  a  mansion  house, 
left  unfinished  by  the  testatrix ;  5  2.  In  erecting  a  con- 
servatory and  vinery;  3.  In  rebuilding  farmhouses, 
&c. ;  4.  In  erecting  cottages  ;  5.  In  erecting  permanent 
furnaces,  works,  buildings,  &c.,  at  some  copper  works; 
6.  In  draining  marshy  ground ;  and  7.  In  making  pay- 
ments to  keep  a  foreign  mine  working  so  as  to  prevent 
its  forfeiture; — it  was  held  that  he  was  entitled  to  no 
allowance  for  these  sums  out  of  the  personal  estate  of 

1  4  Hare  97.  L.  R.  Appell.  Ser.  129. 

2  Nichohcm  v.  Hooper,  4  My.  &  ''  30  Beav.  363. 

Cr.  186.  °  Hibbert  v.  GooTce,  1   Sim.  & 

3  Rmnie  v.  Young,  2  De  G.  &      Stu.  552. 
Jo.  136:   Thornton  v.  Ramsden,  1 
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the  testatrix,  held  upon  similar  trusts,  or  to  any  inquiry 
respecting  them,  excepting  those  laid  out  in  completing 
the  mansion,  and  for  the  foreign  mine  ;  as  to  which  an 
inquiry  was  directed,  whether  the  outlay  was  for  the 
benefit  of  the  inheritance.^ 

Heir  of  mort-  When  a  persou  has  a  mortgage  in  fee  which  he  has 
for  tTeraonai*  ^°*  foreclosed,  the  legal  estate  in  the  mortgaged  premises 
representa-  descends  to  his  heir  ;  but  in  equity  the  mortgaged  estate, 
being  only  a  security  for  money,  the  heir  will  be  held  a 
trustee  for  the  personal  representatives,  and  through 
them  for  the  persons  entitled  to  the  personal  estate  of 
the  mortgagee.  2 

In  concluding  the  subject  of  trusts,  express,  implied, 
or  constructive,  it  is  necessary  to  remind  the  reader 
that  the  cases  and  instances  given  in  the  preceding 
pages,  as  coming  under  the  head  of  trusts,  have  been 
selected  as  most  peculiarly  and  directly  illustrative  of 
that  subject,  and  are  by  no  means  to  be  considered  as 
exhaustive.  It  may  almost  be  said  that  the  whole 
science  of  equity  jurisprudence  is  co-extensive,  and 
conterminous,  with  the  doctrine  of  trusts,  at  least,  it  is 
certain  that  there  are  few  heads  of  equitable  jurisdiction, 
which  cannot,  with  greater  or  less  propriety,  be  regarded 
as  illustrative  or  explanatory  of  the  rights,  duties,  and 
liabilities  arisiag  out  of  the  fiduciary  relation. 

'  Dunne  v.  Dunne,    3  Sm.    &  "  Thornlorough  t.  Baker,  2  L. 

Giff.    22 ;     Kay  v.   Johnson,  21       C.  935. 
Beav.  536. 


CHAPTEK  VI. 

TRUSTEES  AND  OTHERS  STANDING  IN  A  FIDUCIARY 
RELATION. 

In  general  terms,  a  trustee  should  be  a  person  capable  Who  may  be 
of  taking  and  holding  the  legal  estate,  and  possessed  of  trustees. 
natural  capacity  and  legal  ability  to  execute  the  trust, 
and  domiciled  within  the  jurisdiction  of  a  court  of 
equity.  1  A  corporation,^  a  feme  covert,^  and  an  infant* 
may  be  trustees.  An  alien  cannot  effectually  be  a  trustee 
in  respect  of  freeholds  or  chattels  real,5  but  he  may  be 
a  trustee  of  chattels  personal. 

It  is  a  general  rule  in  courts  of  equity,  that  wher-  Equity  never 
ever  a  trust  exists,  either  by  the  declaration  of  the  tee. 
party,  or  by  intendment  or  implication  of  law,  and 
the  party  creating  the  trust  has  not  appointed  any 
trustee  to  execute  it,  equity  will  follow  the  legal 
estate,  and  decree  the  person  in  whom  it  is  vested 
(not  being  a  bond  jxde  purchaser  for  valuable  con- 
sideration without  notice,  or  otherwise  entitled  to 
protection, 6)  to  execute  the  trust.  For  it  is  a  rule  in 
equity  which  admits  of  no  exception,  that  a  court  of 

1  Lewin  on  Trusts,  27.  '  Gilb   on   Uses,    43.      Fish  v. 

'  Att.-Gen.  v.  Cuius  Coll.  2  Kee.  Klein,  2  Mer.  431. 

165.  °  Thorndihe  v.  Hunt,  3  De  G.  & 

■'  Re  Kay,  1  L.  R.  Ch.  App.  387.  J.   563  ;   Salabury   v.   Bagott,    2 

■*  Zampiugh  v.  Lamplxigh,  1  P.  Swanst.  608. 
W.  112. 
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equity  never  wants  a  trustee.  And  this  rule  is  applied 
where  property  has  been  bequeathed  in  trust,  without 
the  appointment  of  a  trustee;  if  it  is  personal  estate,  the 
personal  representative  is  deemed  the  trustee ;  and  if 
real  estate,  the  heir  or  devisee  is  deemed  the  trustee, 
and  is  bound  to  its  due  execution,  i  The  lapse  of  the 
legal  estate  never  has  the  least  influence  upon  the  trusts 
to  which  it  is  subject ;  if  the  individuals  named  as 
trustees  faQ  either  by  death,  or  by  being  under  dis- 
ability, or  by  refusing  to  act,  the  court  will  provide  a 
trustee  ;  if  no  trustees  are  appointed  at  all,  the  Court  of 
Chancery  assumes  the  office  in  the  first  instance ;  if  the 
trust  cannot  be  executed  through  the  medium  which 
was  in  the  primary  view  of  the  testator,  it  must  be 
executed  through  the  medium  of  the  Court  of  Chancery. 
Therefore,  the  trustee  is  in  fact  a  mere  machine,  and 
for  whom  he  shall  be  trustee  depends  entirely  upon  the 
will  of  his  cestui  que  trust,  whether  he  was  such  in  the 
original  creation  of  the  trust,  or  has  become  such  by 
devolution  or  transfer,^  and  on  the  death  of  one  trustee, 
the  joiut  office  survives.  3 

Trustee  may  The  cestui  que  trust  is  entitled  to  file  a  biU  against 
toany'aot^of  ^^^  trustee,  and  compel  him  to  the  execution  of  any 
duty.  particular   act  of  duty,  and  a  fund  in  the  hands  of 

trustees  may  be  bound  by  any  act  or  assignment  by  the 
cestui  que  trust  who  is  sui  juris  without  the  consent  of 
Power  and      the  trustces.*     If  the  cestui  que  trust  has  reason  to  sup- 
estate  oi  cestui  pose,  and  can  satisfy  the  court  that  the  trustee  is  about 

que  trust.  '-        '  " 

to  proceed  to  an  act  not  authorised  by  the  true  scope  of 
the  trust,  he  may  obtain  an  injunction  from  the  court  to 
restrain  the  trustee  from  such  a  wanton  exercise  of  his 
legal  power.5    A  trustee  who  has  accepted  the  trust  can- 

1  St.  976.  *  Donaldson  y.  Donaldson,  Kay, 

^  2  Sp.  876 ;  Att.-Oen.  v.  Down-  711. 

ing,  Wilm.  R.  23.  '  Balls  v.  Strutt,  1  Hare,  146 ; 

"  Att.-Gen.  v.  Gleg,  1  Atk.  366.  Lewin  on  Tr.  613. 
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not  afterwards  renounce  it.     The  only  mode  in  which  he  Trustee  can- 
can obtain  a  release  is  either  under  the  sanction  of  a  after  acceX^ 
court  of  equity,  or  by  virtue  of  a  special  power  in  the  anoe. 
instrument  creating  the  trust,  or  with  the  consent  of  all 
parties  interested  in  the  estate,  being  sui  juris} 

The  office  of  trustee  being  one  of  personal  confidence  Trustee  can- 
cannot  be  delegated.  Trustees,  who  take  on  themselves  ^^  officf.*  "^ 
the  management  of  property  for  the  benefit  of  others, 
have  no  right  to  shift  their  duty  on  other  persons,  and 
if  they  do  so,  they  remain  subject  to  responsibility 
towards  their  cestui  que  trust  for  whom  they  have  un- 
dertaken the  duty.^ 

But  trustees  and  executors  may  justify  their  adminis-  Delegation 
tration  of  the  trust  fund  by  the  instrumentality  of  others,  ^hCTe*there 
where  there  exists  a  moral  necessity  for  it.     Necessity,  is  a  moral 
which  includes  the  regular  course  of  business,  will  ex-  it. 
onerate.     Thus,  if  "  an  executor  hving  in  London,  is  to 
pay  debts  in  Suffolk,  and  remits  money  to  his  co-executor 
to  pay  those  debts,  he  is  considered  to  do  this  of  neces- 
sity, he  could  not  transact  business  without  trusting 
some  person,  and  it  would  be  impossible  for  him  to  dis- 
charge his  duty,  if  he  is  made  responsible  when  he  re- 
mitted money  to  a  person  to  whom  he  would  have  him- 
self given  credit,  and  would,  in  his  own  business  have 
remitted  money  in  the  same  way."  ^ 

Trustees  or  executors  are  bound  to  take  the  same  The  care  and 
care  of  trust  property,  as  a  man  of  ordinary  caution  ^jjjfg^oy^" 
would  take  of   his   own ;    and  if  they  have  done  so,  trustees  or 
they  will   not  be  liable  for  any  accidental  loss.     As,  ®^*°"  °^^' 
for   instance,  by  a   robbery  of  the   property  while  in 

^  Manson  v.  Baillie,  2  Macq.  H.  136. 

L.  Ca^.  80  ;  Lewin  on  Tr.  204.  ^  Joy  v.  Campbell,  1  Sch.  k  Lef . 

'  Turner  v.    Carney,   5    Beav.  341 ;  Clough  v.  Bond,  3  My.  &  Cr. 

517;   Bostoch  v.  Flayer,  1  L.  R.  497;  £rjfi(M-<eBelchier  Amb.  219. 
Ch.  26 ;  Eaves  v.  Hichson,  30  Beav. 
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their  own  possession,!  or  by  a  robbery  or  loss,  whilst 
in  the  possession  of  others  with  whom  it  has  neces- 
sarily, i.e.,  in  the  ordinary  course  of  business,  been 
intrusted.2 

But  if  a  trustee  or  executor  permit  the  trust  fund  to 
remain  unnecessarily  in  the  hands  of  third  parties,  as, 
for  instance,  if  money  be  left  in  the  hands  of  a  banker 
more  than  a  year  after  the  testator's  death,  and  after  the 
debts,  &c.,  have  been  paid ;  or  if  he  parts  with  his  ex- 
clusive control  over  the  fund,  by  associating  with  him- 
self the  authority  of  another  person -,3  or  if  the  fund  be 
left  to  the  entire  control  of  a  co-trustee,*  it  will  be 
at  hisrisk.5 

Noremunera-      It  is  an  established  rule  that  trustees,  executors, 
to°truatee.^      or  administrators,  or  others  standing  in  a  similar  situa- 
tion, shall  have  no  allowance  for  their  care  and  trouble, 
and  this   proceeds   upon   the  well-known  principle  of 
equity,  that  a  trustee  shall  not  profit   by  his  trust.^ 
So   strict   is    this    rule,   that    although   a   trustee   or 
executor  may,  by  the  direction  of  the  author  of  the 
trusts,    have    carried    on    a    trade   or   business   at   a 
great   sacrifice   of  time,   he  wiU  be  allowed  nothing 
as   compensation  for   his   personal  trouble  or  loss  of 
Solicitor  trus-  time.7    And  a  solicitor,  who  is  a  trustee,  is  not  entitled 
otd/foTcMts  *°  charge  for  business  done  by  him  in  relation  to  the 
out  of  pocket,  trust,  except  for  his  costs  out  of  pocket  only,  unless 
there   is   a  provision   in   the  instrument  creating  the 
trust,  enabling  him   to  receive  remuneration  for  the 

'  Mm-leyy.  Morlei/,2Gh.Ca.%  J.  (N.  S.)  Ch.  179;  Matthews  v. 

'  Jones  T.  Lewis,  2  Ves.  240  ;  Brise,  6  Beav.  239 ;  Stat.  22  &  23 

Swinfen  v.  Sidnfen,  29  Beav.  211.  Vict.  c.  35,  s.  31. 

2  Salicay  v.  Salway,  2  Russ.  &  ^  RoUmon  v.  Pett,  2  L.  C.  219; 

My.  215.  Hamilton  t.    Wright,  9  CI.  &  P. 

*  Clough  V.  Bond,  3  My.  &  Cr.  111. 

490.  '  Brocksopp  v.  Barnes,  5  Madd. 

=  Castle  V.    Wa/rland,  32  Beav.  90. 
660;  Lunham  v.  Blundell,  27  L. 
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transaction  of  such  business,^  and  even  where  a  solicitor 
is  appointed  executor,  and  is  to  be  "at  liberty  to  charge 
for  professional  services,  he  can  only  charge  for  services 
strictly  professional  and  not  for  matters  which  an  execu- 
tor ought  to  have  done  without  the  intervention  of  a 
solicitor,  such  as  for  attendances  to  pay  premiums  on 
policies,  or  attending  at  the  bank  to  make  transfers,"  &c.^ 

Although  trustees  or  executors  will  not  in  general  Trustees  may 
be  entitled  to  any  allowance  for  their  trouble,   there  s*'?':'!**®  t° 

•'  ....  receive  com- 

is  nothing  to  prevent  them  contracting  with  their  cestui  pensation. 
que  trust,  to  receive  some  compensation  for  the  per- 
formance of  the  duties  of  the  trust.  But  such  a  con- 
tract would  be  very  jealously  scrutinized  by  a  court  of 
equity,  and  if  there  be  any  appearance  of  unfairness,  or 
unconscionable  advantage  on  the  part  of  the  trustee,  the 
agreement  wiU  not  be  enforced.3 

In  further  illustration  of  the  maxim  that  a  trustee  Trustee  must 
shall  not  make  a  profit  by  his  trust  may  be  mentioned  °^*a^t^Vout 
those  cases,  where  one,  in  a  fiduciary  position,  uses  that  of  his  trust. 
position  as  a  means  of  obtaining  any  profit  or  advan- 
tage which  he  would  not  otherwise  obtain.     It  was  upon 
this  principle  that  Lord  Eldon  once  directed  an  inquiry 
whether  the   liberty  of  sporting  over  the  trust  estate 
could  be  let  for  the  benefit  of  the  cestui  que  trust,  and 
if  not,  he  thought  the  game  should  belong  to  the  heir ; 
the  trustee  might  appoint  a  gamekeeper,  if  necessary 
for  the  preservation  of  the  game,  but  not  to  keep  up  a 
mere  establishment  of  pleasure.* 

If  trustees  or  executors  buy  up  any  debt  or  encum- 
brance to  which  the  trust  estate  is  liable,  for  a  less  sum 

•  BrougJiton  v.  Eroughton,  5  De  ■*  Ayliffe  v.  Murray,  2  Atk.  58. 

G.  M.  &  G.  IGO.  ■*   Webb  v.  Earl  of  Shaftesbury, 

2  Hwrbin    v.    Darby,  28   Beav.  7  Ves.  480-488. 
325. 
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Trustee  buy-  than  is  actually  due  thereon,  they  will  not  be  allowed 
for  himself  ^an  ^  take  the  benefit  to  themselves,  but  the  creditors  or 
charge  only  legatees,  or  other  cestui  que  trust  shall  have  the  advan- 
tage of  it.i 


what  he  gave. 


Trustee  trad-  Again,  if  a  trustee  or  executor  use  the  fund  committed 
estate  must  ^'  *°  ^^  ^^^®  ^^  huyiug  and  selling  land,  or  in  stock  specu- 
account  for      lations,  Or  lay  out  the  trust-money  in  a  commercial  ad- 


profits. 


venture,  as  in  fitting  out  a  vessel  for  a  voyage,  or  if  he 
employ  it  in  business,  in  all  these  cases,  while  the  execu- 
tor or  trustee  is  liable  for  all  losses,  the  cestui  que  trust 
may  insist  either  on  having  the  trust  fund  replaced  with 
interest,  or  on  having  the  profits  made  by  the  trust  funds 
so  employed.2 


Renewal  of 


Cannot  pur- 
chase trust- 
estate. 


So,  likewise,  a  person  standing  in  a  fiduciary  relation 
towards  another,  will  not  be  allowed  to  benefit  by  his 
trust,  by  obtaining  a  renewal  of  a  lease  in  his  own  name, 
but  will  be  deemed  in  equity  to  be  a  trustee  for  those 
interested  in  the  original  term,^  nor  will  a  trustee,  as  a 
general  rule,  be  permitted  to  purchase  the  trust  estate 
from  his  cestui  que  trust  A 


Same  prin-  The  foregoing  principles  apply  to  agents,^  guardians,^ 

ag^nts^&J. '"  pa'rtners,^  directors  of  companies,^  and  generally,  to  all 

persons  clothed  with  a  fiduciary  character.  9 


Constructive 
trustee. 


If,  however,  a  person  does  not  expressly  fill  any 
fiduciary  character,  as  that  of  trustee  or  executor,  but 
is  merely  a  constructive  trustee,  from  having  employed 

>  Pooley  V.  Quilter,  4  Drew,  184,  '  Morret  v.  PasTce,  2  Atk.  54. 


2  De  G.  &  Jo.  327 ;  Fosbroolce  v. 
Balguy,  1  My.  &  K.  226. 

^  Docker  v.  Somes,  2  My.  &  K. 
665;  Townend  v.  Tmonend,  1  Giff. 
201;  WiUittv.  Blandford,  1  Hare, 
253. 

'^  Keech  v.  Sandfoi-d,  1  L.  C.  39. 

*  Pox.  V.  Machreth,  1  L.  C.  104. 


^  Powell  v.  Glover,  3  P.  W.  25. 
'  Wedderlum  v.  Wedderium,  i 
My.  &  Cr.  41. 

"  Gt.  Luxembourg  Rail.  Co.  v. 
Magnay,  25  Beav.  586. 

'  Docker  v.  Somes,  2  My.  &  K. 
665. 
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the  money  of  another  in  a  trade  or  business,  although 
he  must  account  for  the  profits  of  the  money  he  em- 
ployed, he  will  have  an  allowance  made  to  liim  for  his 
loss  of  time  and  for  his  skill  and  trouble.  ^ 

In  Townley  v.  Sherborne^  the  extent  of  the  responsi-  One  trustee 
bUity  of  one  trustee  for  the  acts  or  defaults  of  his  co-  ^  co^trustee 
trustee  was  first  discussed.  A.,  B.,  C,  and  D.,  were 
trustees  of  some  leasehold  premises.  A.  and  B.  collected 
the  rents  during  the  first  year  and  a  half,  and  signed 
acquittances,  but  from  that  period  the  rents  were  uni- 
formly received  by  an  assign  of  0.  The  liability  of  A. 
and  B.  during  the  first  year  and  a  half  was  undisputed, 
but  the  question  was  raised  whether  they  were  not  also 
chargeable  with  the  rents  which  had  accrued  subse- 
quently, but  had  never  come  to  their  hands  ?  After 
much  consideration,  the  judges  decided — That  where 
lands  or  leases  were  conveyed  to  two  or  more  upon  trust, 
and  one  of  them  receives  all  or  the  most  part  of  the 
profits,  and  after,  dieth  or  decayeth  in  his  estate,  his 
co-trustee  shall  not  be  charged  or  be  compelled  in  the 
Court  of  Chancery  to  answer  for  the  receipts  of  him  so 
dying  or  decayed,  unless  some  practice,  fraud,  or  evil- 
dealing  appears  to  have  been  in  them,  to  prejudice  the 
trust,  for  they  being  by  law  joint-tenants,  or  tenants  in 
common,  every  one  by  law  may  receive  either  all  or  as 
much  of  the  profits  as  he  can  come  by  ;  it  is  no  breach 
of  trust  to  permit  one  of  the  trustees  to  receive  all,  or 
the  most  part  of  the  profits,  it  falling  out  many  times 
that  some  of  the  trustees  live  far  from  the  lands,  and 
are  put  in  trust  out  of  other  respects  than  to  be  troubled 
with  the  receipt  of  the  profits.  And  it  was  also  resolved 
that  if,  upon  the  proofs  or  circumstances,  the  court 
should  be  satisfied  that  there  had  been  any  dolus  malus, 
or  any  evil  practice,  fraud,  or  iU  intent  in  him  that 

'  Brown  v.  Litton,  1  P.  W.  140;       Cra-wshay  v.  Coilins,  15  Ves.  218. 
Broim    V.   De    Tastet,   Jac.    284  ;  ='2  L.  C.  778. 
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permitted  his  companion  to  receive  tlie  whole  profits,  he 
should  be  charged  though  he  received  nothing,  i  It  was 
Trustee  not  also  decided  in  Townley  v.  Sherborne,  that  if  a  trustee 
liable  for  join- JQJQe(j  -^-^i}^  j^ig  co-trustees  in  signing  receipts,  Ylq-ws,?, 
iu°receipta.  liable,  even  though  he  had  received  nothing ;  but  in 
later  times  the  rule  has  been  established  that  a  trustee 
who  joins  in  a  receipt  for  conformity,  but  without  re- 
ceiving, shall  not,  by  that  circumstance  alone,  be  ren- 
dered liable  for  a  misapplication  by  the  trustee  who 
receives,  for  "  it  seems  to  be  substantial  injustice  to 
decree  a  man  to  answer  for  money  which  he  did  not 
receive,  at  the  same  time  that  the  charge  upon  him,  by 
his  joining  in  the  receipts,  is  but  notional."^  Where 
the  administration  of  the  trust  is  vested  in  co-trustees, 
a  receipt  for  money  paid  to  the  account  of  the  trust, 
must  be  authenticated  by  the  signature  of  all  the  trus- 
tees in  this  their  joint  capacity,  and  it  would  be  tyranny 
to  punish  a  trustee  for  an  act,  which  the  very  nature  of 
his  office  will  not  permit  him  to  decline.^ 


Onus  on  trus- 
tee to  prove 
that  he  did 
not  actually 
receive. 


"At  law,  where  trustees  join  in  a  receipt  prima, 
facie,  all  are  to  be  considered  as  having  received  the 
money.  But  it  is  competent  to  a  trustee,  and,  if  he 
means  to  exonerate  himself  from  that  inference,  it  is 
necessary  for  him  to  show  that  the  money  acknowledged 
to  have  been  received  by  all,  was,  in  fact,  received  by 
one,  and  the  other  joined  only  for  conformity.* 

"  Though  a  trustee  is  safe  if  he  does  no  more  than 
mg  m  a  re-  authorise  the  receipt  and  retainer  of  the  money  by  his 
permit  the       co-trustcc,  yet  he  wiU  not  be  justified  in  allowing  the 

money  to  lie  ,  ..,.-.-,.  ,  •    t    .n 

in  the  hands    money  to  remain  in  ms  hands  lor  a  longer  period  than 
of  a  co-trustee,  ^q  circumstances  of  the  case  reasonably  require.^ 

^  Mucklow  V.  Fuller,  Jac.  198 ; 
Booth  V.  Booth,  1  Beav.  125. 

^  Fellows  V.  Mitchell,  1  P.  W. 
81  ;  In  re  Fryer,  3  K.  &  J.  317. 

^  Lewin,  215.  • 

*  Brice  v.  StoTecs,  2  L.  C.  785. 


Trustee  join- 
ing in  a  re- 
ceipt must  not ' 


5  Brice  v.  StoTces,  11  Ves.  319 ; 
Thompson  v.  Finch,  8  De  G.  M. 
&  G.  560;  Walher  v.  Symonds, 
3  Swanst.  1  ;  Banbury  v.  Eirlc- 
land,  3  Sim.  265. 
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Co-executors,  like  co-trustees,  are  generally  answer-  Co-exeoutors 

erable  f  oi 
■  own  acts 


able,  each  for  his  own  acts  only,  and  not  for  the  acts  of  t^g^^^  ^  °^ 


any  co-executor.i     But  in  respect  of  receipts,  the  case  only. 
of  co-executors  is  materially   different    from  that  of 
co-trustees,    and  this  difference   arises  not    from  any  Difference 
principle,   but  from  the  different  powers  with  which  tru^ees  and 
co-trustees  and  co-executors  are  respectively  invested  co-executors. 
by  the  law,  so  that  a  particular  circumstance  which 
would  afford  a  presumption  of  the  performance  of  an 
act  involving  responsibility  in  the  case  of  an  executor, 
would  not  afford  any  presumption  thereof,  in  the  case  of 
a  trustee.     An  executor  has,  independently  of  his  co- 
executor,  a  full  and  absolute  control  over  the  personal 
assets  of  the  testator,  and  is  competent  to  give  valid 
discharges  by  his  own  separate  act.     If,  therefore,  an  Executor  join- 
executor  join  with  a  co-executor  in  a  receipt,  he  does  "'°s  1"^  receipt 

1       .11     1         /.         1      prima  jacie 

an  unnecessary  and  voluntary  act,  and  will  therefore  be  liable, 
answerable  for  the  application  of  the  fund.^  In  Westley 
V.  Clarke,^  this  general  rule  was  thus  modified.  T.,  one 
of  three  executors,  had  called  in  a  sum  of  money,  secured 
by  a  mortgage  for  a  term  of  years,  and  received  the 
amount,  and  afterwards,  but  the  same  day,  sent  round 
his  clerk  to  his  co-executors,  with  a  particular  request 
that  they  would  execute  the  assignment  and  sign  the 
receipt,  which  they  accordingly  did.  T.  afterwards  be- 
came bankrupt,  and  the  money  was  lost,  and  thereupon 
a  bill  was  filed  to  charge  the  co-executors.  Lord 
Northington  said, — "  If  it  plainly  appears  that  only  one 
executor  received  and  discharged  the  estate  indebted,  and 
assigned  the  security,  and  the  others  joined  afterwards 
without  any  reason,  and  without  being  in  a  capacity  to 
control  the  act  of  their  co-executor,  either  before  or 
after  the  act  was  done,  what  grounds  has  any  court  of 
conscience  to  charge  him  ?  The  only  act  that  affected 
the  assets,  was  the  first  that  discharged  the  debt." 

1  Williams  v.   Nixon,   2  Beav.  '  Brice  v.  Stokes,  11  Ves.  319. 

472.  '  1  Eden.  357. 
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True  rule  as 
to  receipts. 


His  Lordship  was  therefore  of  opinion  that  the  co- 
executors  were  not  liable  for  the  misapplication  by  the 
co-executor.  The  rule,  as  now  recognised,  is  best  ex- 
plained by  Lord  Eedesdale  in  JoyY.  Gamphell}—"  The 
distinction,"  he  observes,  "seems  to  be  this,  with  respect 
to  mere  signing ;  that  if  the  receipt  be  given  for  the 
purpose  of  mere  form,  then  the  signing  will  not  charge 
the  person  not  receiving ;  but  if  it  be  given  under  cir- 
cumstances purporting  that  the  money,  though  not 
actually  received  by  both  executors,  was  under  the  con- 
trol of  both,  such  a  receipt  shall  charge ;  and  the  true 
question  in  all  these  cases  seems  to  have  been  whether 
the  money  was  under  the  control  of  both  executors.^ 


Indemnity 
clauses. 


Wilkins  v. 


An  express  clause  is  usually  inserted  in  trust-deeds, 
that  one  trustee  shall  not  be  answerable  for  the  receipts, 
acts,  or  defaults  of  his  co-trustees.  But  equity  infuses 
such  a  proviso  into  every  trust-deed,^  and  a  person  can 
have  no  better  right  from  the  expression  of  that  which, 
if  not  expressed,  has  been  virtually  implied.*  And  now, 
by  Lord  St  Leonard's  act,  5  every  instrument  creating  a 
trust  shall  be  deemed  to  contain  the  usual  indemnity 
and  re-imbursement  clauses,  and  therefore,  in  future, 
the  express  introduction  of  them  into  deeds  and  wills 
may  be  safely  dispensed  with. 

As  to  the  value  and  effect  of  an  indemnity  clause, 
the  case  of  Wilkins  v.  Hogg^  is  in  point.  There,  a 
testatrix,  by  her  will  in  1854,  after  appointing  three 
trustees,  declared  each  trustee  should  be  answerable 
only  for  losses  arising  from  his  own  default,  and  not  for 
iavoluntary  acts,  or  for  the  acts  or  defaults  of  his  co- 
trustees ;  and  particularly  that  any  trustee  who  should 

1  1  Sch.  &  Lef.  341.  254. 

^  Walker  v.  Symonds,  3  Swanst.  *   Worrall  v.  Harford,  8  Ves.  8  ; 

63 ;  Hovey  i.  Blakeman,  4  Ves.  EeJiden  v.  Wesley,  29  Beav.  213. 
608.  »  22  &  23  Vict.  u.  35,  s.  31. 

=  Dawson   v.    aarke,    18    Ves.  "  8  Jur.  N.  S.  25. 
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pay  over  to  his  co-trustee,  or  should  do  or  concur  in 
any  act  enabling  his  co-trustee  to  receive  any  monies 
for  the  general  purposes  of  her  will,  should  not  be 
obliged  to  see  to  the  due  application  thereof,  nor  should 
such  trustee  be  subsequently  rendered  responsible  by 
any  express  notice  or  intimation  of  the  actual  misap- 
plication of  the  same  monies.  The  three  trustees  joined 
in  signing  and  giving  receipts  to  two  insurance  com- 
panies for  the  two  sums  of  money  paid  by  them,  but 
two  of  the  trustees  permitted  their  co-trustee  to  obtain 
the  money  without  ascertaining  whether  he  had  invested 
it.  That  trustee  having  misapplied  the  "inoney,  a  bill 
was  filed  for  the  purpose  of  making  his  co-trustees  per- 
sonally liable.  Lord  Westbury,  C,  held  that  they  were 
not  liable.  His  lordship  said, — "  This  clause  excluded 
the  possibility  of  any  liability  except  for  actual  misap- 
propriation. There  were  three  modes  in  which  a  trus- 
tee would  become  liable  according  to  the  ordinary  rules 
of  law, — first,  where  being  the  recipient,  he  hands  over 
the  money  without  securing  its  due  application ;  second- 
ly, where  he  allows  a  co-trustee  to  receive  money  with- 
out making  due  inquiry  as  to  his  dealing  with  it ;  and 
thirdly,  where  he  becomes  aware  of  a  breach  of  trust, 
either  committed  or  meditated,  and  abstains  from  tak- 
ing the  needful  steps  to  obtain  restitution  or  redress. 
The  framer  of  the  clause  under  examination  knew  these 
three  rules,  and  used  words  sufficient  to  meet  all  these 
cases.  There  remained,  therefore,  only  personal  mis- 
conduct, in  respect  of  which  a  trustee,  acting  under  this 
will,  would  be  responsible.  He  would  still  be  answer- 
able for  collusion  if  he  handed  over  trust  money  to  his 
co-trustee,  with  reasonable  ground  for  believing,  or  sus- 
picion, that  that  trustee  would  commit  a  breach  of 
trust ;  but  no  such  case  as  this  was  made  by  the  bill." 


The  two   primary  duties  of  a  trustee  are,  first,  to  Duties  of 
carry  out  the    directions   of   the   person   creating  the 


trustees. 
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trust,  and  secondly,  to  place  the  trust  property  in  a 
state  of  security. 


Reduction 
into  posses- 
sion. 


Thus,  if  a  trust  fund  be  an  equitable  interest,  of 
which  the  legal  estate  cannot  be  at  present  transferred  to 
an  encumbrancer,  it  is  his  duty  to  lose  no  time  in  giving 
notice  of  his  own  interest  to  the  person  in  whom  the  legal 
interest  is  vested;  for,  otherwise,  he  who  created  the 
trust  might  encumber  the  interest  he  has  settled,  in 
favour  of  a  purchaser  without  notice,  who,  by  first  giving 
notice  to  the  legal  holder,  might  gain  a  priority.! 


Choses  in 
action. 


If  the  trust  fund  be  a  chose  in  action,  as  a  debt  which 
may  be  reduced  into  possession,  it  is  the  trustee's  duty 
to  be  active  in  getting  it  in,  and  any  unnecessary  delay 
in  this  respect  will  be  at  his  own  personal  risk.^ 


Personal  seou 
rity. 


Investment. 


An  executor  is  not  to  allow  the  assets  of  the  testator 
to  remain  outstanding  upon  personal  security,  though 
the  debt  was  a  loan  by  the  testator  himself  on  what  he 
deemed  an  eligible  investment.  ^  Where  the  trust  money 
cannot  be  applied,  either  immediately  or  by  a  short  day, 
to  the  purposes  of  the  trust,  it  is  the  duty  of  the  trustee 
to  make  the  fund  productive  to  the  cestui  que  trust,  by 
the  investment  of  it  on  some  proper  security.  The 
trustee  is  not  justified  in  lending  on  personal  security, 
however  good,*  unless  expressly  empowered  to  do  so  by 
the  instrument  creating  the  trust.^ 


Investment  In  the  absence  of  any  express  power  created  by  the 

^r  oent'^con-  settlement,  and  independently  of  any  power  which  may 
sols.  be  given  by  any  statute  for  the  time  being  in  force, 


1  Jacob  V.  Lucas,  1  Beav.  436. 

'  Grme  v.  Price,  26  Beav.  103. 

^  Paddon  v.  Richardson,  7  De 
G.  JI.  &  G.  563;  Cluuyh  v.  Bond. 
3  My.  &  Cr.  496. 


'  Graves  v.  Strahan,  8  De  6.  M. 
&  G.  291. 

^  Paddon  v.  Rickard^ion,  7  De 
G,  M.  &  G.  563. 
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trustees,  executors,  or  administrators,  should  invest  in 
one  of  the  Government  or  Bank  annuities.  J 

By  Lord  St.  Leonard's  Act,  22  &  23  Vict.  c.  35,  s.  22  &  23  Viet. 
32,  trustees,  executors,  and  administrators,  where  not  gast  India 
expressly  forbidden  by  the  instrument  creating  the  trust,  stock. 
are  authorised  to  invest  trust  funds  in  the  stock  of  the 
Bank  of  England  or  Ireland,  or  in  East  India  Stock.^ 

By  Stat.  23  &  24  Vict.  c.  145  s.  25.,  it  is  enacted  23  &  24  viot. 
that  trustees  having  trust  money  in  their  hands  which 
it  is  their  duty  to  invest  at  interest,  shall  be  at  liberty, 
at  their  discretion,  to  invest  the  same  in  any  of  the 
parliamentary  stocks  or  public  funds,  or  in  Government 
securities,  and  such  trustees  shall  also  be  at  liberty,  at 
their  discretion,  to  call  in  any  trust  funds  invested  in 
any  other  securities  than  as  aforesaid,  and  to  invest  the 
same  on  any  such  securities  as  aforesaid,  (except  in  the 
Three  per  Cent.  Consolidated  Bank  Annuities,)  and  no 
such  change  of  investment  as  aforesaid  shall  be  made 
where  there  is  a  person  under  no  disability  entitled  in  pos- 
session to  receive  the  income  of  the  trust-fund  for  his  life, 
or  for  a  term  of  years  determinable  with  his  life,  or  for 
any  greater  estate,  without  the  consent,  in  writing,  of 
such  person. 

As  a  general  rule,  where  a  testator  subjects  the  resi-  Conversion  of 
due  of  his  personal   estate  to  a  series   of  limitations  ^^^  reversion- 
directly  or  by  way  of  trust,  without  any  particular  ary  property. 
directions  as  to  the  investment,  or  mode  of  enjoyment, 
there,  in  the  absence  of  indications  of  a  contrary  in- 
tention, such  part  of  the  residue  as  may  be  wearing  out, 
(such  as  leaseholds,)  must  be  converted,  and  put  in  such 
a  state  of  investment  as  to  be  securely  available  for  all 

1  Baud  V.  Fardell,  7  De  G.  M.       General  order  under  this  act,  dated 
^  G.  628.  1st  Feb.  1861.     Lewin,  Tr.  252. 

«  See  23  &  24  Vict.  u.  38,  s.  12. 
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persons  interested  in  it.  And  if  tlie  residue  comprises 
property  of  a  reversionary  nature,  that  also  must  be  con- 
verted. The  one  rule  protects  the  remainder-man,  the 
other  protects  the  tenant  for  life.i 

Trustees  or-         When  trustees  or  executors  were  directed  by  the  will, 

dered  to  invest  ^   convert  the  testator's  property,  and  invest  it  in  Govern- 
in  stock  or  in  .  . 
real  securities,  ment  OT  real  securities,  and  neglected  to  do  either,  it 

was  for  a  long  time  a  question  whether  they  should  be 

answerable  for  the  principal  money  with  interest ;  or 

the  amount  of  stock  which  might  have  been  purchased 

at  the  period  when  the  conversion  should  have  been 

made,  with  subsequent  dividends,  at  the  option  of  the 

cestui  que  trust,  or  whether  they  should  be  charged  with 

the  amount  of  principal  and  interest  only,  without  an 

option  to  the  cestui  que  trust  of  taking  the  stock  and 

dividends.     It  has  now  been  decided  that  the  trustee  is 

answerable  only  for  the  princijJal  money  and  interest, 

and  that  the  cestui  que  trust  has  no  option  of  taking 

the  stock  and  dividends.     The  principle  upon  which 

the  court  proceeds,  is  that  the  trustee  is  liable  only  for 

not  having  done  what  it  was  his  duty  to  have  done,  and 

the  measure  of  his  responsibility  is  that  which  the  cestui 

que  trust  must  have  been  entitled  to  in  whatever  mode 

that  duty  was  performed.  2 

Remedies  of        1st.  Into  whosc  hands  the  estate  may  be  followed. 

irasT in"event      ^  ^^^  alienee  be  a  volunteer,  then  the  estate  may  be 

of  a  breach  of  followed  into  his  hands  whether  he  had  notice  of  the 

trust  or  not,^  and  if  the  aUenee  be  a  piu-chaser  of  the 

estate,   even  for   valuable  consideration,  though  with 

notice,  the  same  rule  applies.*    But  if  a  iond  fide  pur- 

1  2  Sp.  42,  552,  557 ;  Bate  v.  55. 
Hooper,  5  De  G.  M.  &  G.  338.  <  Wigg  v.   Wigg,  1  Atk.   382  ; 

^  Robinson  v.  Robinson,  1  De  G.  Kennedy  v.  Daly,  1  Sch.  &  Lef. 

M.  &  G.  247.  355;  Daniels  v.  Davison,  16  Ves. 

'  Spwrgeon  v.   Collier,  1   Eden.  249. 
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chaser  for  valuable  consideration  have  not  notice,  his 
title,  even  in  equity,  cannot  be  impeached,  and  he  takes 
the  land  freed  from  the  trust.  ^ 

If  the  purchaser  have  no  notice  of  the  trust  at  the  Purchaser 
time  of  the  purchase,  but  afterwards  discovers  the  trust,  ^annoTprotect 
and  obtain  a  conveyance  from  the  trustee,  he  cannot  himself  ty 
protect  himself  by  taking  shelter  under  the  legal  estate ;  fegai'State 
for  this  is  not  like  getting  in  a  first  mortgage,  which  f™™  a°  ^^' 
the  first  mortgagee  has  a  right  to  transfer  to  whom- 
soever he  will,2  but  here  notice  of  the  trust  converts  the 
purchaser  into  a  trustee,  and  he  must  not,  to  get  a  plank 
to  save  himself,  be  guilty  of  a  breach  of  trust.  ^ 

The  debt  created  by  a  breach  of  trust  is  regarded  only  Breach  of 
as  a  simple  contract  debt,  both  at  law  and  in  equity,  a'^^mple*  ^^ 
even  where  the  trust  arises  under  a  deed  executed  by  contract  debt, 
the  trustees,   unless  the  trustee  who  committed  such 
breach  of  trust  has  acknowledged  the  debt  under  seal,^ 
or  unless  by  deed  he  has  agreed  or  declared  that  he  will 
execute  the  trust.^ 

If  the  trust  estate  has  been  tortiously  disposed  of  by  Eight  of  foi- 
the  trustee,  the  cestui  que  trust  may  attach  and  follow  property  into 
the  property  that  has  been  substituted  in  the  place  of^^^ichthe 
the  trust  estate,  so  long  as  the  metamorphoses  can  be  been  con- 
traced.6  ^"'«''- 

Money,  notes,  and  bills  may  be  followed  by  the  right- 
ful owner,  where   they  have  not  been   circulated   or 

1  Thm-ndike  v.  Runt,  3  De  G.  &  *  St.  1285, 1286 ;  2  Sp.  936. 

Jo.  563 ;  Jones  t.  Powles,  3  My.  &  ^  Wynch  v.  Grant,  2  Drew.  312. 

K.  581.  ^  Lewin   645;    Frith   v.   Cart- 

^  Bates  V.   Johnson,   1    Johns.  land,  2  Hem.  &  M.  417;  Ernesto. 

304.  Croysdell,  2  De  G.  F.  &  J.  175 ; 

'  Carter  v.  Carter,  3  K.  &  J.  Hopper  v.  Canyers,  2  L.  R.  Eq. 

617;  Sharpies  \.  Adams,  32  Beav.  549. 
213. 
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When  money,  negotiated,  OT  the  person  to  whom  they  so  passed, 
m^Xftoi-  liad  express  notice  of  the  trust,i  and  the  only  difference 
lowed.  to  be  taken,  between  money  on  the  one  hand,  and  notes 

and  bills  on  the  other,  is  that  money  is  not  earmarked, 
and  therefore  cannot  be  traced,  except  under  particular 
circumstances ;  but  notes  and  bills,  from  carrying  a 
number  or  date,  can  in  general  be  identified  by  the 
owner  without  difficulty.  2 

Trustee  must       In  laying  out  trust-monies,  a  trustee  must  be  careful 
accounts!^*     to  keep  his  own  property  separate  from  the  trust  fund  ; 
for  if  he  amalgamate  them,  the  cestui  que  trust  will  be 
held  entitled  to  every  portion  of  the  blended  property 
which  the  trustee  cannot  prove  to  be  his  own.^     It  may 
Interest  pay-    be  stated  as  a  general  rule,  that  if  a  trustee  be  guilty 
oft^ru^  ^^'^   ^^  ^^y  unreasonable  delay  in  investing  or  transfer- 
ring the  fund,  he  will  be  answerable  to  the  cestui  que 
trust  for  interest  during  the  period  of  his  laches.* 


When  extra 

interest 

charged. 


It  is  not  easy  to  define  the  circumstances  under  which 
the  court  will  charge  executors  and  trustees  with  more 
than  four  per  cent.,  or  with  compound  interest.  The 
rules  on  this  subject  may  be  thus  stated.  The  court  will 
charge  more  than  four  per  cent,  upon  balances  in  the 
hands  of  a  trustee; 5 — 


1st.  "Where  he  ought  to  have  received  more,  as  where 
he  had  improperly  called  in  a  mortgage  carrying  five 
per  cent. 


2d.  Where  he  had  actually  received  more  than  four 
per  cent. 

^  Verney  v.  Carding,  cited  Joy 
V.  Ca-mpbell,  1  Sch.  &  Lef.  345. 

'  Lewin  on  Trustees,  647 ;  Ford 
V.  Eopkins,  1  Salk.  283. 

'  Lupton  V.  White,  15  Ves.  432 ; 
Mason  v.  Morley,  34  Beav.   471 


475. 

«  Stafford  \.  Fiddon,  23  Beav. 
386. 

=  Att.-6en.  v.  Alford,  4  De  G. 
M.  &  G.  861 ;  Penny  v.  Avism,  3 
Jur.  N.  S.  62. 
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3d.  Where  he  must  be  presumed  to  have  received 
more,  as  if  he  had  traded  with  the  money,  in  which 
case  the  cestui  que  trust  has  it  at  his  option  to  take  the 
profits  actually  obtained,  i 

4th.  Wbere  the  trustee  is  guilty  of  direct  breaches  of 
trust,  or  gross  misconduct.^ 

The  remedy  of  a  cestui  que  trust  against  his  trustee  Acquiescence, 
for  breach  of  trust  of  any  sort,  may  be  barred  by  the 
concurrence  of  the  cestui  que  trust,  and  his  acquiescence, 
or  by  his  executing  a  release.-^ 

Persons  under  disability,  as  feme  coverts,*  or  infants,^  Persons  under 
who  have  concurred  in  a  breach  of  trust  may,  neverthe-    ^^    '  ^' 
less  proceed  against  the  trustees,  except  where  they  have 
by  their  own  fraud  induced  the  trustees  to  deviate  from 
the  proper  performance  of  their  duties.^ 

A  cestui  que  trust  may,  by  a  release  or  confirmation  Release  or 

,,.         ,,.,  1    ^  •  T  •      j.i.        L.        confirmation. 

prevent  himself  from  takmg  proceedings  against  trustees 
for  a  breach  of  trust,7  but  neither  will  be  binding  on 
him  unless  he  had  a  full  knowledge  of  the  facts  of  the 
case.  8 

A  trustee  is  entitled  to  have  his  accounts  examined.  Settlement  of 
and  to  have  a  settlement  of  them.     If  the  cestui  que  ^'^'^°'^'°-  ^■ 


1  Jones  T.  Foxall,  15  Beav.  392.  "  Wilkinson  v.  Parry,  i  Russ. 

^  Mayor  of  Berwick  v.  Murray,  276. 

7  De  G.  M.  &  G.  519  ;  Townend  v.  =  Savage  v.  Foster,  9  Mod.  35; 

Tovmend,  1  Giff.  212.  Wright  v.  Snowe,  2  De  G.  &  Sm. 

3  Brice  v.  StoTces,  2  L.  C.  785;  321. 

Harden  v.   Parsons,   Eden.  145 ;  '  French  y.  Hohson,  9  Ves.  103. 

Burrows  v.  Walls,  5  De  6.  M.  &  «  Lloyd  v.  Atwood,  3  De  G.  & 

G.   233 ;  Farrant  v.  Blanchford,  Jo.  650 ;  Kay  v.  Smith,  21  Beav. 

1  De  G.  Jo.  &  Sm.  107,  119.  522 ;  Bwrroios  v.  Walls,  5  De  G. 

"  Parlces  t.  White,  11  Ves.  221,  M.  &  G.  254. 

I 
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trust,  being  sui  juris,  is  satisfied  that  nothing  more 
is  due  to  him,  he  ought  to  close  the  account,  and  give 
an  acknowledgment  equivalent  to  a  release.  On  the 
other  hand,  if  the  cestui  que  trust  is  dissatisfied  with  the 
accounts,  he  ought  to  have  the  accounts  taken.  He  is 
bound  to  adopt  one  of  these  two  courses  ;  he  is  not  at 
liberty  to  keep  a  chancery  suit  hanging  for  an  indefinite 
time  over  the  head  of  the  trustee.! 

1  2  Sp.  48,  47,  921. 


CHAPTER  VII. 

DONATIONES  MORTIS  CAUSA. 

It  is  essential  to  a  valid  donatio    mortis  caiisd  that  Essentials  of.' 
it  should  be  made  "  in  such  a  state  of  illness  or  expecta-  J^"^*  te  made 

-*-  in  expectation 

tion  of  death,  as  would  warrant  a  supposition  that  the  of  death. 
gift  was  made  in  contemplation  of  that  event,  "i 

A  donatio  in  causa  must  be  made  on  consideration,  On  oonsidera- 
express  or  implied,  that  the  gift  shall  be  absolute  *Xt*°„^^ '■''" 
only  in  case  of  the  donor's  death,  and  shall  therefore  donor's  death. 
be  revocable  during  his  life.^     And  if  the  donor  recover  ^^™'^'''^  ^y 

"  recovery  or 

from  his  illness,  or  if  he  resume  the  possession  of  the  resumption. 
gift,  it  will  be  defeated.^  In  Staniland  v.  Willott,^  the 
plaintiff,  being  possesssed  of  shares  in  a  public  company, 
transferred,  when  in  a  state  of  extreme  iUness,  the  shares 
into  the  name  of  the  defendant ;  the  plaintiff  having 
recovered,  but  having  subsequently  become  a  lunatic,  a 
bill  was  filed  in  his  name  by  his  committee  to  have  the 
defendant  declared  a  trustee  of  the  shares.  It  was  held 
that  the  plaintiff  having  survived  the  sickness  during 
which  the  transfer  was  made,  the  gift  could  not  operate 
as  a  donatio  mortis  causa  ;  and  it  appearing  that  the 
defendant  had  received  the  gift  on  the  distinct  under- 

^  Edwards  v.  Jones,  1  My.  &  Cr.  233. 

Cr.  233 ;  Duffidd  v.  Elwes,  1  Bligh.  "  Ward  v.  Turner,  1  L.  C,  816  ; 

N.  S.  580.  Bunn  t,  MarTcham,  7  Taunt.  231. 

«  Edmardt  v.   Jonet,  1   My.  &  *  3  Mac.  &  G.  664. 
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standing  that  it  was  to  be  absolute  only  in  tbe  event  of 
the  plaintiff's  death,  the  defendant  was  held  a  trustee  of 
the  shares  for  the  plaintiff. 


How  intention 
to  give  is 
manifested. 
Delivery 
essential. 


If  the  intention  be  expressed  in  writing,  but  no 
delivery  takes  place,  even  though  the  document  be 
signed  by  the  donor,  it  will  be  ineffectual  as  a  donatio 
mortis  causa,  for,  in  fact,  it  is  a  legacy,  and  the  writing 
will  be  held  a  testamentary  document,  and  therefore,  if 
not  attested  by  two  witnesses,  as  directed  by  the  Wills 
Act,i  it  will  be  void  as  a  testamentary  document.^ 


If  the  gift  is  made  by  parol,  without  delivery  of  the 
article,  it  will  be  equally  ineffectual  whether  as  a  gift 
inter  vivos,  or  as  a  donatio  mortis  causa,  or  as  a  testa- 
mentary disposition.  3 

Donationes  mortis  causa  are  not  void  by  the  Wills 

Act.* 


Imperfect 

testamentary 

gift. 


If  a  donor  intends  to  make  a  testamentary  gift  which 
turns  out  to  be  ineffectual,  it  will  not  be  supported  as 
a  dotiatio  martis  causa.  Thus  in  Mitchell  v.  Smithy 
A.  put  into  the  hands  of  B.  certain  promissory  notes, 
saying,  "  I  give  you  these  notes."  A.,  on  being  re- 
minded that  they  wanted  indorsement,  indorsed  them 
in  the  prepence  of  a  witness  as  follows  : — "  I  bequeath, 
pay  the  within  contents  to  B.  or  his  order  at  my  death." 
Turner,  L.  J.,  said,  that  the  indorsement  of  a  pro- 
missory note,  in  order  to  be  effectual,  must  be  such  as 
to  enable  the  indorsee  to  negotiate  the  note.  It  was 
clear,  however,  that  B.  was  not  intended  to  have  the 
power  of  doing  this  during  the  testator's  life..     The 


1  1  Vict.  i;.  26. 

^  Rigden  v.  Yallier,  2  Ves.   Sr. 

268 ;  Tapley  v.  Kent,  1  Rob.  400. 

3  Tate  V.  Hubert,  2  Ves.  Jr.  1 20. 


•*  1  Vict.  0.  26;  Moore  v.  Bar- 
ton, 4  De  G.  &  Sm.  619. 
=  12  W.  R.  941. 
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language  of  the  indorsement  and  the  evidence  showed 
that  a  testamentary  disposition  was  intended,  and  as 
this  was  invalid,  B.  would  not  take. 

So  also  if  the  donor  intends  to  make  a  gift  inter  ineffectual 
vivos  which  is  ineffectual,  it  cannot  be  supported  as  a  S'*'  *"''"'  "*'"'*• 
donatio  mortis  causa. 

In  Edwards  v.  Jones}  the  obligee  of  a  bond,  five 
days  before  his  death,  signed  a  memorandum,  not  under 
seal,  which  was  indorsed  upon  the  bond,  and  which 
purported  to  be  an  assignment  of  the  bond  without 
consideration,  to  a  person  to  whom  the  bond  was  at 
the  same  time  delivered.      The  circumstances  of  the 
transaction  did  not  constitute,  in  the  opinion  of  the 
court,  a  dmiatio  mortis  causa.     It  was  also  held  that 
the  gift  was  incomplete,  and  as  it  was  without  con- 
sideration, the  court  could  not  give  effect  to  it.     "  It 
is  argued,"  said  the  learned  judge,  "  that  the  bonds 
were  delivered  either  by  way  of  donatio  mortis  causa, 
or  as  a  gift  inter  vivos.     Now,  in  order  to  be  good  as 
a  donatio  mortis  causa,  the  gift  must  have  been  made 
in  contemplation  of  death,  and  intended  to  take  effect 
only  after  the  donor's  death.     If  it  appeared,  however.  An  attempt  to 
from  the  circumstances  of  the  transaction,   that  the  TOoable°gift*' 
donor  really  intended  to  make  an  immediate  and  irre-  inter  vivoscan- 
vocable  gift  of  the  bonds,  that  would  destroy  the  title  "3°^  donatio 
of  the   party  who  claims  them  as  a  donatio  mortis  mortis  camd. 
causa. 

"  In  the  present  case  the  transaction  is  in  writing,  and 
this  is  a  strong  circumstance  against  the  presumption 
of  its  being  a  donatio  mortis  causa.  Here  is  an  instru- 
ment purporting  to  be  a  regular  assignment  exactly  in 
the  same  form  as  where  the  purpose  is  absolutely  and 
at  once  to  pass  the  whole  interest  in  the  subject-matter. 

1  1  My.  &  Cr.  226. 
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Xdonatiomor-  A  party  making  a  donatio  mortis  causa  does  not  part 
%tZhe^ome  "^^"^  ^i^  '^^^^^  interest,  save  only  in  a  certain  event ; 
absolute  on  and  it  is  of  the  essence  of  the  gift  that  it  shall  not 
donor's  death.  Q|.i^g^^jgg  ^^j^g  ^Q^^^      g^^j^  ^  gift  igaves  the  whole 

title  in  the  donor,  unless  the  event  occurs  which  is  to 
divest  him.  Here,  however,  there  is  an  actual  assign- 
ment by  which  the  donor  transfers  all  his  right,  title, 
and  interest  to  her  niece. 

"  The  transaction  being  inoperative  for  the  purpose  of 
transferring  the  bond  which  was  a  mere  chose  in  action, 
the  question  comes  to  be,  whether  the  mere  handing 
over  of  the  bond  would  constitute  a  good  gift  inter 
vivos.  This  is  a  purely  voluntary  gift,  and  cannot  be 
made  effectual  without  the  interposition  of  the  court. 
This  court  will  not  aid  a  volunteer  to  carry  into  effect 
an  imperfect  gift." 

What  is  a  If  a  personal  chattel  be  actually  given  by  the  donor 

himself  to  the  donee,  or  by  some  other  person  at  the 

To  donee  or     donor's  request,  into  the  hands  of  the  donee,  or  to  some 

agen    or    m.  ^^^^  person  as  trustee  or  agent  for  the  donee,  a  good 

Not  to  donor's  delivery  is  constituted.     In  FarquJiarson  v.  Oave,^  it 

*^*°  ■  was  held  that  a  mere  delivery  to   an  agent,   in  the 

character  of  an  agent  for  the  donor,  would  amount  to 

nothing ;  it  must  be  a  delivery  to  the  donee,  or  some 

one  for  the  donee.  ^ 

Delivery  of  Where  the  chattel  itself  has  not  been  delivered,  it 
means  of  oh-    ^v^ould  sccm  that  the  delivery  of  some  means  of  obtain- 

taining  the        ,        .  •' 

gift,  good.       mg  it,  would  be  sufficient,  though  not  the  delivery  of  a 

mere  symbol.  ^     In  Jones  v.  Selhy,^  the  delivery  of  the 

key  of  a  box  was  held  to  be  a  sufficient  donatio  mortis 

causa  of  its  contents.     In  Trimmer  v.  Danhy,^  upon  the 

death  of  a  testator,  ten  Austrian  bonds  were  found, 

1  2  Coll.  Ch.  Ca.  367.  Snelgrove  v.  Bailey,  3  Atk.  214. 

-  Moore  v.  Barton,  4  De  G.  &  *,Preo.  in  Ch.  300. 

Sm.  517.  »  25  L.  J.  Ch.  424. 
»   Ward  V.  Tmner,  1  L.  C.  819 ; 
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amongst  other  securities,  in  a  box  at  his  house,  with 
the  following  indorsement: — "The  first  five  numbers 
of  these  Austrian  bonds  belong  to  and  are  H.  D.'s 
property,"  signed  by  the  testator.  H.  D.  was  the  tes- 
tator's housekeeper,  and  the  key  of  the  box  was  given 
into  her  custody.  It  was  held,  that  as  there  had  been 
no  actual  transfer  or  delivery  into  the  hands  of  H.  D. 
the  bonds  still  remained  part  of  the  testator's  assets ; 
that  the  testator  gave  the  key  to  her  in  her  character 
of  housekeeper,  and  for  the  purpose  of  taking  care  of  it 
for  his  benefit;  that  the  testator  meant  to  give  the 
bonds  to  H.  D. ;  that  the  bonds  were  capable  of  being 
transferred  by  hand ;  and  that  in  documents  of  this 
nature  it  must  be  proved  that  there  had  been  an  actual 
transfer  of  the  interest,  and  everything  must  be  done 
which  is  capable  of  being  done  to  effect  the  transfer.! 

Not  only  must  possession  be  given  to  the  donee,  but  Donor  must 
the  donor  must  part  with  all  dominion  over  the  gift,  ^j^nj^'  over 
Thus,  in  Hawkins  v.  Blewitt,^  A.,  being  in  his  last  the  gift. 
illn,ess,  ordered  a  box  containing  wearing  apparel  to  be 
carried  to  the  defendant's  house  to  be  delivered  to  the 
defendant,  giving  no  further  directions  respecting  it. 
On  the  next  day  the  key  was  brought  to  A.,  who  desired 
it  to  be  taken  back,  saying,  he  should  want  a  pair  of 
breeches  out  of  it.  Held,  not  to  be  a  good  donatio 
mortis  causa,  and  the  learned  judge  said,  "  In  the  case 
of  a  donatio  mortis  causa  possession  must  be  imme- 
diately given ;  and  also  in  parting  with  the  possession 
it  is  necessary  that  the  donor  should  part  with  the 
dominion  over  it.  It  seems  rather  to  have  been  left  in 
the  defendant's  care  for  safe  custody,  and  was  so  con- 
sidered by  herself." 

If  the  thing  given  as  a  donatio  mortis  causa  be,  not  Chose  in 
a  chattel  in  possession,  but  a  chose  in  action,  delivery  ^°*'°°- 

I  Powell  V.  Hillicar,  26  Beav.  261.  =2  Esp.  663. 
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of  some  document  relating  to  the  chose  in  ax;tion  is 
sufficient.  1 

What  may  be  There  Cannot,  it  seems,  be  a  good  donatio  mortis 
fiJaSmwtT"  c"*^^  of  a  cheque  upon  a  banker.  2  There  may  be  a 
cama.  good  donatio  mortis  causa  of  a  bond.3     The  delivery  of 

the  mortgage  deeds  of  real  estate  will  constitute  a  vaUd 
donatio  mm-tis  causa  A  So  also  wiU  the  delivery  of  a 
promissory  note,  payable  to  order,  though  not  indorsed.^ 
In  Moore  v.  Darton,^  where,  on  a  loan,  the  borrower 
had  given  the  lender  a  receipt  in  the  following  terms : — 
"  Eeceived  of  Miss  D.  £500,  to  bear  interest  at  five  per 
cent  per  annum,"  it  was  held  that  a  delivery  of  the  re- 
ceipt to  an  agent  of  the  borrower  by  the  creditor  on  her 
deathbed,  stating  that  she  wished  the  debt  to  be  can- 
celled, was  a  good  donatio  mortis  causa. 

How  it  differs      A  good  donatio  mortis  causa  partakes  partly  of  the 

rom  a  egacy.  ^T^gj-g^Q^j.  ^f  g,  gift  inter  vivos,  and  partly  those  of  a 

legacy.      It  differs  from  a  legacy  in  these  respects, — 

1.  It  takes  effect  sub  modo  from  the  dehvery  in  the 
hfetime  of  the  donor,  and  therefore  cannot  be  proved  as 
a  testamentary  act.  2.  It  requires  no  assent  or  other 
act  on  the  part  of  the  executor  or  administrator  to 

How  it  differs  perfect  the  title  of  the  donee.     It  differs  from  a  gift 

in°™  liwf      inter  vivos,  in  certain  respects,  in  which  it  resembles  a 

legacy.     1.  It  is  revocable  during  the  donor's  lifetime.7 

2.  It  may  be  made  to  the  donor's  wife.8  3.  It  is  liable 
to  the  debts,  of  the  donor  on  a  deficiency  of  assets.^ 
4.  It  is  subject  to  legacy  duty.i" 

1  Edwards  v.  Jones,  1  My  &  Cr.  S.  497. 

226  ;  Moore  v.  Da/rton,  4  De  G.  &  »  Veal  v.  Veal,  27  Beav.  303. 

Sm.  517.  «  4  D.  G.  &  Sm.  517. 

=  Tate  V.  EUbert,  4  Bro.  C.  C.  '  SmUh  v.  Gasen,  cited  1  P.  W. 

286  ;  Boutts  v.  Ellis,  i  De  G.  M.  &  406;  Jones  v.  Selby,  Prec.  Ch.  300. 

G.  249.  «  Tate  v.  Luthead,  Kay  658. 

'  Snelgrove  v.   Bailey,  3    Atk.  '  Smith  v.  Casen,  cited  1  P.  W. 

214;  Gardner  v.  Parker,  3  Mad.  406. 

184.  "  8  &  9  Vict.  c.  76 ;  1  Sp.  196  ; 

*  Duffield  V.  Elwes,  1  Bligh,  N.  St.  606  (a.) 
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LEGACIES. 

No  suit  will  lie  at  the  common  law  to  recover  legacies,  Suita  for  lega- 
unless  tlie  executor  has  assented  thereto.!     But  in  cases  equity  unUss 
of  specific   legacies  of  goods,  after   the   executor  has  es;ecutor  con- 
assented  thereto,  the  property  vests  immediately  in  the 
legatee,  who  may  maintain  an  action  at  law  for  the 
recovery  thereof.  2     It  is  not  difficult  to  see  the  reason  Eeasons. 
why  it  is  inexpedient  that  courts  of  law  should  not  have 
jurisdiction  over  legacies.     Courts  of  law  cannot  im- 
pose such  terms  as  justice  may  require,  which  a  court  of 
equity  can,  upon  the  parties  recovering  those  legacies  ; 
so  that,  for  instance,  a  suit  might  be  maintained  by  a 
husband,  for  a  legacy  given  to  his  wife,  without  making 
any  provision  for  her,  or  for  her  family;   whereas,  a 
court  of  equity  would  require  such  a  provision  to  be 
made.3 


Where  the  bequest  of  a  legacy  involves  the  execution  Equity  juris- 
diction wh' 

exclusive. 


of  a  trust,  express  or  implied,  or  the  legacy  is  charged  |^^''*^°°  w'"*" 


on  land,  or  the  other  courts  cannot  take  due  care  of  the 

interests  of  all  parties,  courts  of  equity  will  exert  an 

exclusive  jurisdiction.^     And  even  where  the  executor 

has  assented  to  the  legacy,  courts  of  equity  will  now  When  concur- 

exercise  a  concurrent  jurisdiction  with  the  other  courts 

over  legacies ;   because  the  executor  is  treated  as  a 

1  Decks  T.  Strutt,  5  T.  Rep.  690.  '  St.  692. 

2  Doe  V.  Ouy,  3  East.  120.  ^  St.  595-597,  602. 
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trustee,  for  the  benefit  of  the  legatees,  a  universal 
ground  for  the  interposition  of  equity,^  and  also,  be- 
cause the  aid  of  equity  may  be  required  to  obtain  dis- 
covery, account,  or  distribution  of  assets,  or  some  other 
mode  of  relief  which  other  courts  are,  or  were,  incompe- 
tent to  afford.2 


Stat.  20  &  21 
Vict.  c.  77. 


By  Stat.  20  &  21  Vict.  c.  77,  s.  23,  no  suit  for 
legacies  or  the  distribution  of  residues  shall  be  enter- 
tained by  Court  of  Probate,  or  by  any  other  comH;  or 
person  whose  jurisdiction  as  to  matters  and  causes 
testamentary  is  thereby  abolished. 


Division  of 
legacies. 

1.  General. 


Bequests,  or  legacies  may  be  classed  under  three 
heads,  general,  specific,  and  demonstrative.  A  legacy 
is  general  where  it  does  not  amount  to  a  bequest  of  any 
particular  thing  as  distinguished  from  all  others  of  the 
same  kind.  Thus  if  a  testator  gives  A.  a  diamond  ring, 
or  £1000  stock,  or  a  horse,  not  referring  to  any  particular 
diamond  ring,  stock,  or  horse,  these  legacies  wiU  be 
general.  The  terms  "  pecuniary  legacies,"  and  "  gene- 
ral legacies,"  are  sometimes  used  as  synonymous;  but 
the  former  words  only  mean  "  a  legacy  of  money,"  and 
therefore,  may  be  either  "  specific,"  or  "  general."  ^ 


2.  Specific.  ^  legacy  is  specific  when  it  is  a  bequest  of  a  particu- 

lar thing,  or  sum  of  money,  or  debt,  as  distinguished 
from  all  others  of  the  same  kind.  Thus,  if  a  testator 
gives  B.  "  my  diamond  ring,"  "  my  black  horse,"  "  my 
£1000  stock,"  or  "  £1000  contained  in  a  particular  bag," 
or  "  owing  to  me  by  C."  In  these  and  the  like  in- 
stances, the  legacies  are  specific* 


'  Hunt  V.  Beach,  5  Madd.  360. 

2  St.  593. 

3  1  Rep.  Leg.,  by  White,  191  n; 
1  Vict.  c.  26,  s.  27  ;  Hawthorn  v. 
Shedden,  3  Sm.  &  G.  293  j  Field- 


ing V.  Preston,  1  De  G.  &  Jo.  438. 
*  Stephenson  v.  Dowson,  3  Beav. 
342 ;  Manning  v.  Purcell,  7  De  G. 
M.  &  G.  55  ;  Cheiter  v.  Urmck, 
23  Beav.  402. 
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A  legacy  is  demonstrative  when  "  it  is  in  its  nature  3.  Demonstra- 
a  general  legacy,  but  there  is  a  particular  fund  pointed  ^"^■ 
out  to  satisfy  it."  i     Thus,  if  a  testator  bequeaths  £1000 
out  of  his  Reduced  Bank  Three  per  Cents.,  the  legacy 
will  not  be  specific,  but  demonstrative. 2 

It  is  a  matter  of  great  difficulty,  though,  at  the  same  Distinctions. 
time  of  great  practical  importance,  to  distinguish  these 
different  species  of  legacies,  one  from  the  other.  The 
chief  points  of  difference  are  these : — 1.  If,  after  pay- 
ment of  debts,  there  is  a  deficiency  of  assets  for  pay- 
ment of  all  the  legacies,  a  general  legacy  will  be  liable 
to  abate,  but  a  specific  legacy  will  not.  2.  On  the 
other  hand,  if  a  specific  bequest  is  made  of  a  fund,  and 
it  faUs,  the  legatee  wiU  not  be  entitled  to  any  compen- 
sation out  of  the  general  personal  estate  of  the  testator ; 
because  nothing  but  the  specific  thing  is  given  to  the 
legatee.  3  3.  But  with  regard  to  a  demonstrative  legacy, 
it  is  so  far  of  the  nature  of  a  specific  legacy,  that  it  will 
not  abate  with  the  general  legacies,  until  the  fund  out 
of  which  it  is  payable  is  exhausted,  and  so  far  of  the 
nature  of  a  general  legacy,  that  it  will  not  be  hable  to 
ademption  by  the  alienation  or  non-existence  of  the 
property  pointed  out  as  the  primary  means  of  paying  it.* 

In   deciding  on  the   validity  and  interpretation  of  Construction 
purely  personal  legacies,  courts  of  equity  in  general  °   ®s*°'®^' 
follow  the  rules  of  the  civil  law,  as  recognised  and  acted 
on  in  the  ecclesiastical  courts ;  hut  as  to  the  validity 
and  interpretation  of  legacies  charged  on  land,  they 
generally  follow  the  rules  of  the  common  law.5 

^  AMwrner  v.  Macguire,  2  L.  '1  Eop.  Leg.,  by  Wh.  237 ;  see 

C.  246  ;  SoUnson  v.  Geldard,  3  generally,    Mullins    v.    Smith,    1 

Mao.  &  G.  735.                           ,  Drew.    &   Sm.   204;      Vickers    v. 

2  Sparrow  v.  Joisclyn,  16  Beav.  Pound,  6  Ho.  of  Lds.,  885. 
135.                           .                        ,  «  St.  602-608. 

3  1  Eop.  Leg.,  by  Wh.  191-2. 
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Money  into 
land. 

Land  into 
money. 


General  rule.  "  NOTHING  IS  better  established  than  this  principle,  that 
money  directed  to  be  employed  in  the  purchase  of  land, 
and  land  directed  to  be  sold  and  turned  into  money,  are 
to  be  considered  as  that  species  of  property  into  which 
they  are  directed  to  be  converted,  and  this  in  whatever 
manner  the  direction  is  given,  whether  by  will,  by  way 
of  contract,  marriage  articles,  settlement,  or  otherwise ; 
and  whether  the  money  is  actually  deposited,  or  only 
covenanted  to  be  paid;  whether  the  land  is  actually 
conveyed,  or  only  agreed  to  be  conveyed,  the  owner  of 
the  fund,  or  the  contracting  parties,  may  make  land 
money,  or  money  land."i 


Conversion. 


By  will  or 
settlement. 


It  will  be  seen  from  the  above  that  conversion  of 
land  into  money,  or  money  into  land,  may  arise  in  two 
ways,  first,  under  wUls ;  secondly,  under  settlements 
and  other  instruments  inter  vivos.  Having  reference, 
therefore,  to  this  primary  division  of  the  subject,  and 
marking  the  distinction,  where  in  any  cases  it  is  of 
importance,  it  is  proposed  to  treat  the  subject  under 
the  following  heads  : — 

1.  What  words  are  sufficient  to  produce  a  conversion. 

2.  From  what  time  conversion  takes  place. 

3.  The  general  effects  of  conversion. 

'  Fletcher  v.  Ashbwi-ner,  1  Bro.  Ch.  Ca.  499. 
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4.  The  results  of  a,  total  or  partial  failure  of  the 
objects  and  purposes  for  which  conversion  has  been 
directed. 

1.   JVhat  words  are  sufficient  to  produce  a  conversion.  What  words 
The  direction  to  convert  either  money  into  land,  or  ^''®  'i«<=«5^="'y- 

y  _         '         Conversion 

land  into  money,  must  be  express  and  imperative ;  for  must  he  im- 
if  conversion  be  merely  optional,  the  property  will  be  P®'^''*^^^- 
considered  as  real  or  personal,  according  to  the  actual 
condition  in  which  it  is  found.  Thus,  in  Curling  v. 
Mayi^  A.  gave  £500  to  B.  in  trust,  that  B.  should  lay 
out  the  same  upon  a  purchase  of  lands,  or  put  the 
same  out  on  good  securities,  for  the  separate  use  of  his 
daughter  H.,  (the  plaintiff's  then  wife,)  her  heirs,  exe- 
cutors, and  administrators,  and  died  in  1729.  In  1731, 
H.,  the  daughter,  died,  without  issue,  before  the  money 
was  invested  in  a  purchase.  The  husband,  as  adminis- 
trator, brought  a  bill  for  the  money  against  the  heir 
of  H.,  and  the  money  was  decreed  to  the  administrator ; 
for  the  wife  not  having  signified  any  intention  of  a 
preference,  the  court  would  take  it  as  it  was  found :  if 
the  wife  had  signified  any  intention  it  should  have  been 
observed,  but  it  was  not  reasonable  at  that  time  to  give 
either  her  heir,  or  administrator,  or  the  trustee  the 
liberty  to  elect ;  for  Lord  Talbot  said,  it  was  originally 
personal  estate,  and  yet  remained  so,  and  nothing 
could  be  collected  from  the  will  as  to  what  was  the 
testator's  principal  intention.  2 

But  although  the  conversion  is  apparently  optional,  Imperative 
as  where  trustees  are  directed  to  lay  out   personalty,  tlonrar™'  *' 
"  either  in  the  purchase  of  lands  of  inheritance,  or  at  adapted 
interest,"  or  "  in  land  or  some  other  securities,"  as  they 
shall  think  most  fit  and  proper,  yet  if  the  limitations 
and  trusts  of  the  money  directed  to  be  laid  out  are  only 

•  Cited  3  Atk.  255.  '  Bourne  v.  Bourne,  2  Hare  35. 
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adapted  to  real  estates,  so  as  to  denote  the  testator's 
intention  that  land  shall  be  purchased,  this  circumstance 
will  outweigh  the  presumed  option,  and  the  money 
will  be  considered  land.^  In  short,  in  any  case  where 
it  is  clear  that  a  testator,  whatever  may  be  the  language 
he  has  used,  intended  that  a  conversion  should  take 
place  at  all  events,  equity  holding  the  doctrine  that  the 
intent  rather  than  the  form  is  to  be  considered,  will 
direct  that  the  property  should  be  converted  in  accord- 
ance with  the  testator's  wishes.^ 

2.  Time  from  which  conversion  takes  place. 

Subject  to  the  general  principle  that  the  terms  of 
each  particular  instrument  must  guide  in  the  construc- 
tion and  effect  of  that  instrument,^  the  rule  is,  that  in 
regard  to  wiUs,  conversion  takes  place  from  the  death 
of  the  testator,*  and  as  to  deeds  or  other  instruments 
inter  vivos,  from  the  date  of  execution. 

Time  from  As  regards  the  time  as  from  which,  in  the  absence  of 

which  oonver-  •  ^     •  j.  ■•j.j.ii  •     ix. 

Bion  takes  place  Special  circumstances,  conversion  is  to  take  place  m  the 
in  a  deed.  case  of  a  deed,  the  observations  of  the  Vice-Chancellor  in 
Griffith  V.  Ricketts  ^  are  important.  There  a  settlor  con- 
veyed the  equity  of  redemption  of  real  estate  to  trustees 
for  sale  for  the  benefit  of  his  creditors,  and  on  trust,  if 
there  should  be  any  surplus,  to  pay  the  same  to  him,  his 
executors,  administrators,  &c.,  to  and  for  his  and  their 
own  absolute  use  and  benefit.  Held,  that  this  was  a 
conversion  of  the  real  estate  into  personalty,  as  between 
the  real  and  personal  representatives  of  the  settlor,  on 
the  following  reasoning: — "  A  deed  differs  from  a  will 
in  this  material  respect ;  the  will  speaks  from  the  death, 


Time  from 
which  conver- 
sion  takes 
place. 

In  wills  from 

testator's 

death. 

Deeds  from 
execution. 


'  Earlom  v.  Saunders,  Amb. 
2il. 

"  Thornton  v.  Hawley,  10  Ves. 
129 ;  Oriemson  v.  Kirsopp,  2  Kee. 
653 ;  Davies  t.    Goodhew,  6   Sim. 


585;   Burrell   v.    Baskerfield,   11 
Beav.  525. 

'  Ward  V.  Arch,  15  Sim.  389. 

*  Beauclerkv.Mead,  2  Atk.  573. 

»  7  Hare  311. 
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the  deed  from  delivery.  If,  then,  the  author  of  the 
deed  impresses  upon  his  real  estate  the  character  of 
personalty,  that,  as  between  his  real  and  personal  re- 
presentatives, makes  it  personal  and  not  real  estate 
from  the  delivery  of  the  deed,  and  consequently  at  the 
time  of  his  death.  The  deed  thus  altering  the  actual 
character  of  the  property,  is,  so  to  speak,  equivalent 
to  a  gift  of  the  expectancy  of  the  heir-at-law  to  the  per- 
sonal estate  of  the  author  of  the  deed.  The  priTiciple  The  prind-ple 
is  the  same  in  the  case  of  a  deed  as  in  the  case  of  a  a  deed  aTiV" 
will ;  biit  the  application  is  different,  by  reason  that  the  wiU. 
deed  converts  the  property  in  the  lifetime  of  the  author 
of  the  deed,  whereas,  in  the  case  of  a  will,  the  conversion 
does  not  taike  place  until  the  death  of  the  testator  ;  and 
there  is  no  principle  on  which  the  court,  as  between  the 
real  and  personal  representatives,  (between  whom  there 
is  confessedly  no  equity,)  should  not  be  governed  by  the 
simple  effect  of  the  deed  in  deciding  to  which  of  the 
two  claimants  the  surplus  belongs." 

This  rule  was  further  illustrated  in  the  case  of  Clarke  ciarke  v. 
V.  Franklin^  There  a  settlement  was  executed  of  real  ^'■*"''i™- 
estate,  by  deed,  (not  enrolled,)  to  the  use  of  the  settlor 
for  life,  with  remainder  (subject  to  a  power  of  revoca- 
tion never  exercised)  to  the  use  of  trustees  and  their 
heirs  upon  trust,  to  sell  and  pay  certain  sums  of  money 
to  persons  named,  or  to  such  of  them  as  might  be  living 
at  the  settlor's  death,  and  to  apply  the  residue  to  chari- 
table purposes.  Some  of  the  persons  named  survived 
the  settlor,  so  that  the  purposes  for  which  conversion 
was  directed  did  not  fail  altogether,  but  the  deed  was 
void  so  far  as  it  directed  the  proceeds  of  land  to  be 
applied  to  charitable  purposes ;  and  the  question  was, 
whether,  under  the  circumstances,  the  surplus  belonged 
to  the  heir  or  to  the  next  of  kin  of  the  settlor.  Vice- 
Chancellor  Wood  following  EewitiY.  Wright^  held  that 

1  4  K.  &  J.  257.  '  1  Bro.  C.  C.  86. 
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notwithstanding  the  trust  for  sale  was  not  to  arise  until 
after  the  settlor's  death,  the  property  was  impressed  with 
the  character  of  personalty  immediately  upon  the  execu- 
tion of  the  deed,  and  that  the  proceeds,  so  far  as  they 
were  directed  to  be  applied  to  charitable  purposes,  resulted 
to  the  settlor  as  personalty. 

Rule  as  to  But  although  it  is  true  as  a,  general  rule  that  in 

cabkwhm^^   f-  deed  conversion  takes  place  from  the  date  of  its 
''°"^?f^'°°.^^    execution,  caution  is  required  in  applying  that  rule 

not  'tii6  oDjcct.  , 

to  instruments,  such  as  mortgage  deeds,  where  the 
general  intention  of  the  author  of  the  trust  is  neither 
to  convert  nor  to  alter  the  devolution  of  properity,  but 

As  in  mort-     merely  to  raise  money.     Thus  in  Wright  v.  Eose}  A. 

gages.  being  seised  in  fee  of  a  freehold  estate,  borrowed  £300 

from  B.  the  defendant,  and  secured  the  repayment  of  it 
with  interest,  by  executing  a  mortgage  deed  of  the 
estate,  with  power  of  sale,  and  by  the  terms  of  the 
deed,-  it  was  provided  that  the  surplus  monies  to  arise 
from  the  sale,  in  case  the  same  should  take  place,  should 
be  paid  to  A.,  his  executors  or  administrators.  A.  died 
intestate,  and  without  ever  having  been  married.  All 
the  interest  due  on  the  mortgage  money  had  been  duly 
paid  by  him  up  to  the  time  of  his  death,  but  the  princi- 
pal remained  unpaid.  The  interest  that  accrued  due 
after  his  death  having  remained  unpaid,  B.  the  mort- 
gagee entered  into  possession,  and  afterwards  sold  the 
estate  under  the  power  of  sale,  for  a  sum  which  greatly 
exceeded  the  mortgage-money  and  interest.  The  ques- 
tion was  whether  the  surplus  of  the  purchase-monies 
were  real  or  personal  estate.  Sir  J.  Leach  held  that  it 
was  real  estate,  on  the  following  grounds — "If  the 
estate  had  been  sold  by  the  mortgagee  in  the  lifetime  of 
the  mortgagor,  then  the  surplus  monies  would  have 
been  personal-estate  of  the  mortgagor,  and  the  plaintiffs 
would  have  been  entitled.     But  the  estate  being  unsold 

1  2  Sim.  &  St.  323. 
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at  the  death  of  the  mortgager,  the  equity  of  redemptiou 
descended  to  his  heir,  and  he  is  now  entitled  to  the 
surplus  produce.1 

Closely  connected  in  appearance  with  the  class  of  Conversion 
cases  just  referred  to,  though  differing  from  them  in  ff^f",ri"^  "" 
important  essentials,  are  those  cases  where  the  conver-  option  to 
sion  depends  on  an  option  to  be  exercised  at  a  future 
time.  Thus,  in  Lawes  v.  Bennet^  A.  made  a  lease  to 
B.  for  seven  years,  and  on  the  lease  was  endorsed  an 
agreement  that  if  B.  should  within  a  limited  time  be 
minded  to  purchase  the  inheritance  of  the  premises  for 
£3000,  A.  would  convey  them  to  B.  for  that  sum.  B. 
assigned  to  C.  the  lease,  and  the  benefit  of  this  agree- 
ment. A.  died,  and  by  his  will  gave  all  his  real  estate 
generally  to  D.  and  all  his  "personal  estate  to  D.  and  E. 
Within  the  limited  time,  but  after  the  death  of  A.,  C. 
claimed  the  benefit  of  the  agreement  from  D.,  who 
accordingly  conveyed  the  premises  to  C.  for  £3000. 
Held,  that  the  sum  of  £3000,  when  paid,  was  part  of  the 
personal  estate,  and  that  E.  was  entitled  to  one  moiety 
of  it  as  such.  "It  is  very  clear,"  observed  the  Master 
of  the  Eolls,  "  that  if  a  man  seised  of  real  estate  con- 
tract to  sell  it,  and  die  before  the  contract  is  carried 
into  execution,  it  is  personal  property  of  him.  Then 
the  only  possible  difficulty  in  this  case  is,  that  it  is  left 
to  the  election  of  B.  whether  it  shall  be  real  or  personal. 

It  seems  to  me  to  make  no  distinction  at  all 

When  the  party  who  has  the  power  of  electing  has 
elected,  the  whole  is  to  be  referred  back  to  the  ori- 
ginal agreement,  and  the  only  difference  is,  that  the 
real  estate  is  converted  into  personal,  at  a  future  period."  Rents  until 
Until,  however,  in  such  a  case  the  option  to  purchase  is  "P*'°°  s°  *° 

'  '  .  owner  of  the 

exercised,  the  rents  and  profits  will  go  to  the  persons  realty. 


1  See  Bourne  v.  Bourne,  2  Hare  '  1  Cox.  167. 

35. 


146  CONVEESION. 

who  were  entitled  to  the  property  up  to  that  time,  as 
real  estate.^ 

Devise  of  A  curious  question  sometimes  arises  where  a  testator 

optionally  devises  lands  over  which  a  third  party  has  a  right  at 
purehaseable.  ]jjg  option  to  purchase,  whether,  when  such  option  is 
exercised,  the  purchase-money  is  to  be  bound  by  the 
same  limitations  as  the  real  estate  for  which  it  has  been 
substituted,  or  whether  it  is  to  follow  the  destination  of 
the  personal  property  of  the  testator. 

Speeifie  devise  Thus  in  the  case  of  Drant  r.  Vause,^  imder  a  lease 
Bubsequent  to  for  years,  the  lessees  had  an  option  to  purchase  the  fee- 
for  optional  simple  of  the  demised  lands.  After  the  date  of  the 
purchase.  lease,  the  owner  made  his  will,  whereby  he  devised  the 
lands,  specijically  describing  them,  to  Gr.  for  life,  with 
remainders  over.  After  the  testator's  death,  the  lessees 
elected  to  purchase  the  fee-simple  of  the  lands.  Held, 
on  the  special  terms  of  the  will  that  the  purchase-money 
did  not  fall  into  the  residue  of  the  personal  estate,  but 
was  subject  to  the  same  limitations  as  had  been  declared 
concerning  the  purchased  lands,  and  therefore,  that  Gr. 
took  a  life-interest  in  the  purchase-money.  3  It  must  be 
observed  that  in  the  above  case,  after  the  testator  had 
made  the  agreement,  he  speeifxxdly  and  in  express  terms 
devised  the  lands,  on  certain  limitations,  from  which  it 
might  be  inferred  that  he  intended,  at  all  events,  that 
the  land  or  its  value,  in  case  the  option  should  be  exer- 
cised, should  go  to  certain  persons.  It  will  be  seen 
therefore  on  principle,  that  in  a  similar  case  of  agi-ee- 
ment  first,  and  will  afterwards,  if  the  will  do  not  speci- 
fically refer  to  the  property  so  agreed  to  be  sold,  no  such 
intention  will  be  inferred,  and  when  the  option  is 
exercised,  the  purchase-money  will  fall  into  the  per- 

1  Tovmley  v.  Bedwell,  U  Ves.  =*  1  Y.  &  C.  C.  C.  680. 

591  ;   Ex  parte  Hardy,  30  Beav.  ^  Emuss  v.   Smith,  2  De  G.  & 

206.  Sm.  722. 
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sonalty.      This  point  was  decided  in   ColUngwood  v. 

In  the  case  of  Weeding  v.  Weeding,^  the  testator,  after  The  contract 
making  a  will  devising  a  specific  estate  and  bequeath-  ™rohase"aftcr 
ing  the  personal  residue  to  other  persons,  entered  into  a  a  specific  de- 
contract,  giving  an  option  of  purchase  over  part  of  that 
estate,  which  option  was  exercised  after  his  death.  Held, 
that  the  property  was  converted  from  the  date  of  the 
exercise  of  the  option,  and  went  to  the  residuary  lega- 
tees. V.-C.  Wood  made  the  following  observations, — 
"  The  testator  must  be  presumed  to  If  now  the  law. 
With  this  knowledge  he  makes  a  wiU  devising  real 
estate  in  one  way,  and  giving  his  personal  estate  upon 
different  trusts.  After  this,  he  makes  a  contract,  the 
effect  of  which  he  knows  will  be  to  give  a  third  person 
the  power  of  saying,  at  a  future  time,  whether  a  certain 
portion  of  what  was  then  his  real  estate,  shall  be  realty 
or  personalty.  Then  what  indication  have  you  in  the 
will  of  the  quality  which  the  testator  intended  this 
property  to  possess  ?     He  only  says ;  I  wish  A.  to  take 

what  is  land,  and  B.  to  take  what  is  money 

You  cannot  at  any  rate  assume  an  intention  that  the 
property,  in  any  event,  be  divided  in  the  particular 
proportions  as  to  value,  which  existed  at  the  date  of 
the  wiU."  The  learned  judge  then  proceeds,  and  in  a  few 
words  points  out  the  true  rule  of  distinction,  it  is  con-  Distinction. 
ceived,  which  governs  this  class  of  cases.  "  I  understand 
the  principle  on  which  the  cases  of  Drant  v.  Vause  and 
Emuss  V.  Smith  were  decided,  to  be  this:  when  you 
find  that  in  a  will  made  after  a  contract  giving  an 
option  of  purchase,  the  testator,  knowing  of  the  existence 
of  the  contract,  devises  the  specific  property  which  is 
the  subject  of  the  contract,  without  referring  in  any  way 
to  the  contract  he  has  entered  it  into,  there  it  is  con- 
sidered that  there  is  a  sufficient  indication  of  an  inten- 

1  5  W.  R.  484.  "  1  John  &  Hem.  424. 
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tion  to  pass  that  property,  to  give  to  the  devisee  all  the. 
"  interest,  whatever  it  may  be,  that  the  testator  had  in  it. 
This  was  the  nature  of  both  the  authorities  rehed  on ; 
for,  in  one  the  contract  was  before  the  will,  and  in  the 
other,  the  same  effect  was  produced  by  the  subsequent 
republication  of  the  will. 

"  But  the  case  is  very  different,  when,  after  having 
given  the  property  by  will,  the  testator  makes  a  sale  of 
it.  If  it  is  a  sale  out  and  out,  there  is  no  question  that 
the  devisee's  interest  is  taken  away.  Here  the  testator 
first  gives  the  Kentish  Town  estate  to  certain  devisees, 
and  his  personalty  to  other  persons.  After  that,  a  part 
of  the  estate  ceases  to  be  Kentish  Town  estate,  and 
becomes  personalty.  There  is  no  republication  of  the 
will  after  the  contract  by  which  this  change  would,  in 
a  certain  contingency,  be  brought  about.  The  intention 
is,  that  all  the  Kentish  Town  property  is  to  go  one  way, 
all  the  personalty  another.  The  testator  must  be  taken 
to  have  known  when  he  had  entered  into  the  contract 
that  what  would  ultimately  be  Kentish  Town  estate 
would  depend  on  the  option  of  the  lessee ;  and  the 
inference  is,  that  he  meant  his  property  to  go  accord- 
ing to  the  state  to  which  it  would  be  reduced  by  the 
exercise  of  that  option."i 


couvereion. 


The  effects  of       3.  As  to  the  effects  of  conversion. 

These  have  been  generally  stated  to  be,  to  make 
personal  estate  real,  and  real  estate  personal. 

(a.)  Money  directed  to  be  turned  into  land,  descends 
to  the  heir,2  and  land  directed  to  be  converted  into 
money,  goes  to  the  personal  representatives.^ 

(&.)  Money  belonging  to  a  married  woman  directed  to 

1  OooU  -v.  Teague,  7  W.  E.  84;      in  Cb.  643. 
Woods  V.  Hyde,  10  W.  E.  339.  »  Ashby  v.  Palmer,  1  Mer.  296. 

^  Scudamore  y.  Scudamore,Prec.       Elliott  v.  Fisher,  12  Sim.  605. 
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be  converted  into  land  is  liable  to  the  husband's  courtesj'T 
though  under  the  same  circumstances  it  was  held  in 
deference  rather  to  the  custom  of  conveyancers  than  to 
principle,  that  the  widow  was  not  entitled  to  her  dower 
out  of  the  money  of  her  husband  directed  to  be  laid  out 
in  land.i  This  anomaly  has  been  swept  away  by  the 
Dower  Act.  2 

(c.)  Again,  before  the  Wills  Act,^  an  infant,  under 
the  age  of  21,  might  make  a  will  of  personal  estate ;  but 
he  could  not,  during  minority,  dispose  of  personalty  to 
be  laid  out  in  land.* 

4.  The  results  of  a  total  or  partial  failure  of  the  pur-  i.  Results  of 
poses  for  which  conversion  is  directed.  faUure"^  "^^^  '* 

As  to  total  failure.  The  universal  rule  may  be  thus  Total  failure, 
stated — that  where  a  conversion  is  directed  or  contracted, 
whether  by  vnll  or  hy  settlement,  or  other  instrument 
inter  vivos,  ivhether  of  money  into  land,  or  of  land  into 
money,  if  the  objects  and  purposes  for  which  that  con- 
version have  totally  failed  before  the  instrument  direct- 
ing the  conversion  comes  into  operation,  no  conversion 
will  take  place,  but  the  property  so  directed  or  contracted  Results  un- 
to be  converted,  wiU.  remain  in  its  original  state,  or  ''°^''" 
rather,  wiU  result  to  the  testator  or  settlor  with  its 
original  form  unchanged.  In  the  words  of  Wood,  V.-C. , 
in  the  case  of  Clarke  v.  Franklin,^  "  So  here,  if  at  the 
moment  when  the  grantor  put  his  hand  to  this  deed, 
the  piurpose  for  which  conversion  was  directed  had 
failed,  for  instance,  if  he  had  given  all  the  proceeds 
instead  of  a  part  to  charitable  purposes,  so  that  the 
property  would  have  been  at  home  in  his  lifetime,  the 

1  Sweetapple  v.  Bindon,  2  Vern.  ^  Earlom    v.   Saunders,    Amb. 
536.  241. 

2  3  &  4  Wm.  IV.  c.  105,  s.  2,  =  4  K.  &  J.  257. 

3  1  Vict.  c.  26. 
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court  would  have  regarded  it  as  if  no  conversion  had 
been  directed,  and  the  property  would  have  resulted  to 
the  grantor  as  real  estate,  i 

Partial  failure.  With  regard  to  partial  failure  of  the  purposes  for 
which  conversion  is  directed,  it  will  be  necessary  to  deal 
seriatim  with  the  cases,  regard  being  had  to  the  nature 
of  the  instrument  by  which  such  conversion  is  directed. 


I.  Under  wills.     I.  Cases  Under  wills  : — 
(a.)  Of  land  into  money. 
(6.)  Of  money  into  land. 


II.  Under  in- 
struments 
inter  vivos. 


II.   Cases  under  settlements  or  other  instruments 
inter  vivos : — 

(a.)  Of  land  into  money. 
(&.)  Of  money  into  land. 


Three  quea- 

tiODS. 


With  reference  to  each  of  these  four  cases,  three 
questions  will  arise — 

1st.  To  what  extent  is  the  trust  for  conversion  still 
in  force  ? 

2dly.  Who  is  to  benefit  by  the  lapse  or  failure,  the 
heir,  or  the  personal  representative  of  the  testator  or 
settlor? 

3dly.  In  what  character  will  the  benefit  accruing  to 
the  testator  or  settlor's  real  or  personal  representative 
be  taken  by  such  real  or  personal  representative. 


I.  Under  wills. 

Land  into 
money. 

Ackroyd  v. 
Smithson. 


I.  Cases  under  will^. 
(a.)  Of  land  into  money. 

In  Ackroyd  Y.  Smithson,^  a  testator  gave  several  lega- 
cies, and  ordered  his  real  and  personal  estate  to  be  sold, 
his  debts  and  legacies  to  be  paid  out  of  the  proceeds  arising 


'  Ripley  v.  Waterworth,  7  Ves. 
435 ;    Smith  v.   Claxton,  4   Mad. 


492. 


'  J  Bro.  C.  C.  503.   1  L.  C.  785. 
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out  of  the  sale,  and  the  residue  thereof  he  gave  to  certain 
legatees  of  a  previous  part  of  his  will  in  the  proportion 
of  the  legacies  he  had  already  given  them.  Two  of  the 
residuary  legatees  died  during  the  testator's  lifetime; 
their  shares  consequently  lapsed.  The  next  of  kin 
claimed  the  lapsed  shares  as  part  of  the  personalty ;  and 
so  far  as  they  were  constituted  by  personal  estate,  they 
were  decreed  to  go  to  the  next  of  kin  of  the  testator ;  and 
so  far  as  they  were  constituted  of  real  estate,  to  his  heir- 
at-law.  It  would  perhaps  be  impossible  to  find  a  clearer 
exposition  of  the  principles  governing  this  class  of  cases 
than  in  the  celebrated  argument  of  Mr  Scott,  after- 
wards Lord  Eldon.  "  That  the  heir-at-law  is  entitled 
to  every  interest  in  land  not  disposed  of  by  his  ancestor, 
is  so  much  of  a  truism  that  it  calls  for  no  reasoning  to 
support  it.  It  is  not  necessary  for  the  heir-at-law  to 
deny  that  the  intention  of  the  testator  has  designed  him 
nothing ;  his  intention  has  been  certainly  equally  un- 
propitious  to  the  next  of  kin ;  but  it  is  not  enough  that  There  must  be 
the  testator  did  not  intend  that  his  heir  should  take,  he  ex^oMTthe*" 
must  make  a  disposition  in  favour  of  another  ;  if  he  has  heir, 
not  actually  disposed  of  all  his  real  estate,  if  he  has  not 
made  a  universal  heir,  the  law  will  give  such  part  of 
his  real  estate  as  he  has  not  actually  and  eventually 
disposed  of,  even  against  his  intention,  and  d  fortiori 
in  a  case  where  he  has  expressed  no  intention,  to  the 

fweres  natus As  to  the  question  of  fact,  whether 

he  meant  that  in  some  event  only,  or  that,  in  all  events, 
the  produce  of  his  real  estate  should  be  considered  as 
personalty,  we  admit  that  in  favour  of  his  residuary 
legatees  he  meant  to  convert  the  whole  into  personalty, 
in  case  all  his  residuary  legatees  should  eventually  take 
the  whole ;  but  we  contend  that  he  has  intimated  no 
intention  as  to  that  part  of  the  produce,  as  to  which 
his  disposition,  in  the  event  which  has  happened,  has 
failed  of  effect.  He  converts  it  out  and  out,  indeed, 
if  you  speak  of  his  intention  as  to  the  qualities  of  the 
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property  whicli  his  legatees  were  to  take ;  but  as  to 
such  part  of  the  property  as,  in  the  event,  they  have  not 
Undisposed-of  taken,  he  has  not  determined  upon  its  nature ;  he  never 
suhto'the*      meant  to  determine  upon  its  nature,  as  between  his 
heir.  heir-at-law  and  his  personal  representative  or  next  of 

kin,  because  he  appears  not  to  have  adverted  to  the 
possibility  of  any  events  taking  place  which  would  give 
the  one  or  the  other  an  interest  in  his  property,  and  he 
designed  no  part  of  his  property  for  either.  In  the 
event,  the  one  or  the  other  must  take  some  part  of 
it;  but  to  say  he  has  made  it  all  personal  property, 
and  that,  therefore,  the  law  must  give  it  to  the  next  of 
kin,  is  to  apply  an  argument  deduced  from  what  was 
the  testator's  intention  in  case  events  had  taken  place 
which  had  not  occurred,  for  the  sake  of  proving  a  simi- 
lar intention,  if  circumstances  happened  directly  con- 
trary to  those  with  relation  to  which  only  the  testator 
framed  his  intention.  To  argue  from  what  the  testator 
intended  with  respect  to  residuary  legatees,  by  way  of 
proving  that  he  intended  the  same  in  form  of  his  next 
of  kin,  is  to  reason  from  a  case  in  which  intention  is 
expressed  to  prove  a  like  intention  in  a  case  which 
supposes  the  absence  of  intention." 

Ill  what  char-  From  this  case  the  questions,  as  to  what  extent  the 
to  be  sold  re-  Conversion  is  still  in  force,  and  who  benefits  by  the 
suits  to  the  lapse,  will  find  a  complete  answer ;  but  the  further 
question  still  remains,  whether  the  land  directed  to  be 
sold  results  to  the  heir  as  real  or  personal  property,  a 
question  that  sometimes  arises  between  the  real  and 
personal  representatives  of  such  heir.  The  doctrine  on 
this  subject  is  clearly  laid  down  in  the  case  of  Smith  v. 
Glaxton}  a  case  illustrative  of  the  principles  governing 
equity  with  reference  to  cases  both  of  total  as  well  as 
partial  failure.  "  A  devisor  may  give  to  his  devisee  either 
land,  or  the  price  of  land,  at  his  pleasure,  and  the  devisee 

1  4  Mad.  492. 
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must  receive  it  in  the  quality  in  which  it  is  given,  and 
cannot  intercept  the  purpose  of  the  devisor.  If  it  be 
the  purpose  of  the  testator  to  give  lands  to  the  devisee, 
the  land  will  descend  to  his  heir ;  if  it  be  the  purpose 
of  the  devisor  to  give  the  price  of  land  to  the  devisee, 
it  will,  like  other  money,  be  part  of  his  personal  estate. 
Under  every  will  when  the  question  is  whether  the 
devisee  or  the  heir,  failing  the  devisee,  takes  an  interest 
in  the  land,  as  land  or  money,  the  true  inquiry  is, 
whether  the  devisor  has  expressed  a  purpose  that  in 
the  events  which  have  happened  the  land  shall  be  con- 
verted into  money.  Where  a  devisor  directs  his  land  AVhere  sale  is 
to  be  sold,  and  the  produce  divided  between  A.  and  B.,  necessary. 
the  obvious  purpose  of  the  testator  is  that  there  shall 
be  a  sale  for  the  convenience  of  division,  and  A.  and  B. 
take  their  several  interests  as  money  and  not  land.  So 
if  A.  dies  in  the  lifetime  of  the  devisor,  and  the  heir 
stands  in  his  place,  the  purpose  of  the  devisor  that  there 
shall  be  a  sale  for  the  convenience  of  division  still  it  results  as 
applies ;  and  the  heir  will  take  the  share  of  A.,  as  A.  ™°;°«y  *°  *''^ 
would  have  taken  it,  as  money  and  not  land.  But 
suppose  A.  and  B.  both  to  die  in  the  lifetime  of  the 
devisor,  and  the  whole  interest  in  land  descends  to  the 
heir,  the  question  would  then  be,  whether  the  devisor 
can  be  considered  as  having  expressed  any  purpose  of 
sale  applicable  to  that  event,  so  as  to  give  the  interest 
of  the  heir  the  quality  of  money.  The  obvious  purpose 
of  the  devisor  being  that  there  should  be  a  sale  for  the 
convenience  of  division  between  his  devisees,  that  piu-- 
pose  could  have  no  application  to  a  case  in  which  the 
devisees  wholly  failed,  and  the  heir  would  therefore 
take  the  whole  interest  as  land."  From  the  course  of 
this  argument,  and  from  the  current  of  authorities,  the 
rule  would  briefly  seem  to  be  this,  that  where  it  is 
necessary  to  sell  the  land  for  the  purposes  of  the  trust, 
and  there  is  only  a  partial  disposition  of  the  produce  of 
the  sale,  here  the  surplus  belongs  to  the  heir  as  money 
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and  not  as  land,  and  will  therefore  go  to  his  personal 
representative,  even  though  the  land  may  not  have  been 
sold  duriag  his  lifetime,  i 

Money  into  (6)  Money  directed  to  he  laid  out  in  land. 

The  principle  on  which  Ackroyd  v.  Smiihson  was 
decided  applies  also  to  the  converse  case  of  money 
directed  to  be  laid  out  in  the  purchase  of  real  estate, 

UndiBposed-of  deviscd  to  uscs  wMch  partially  fail,  as  well  as  those 

to°peTeonal  re-  ^^'^^  ^^^^^  ^^^^  *^  *^^®  ^^^^^  ''   * °^  *^®  UndispOSed-of 

presentatives.  interest  in  the  money,  or  the  estate  if  purchased  with  the 
money,  will  result  for  the  benefit  of  the  next  of  kin  of 
the  testator  as  personalty,  and  will  not  go  to  the  heir- 
at-law.  ^  The  earlier  cases  seem  to  lay  down  a  contrary 
doctrine.  But  Lord  Cottenham,  while  Master  of  the 
KoUs,  in  the  case  of  Cogan  v.  Stephens,^  after  examining 
all  the  conflicting  authorities  upon  this  subject,  put  an 
end  to  the  anomaly  supposed  to  exist  in  the  law  of 
conversion,  by  deciding  in  favour  of  the  claims  of  next 
of  kin.  In  Cogan  v.  Stephens,  the  testator  ordered  that 
£30,000  should  be  laid  out  immediately  by  his  exe- 
cutors in  the  purchase  of  an  estate  or  estates  ia  the 
county  of  Devon  or  Cornwall,  the  income  of  which 
should  belong  to  his  widow  during  her  life,  and  after 
her  decease  to  certain  persons  (all  of  whom  died  during 
the  life  of  his  widow,  without  issue)  in  tail,  with  re- 
mainder to  a  charity.  The  money  was  not  laid  out, 
and  the  gift  to  the  charity  being  void  under  the  statute 
of  mortmain,  it  was  held  that  the  next  of  kin  and  not 
the  heir-at-law  of  the  testator  was  entitled  to  the  fund. 
"  If  a  testator,"  said  his  lordship,  "  devises  land  for  pur- 
poses altogether  illegal,  or  which  altogether  fail,  the 
heir-at-law  takes  it  as  undisposed  of.   If  a  testator  gives 

■   Wright  v.    Wright,   16   Ves.  "  Reynolds  v.  Godlee,   Jolinson 

188;  Jessoppv.  Watson,  1  My.  &  536,  582. 

K.  665;   Wall  r.  Colshmd,  2  De  G.  M  Beav.  482,  n. 
&  Jo.  683. 
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personal  property  for  purposes  altogether  illegal,  or 
which  altogether  fail,  the  next  of  kin  takes  it,  as  in  the 
case  of  an  intestacy,  as  undisposed  of.     If  a  testator 
devises  land  for  purposes  which  are  in  part  illegal,  or 
which  partially  fail,  or  which  require  part  only  of  the 
lands  devised,  the  heir  takes  so  much  of  the  land  as  is 
undisposed  of,  and  which  was  destined  for  the  purpose 
which  by  law  cannot,  or  in  fact  does  not,  take  effect, 
and  so  much  as  is  not  required  for  the  purposes  of  the 
will,  and  this  whether  the  land  be  actually  sold  or  not. 
But  here,  it  is  said,  the  analogy  between  the  cases  of 
land  and  money  ceases,  and  that  if  a  testator  directs 
money  to  be  laid  out  in  the  purchase  of  land  for  pur- 
poses which  are  partly  illegal  or  which  partially  fail, 
the  next  of  kin  has  no  such  interest  in  the  money  as 
cannot  be  applied  to  the  purposes  of  the  will ;  but  if 
there  are  purposes  legal  and  feasible  which  require  the 
investments,  the  next  of  kin  are  excluded.     And  why 
are  they  to  be  so  excluded  ?  ....   In  deciding  in  The  principle 
favour  of  the  next  of  kin,  I  am  following  the  principle  °smithImA^' 
of  Ackroyd  v.  Smithson,  and  maintaining   that   uni-  plied  to  cases 
formity  of  decision  as  to  the  conversion  of  land  into  be  converted 
money,  and  of  money  into  land,  which  was  supposed  to  ™*°  ^''°^- 
exist  before  that  time." 

So  far  the  analogy  between  cases  of  conversion  of 
land  into  money,  and  of  money  into  land  is  complete. 
Here,  however,  the  analogy  ceases.  As  to  the  question 
— in  what  character  the  undisposed  of  personalty  to  be 
converted  comes  into  the  hands  of  the  personal  repre- 
sentative of  the  testator,  whether  in  analogy  to  the  de- 
cision in  Smith  v.  Claxton,  he  will  take  it  as  realty,  or 
whether  he  will  take  it  in  its  original  character  of  per- 
sonaltv   the  case  of  Beynolds  v.  Godlee,^  has  decided  But  it  results 

.      ,       ,  .  .1     .  ij.      T       i    ,  to  the  personal 

that  the  latter  is  the  true  view — that  personalty  directed  representative 
by  will  to  be  laid  out  in  land  to  be  held  in  trusts,  which  ^^  personalty, 

'  1  Johnson  536,  583. 
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Because  it 
first  goes  to 
the  executors 
a^  personalty. 


do  not  exhaust  the  absolute  interest,  devolves,  after  the 
expiration  of  the  specified  trusts,  upon  the  executors  of 
the  testator,  as  personalty  for  the  next  of  kin.  "  It  is 
urged,"  said  Wood,  y.-C,  "  that  the  analogy  of  JFng'Ai 
V.  Wright,  and  Smith  v.  Glaxton,  must  be  applied  com- 
pletely, so  as  to  make  this  real  estate  in  the  hands  of 
the  next  of  kin.  But  there  is  a  great  difference  between 
realty  and  personalty  in  this  respect.  It  is  not  the 
next  of  kin  at  all,  but  the  executors  on  whom  personal 
property  devolves,  until  the  purposes  of  the  will  are 

satisfied The  executor  is  in  general  the  only 

person  who  can  stand  here  to  claim  the  personal  estate, 
and  whatever  he  gets  in  qua  executor,  he  must  hold  as 
personalty." 


Blending  of 
real  and  per- 
sonal estate. 


Heir-at-law 
not  excluded 
unless  by  a 
devise  over. 


It  was  decided  in  Jessopp  v.  Watson,'^  that  the  blend- 
ing of  the  proceeds  of  the  real  with  the  personal  estate, 
for  an  express  purpose  which  fails,  will  not  operate  to 
convert  the  real  into  personal  estate  for  a  purpose  not 
expressed  ;  viz.,  to  give  it  to  the  next  of  kin.  This  rule 
received  a  strong  application  in  Fitch  v.  Weber?  There 
the  testatrix  devised  and  bequeathed  her  real  and  per- 
sonal estate  in  trust,  as  to  the  real  estate  for  sale,  as 
soon  after  her  decease  as  could  be,  and  declared  that 
the  trustees  should  stand  possessed  of  the  proceeds  of 
the  sale,  as  a  fund  of  personal,  and  not  of  real  estate, 
for  which  purpose  such  proceeds  or  any  part  thereof 
should  not  in  any  case  lapse  or  result  for  the  benefit  of 
the  heir-at-law  ;  and  after  giving  legacies,  the  testatrix 
directed  her  trustees  to  pay  and  apply  the  residue  of 
her  estate  and  effects,  as  she  should  by  any  codicil  to 
her  will  direct  or  appoint.  The  testatrix  made  no 
codicil.  It  was  held  that  the  heir-at-law  was  entitled 
to  the  proceeds  of  the  real  estate  undisposed  of — that  the 
mere  intention  to  exclude  the  heir  was  of  no  avail,  unless 
there  was  a  gift  over  on  failure  of  the  purposes,  to  some 

1  1  My.  &  K.  667.  "  6  Hare  145. 
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one  else — that  the  purpose  for  which  the  testatrix  said 
she  excluded  the  heir  was  simply  that  the  realty  might 
be  made  a  fund  of  personalty,  which  purpose  would  not 
^er  se  be  sufficient  to  disinherit  the  heir  except  for  the 
purpose  of  the  will. 

The  several  cases  on  the  subject  seem  to  depend  on  Conversion  for 
this  question,  "  whether  the  testator  meant  to  give  the  ^"jj'^or^out 
produce  of  the  real  estate  the  quality  of  personalty  to  ™<i  °^^- 
all  intents,  or  only  so  far  as  respected  the  particular 
purposes  of  the  will ;  for  unless  the  testator  has  suffi- 
ciently declared  his  intention  not  only  that  the  realty 
shall  be  converted  into  personalty  for  the  purposes  of 
the  will,  but  further,  that  the  produce  of  the  real  estate 
shall  be  taken  as  personalty,  whether  such  purposes 
take  effect  or  not,  so  much  of  the  real  estate  or  produce 
thereof  as  is  not  effectually  disposed  of  by  the  will  at 
the  time  of  the  testator's  death,  (whether  from  the  silence 
or  inefficiency  of  the  will  itself,  or  from  subsequent 
lapse)  win  result  to  the  heir.  But  every  conversion, 
however  absolute  in  its  terms,  will  be  deemed  a  conver- 
sion for  the  purposes  of  the  will  only,  unless  the  testator 
distinctly  indicates  an  intention  that  it  is,  on  the  failure 
of  those  purposes,  to  prevail  as  between  the  persons  on 
whom  the  law  casts  the  real  and  personal  property  of  an 
intestate,  namely,  the  heir  and  next  of  kin."  ^ 

II.  Cases  under  settlements  or  other  instruments  inter  n.  Cases 

under  settle- 
VIVOS.  ment. 

(a.)  Of  land  into  money. 
(6.)  Of  money  into  land. 

In  both  these  cases,  the  same  general  rule  is  appli- 

1  Mr    Cox's   note   to    Cruse  v.  Taylor  v.  Taylor,  3  De  G.  M.  & 

Barley,  3  P.  Wms.  22;  1  Jarman  G.  190;  Robinson  v.  Governors  of 

on  Wills,  530,  2d  ed. ;    Amphktt  London  Hospital,    10   Hare    19; 

V.  Parlc'e,  2   Russ.  &   My.   221 ;  Barrs  v.  Pewkes,  13  W.  R.  987. 
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cable.     When,  by  an  instrument  inter  vivos,  realty  is 

directed  to  be  converted  into  personalty,!  or  personalty 

into  realty ,2  for  certain  specified  purposes  or  objects,  and 

Property  re-     a  part  of  those  purposes  or  objects  faU,  the  property  to 

in  converted    t^at  extent  results  to  the  settlor,  not  in  its  original 

form.  form,  but  in  the  form  into  which  he  has  directed  it  to 

be  converted. 


Distinction 
between  par- 
tial failure 
under  a  will 
and  under  a 
settlement. 


It  will  be  seen,  therefore,  that  there  is  a  material 
distinction  as  to  the  application  of  the  doctrine  of  re- 
sulting trusts  between  those  cases  where  conversion 
partially  fails,  when  it  is  directed  by  will,  and  when  it 
is  directed  by  deed.  In  the  case  of  conversion  directed 
by  will,  if  there  has  been  any  partial  failure  of  the 
purposes  for  which  the  conversion  has  been  directed, 
to  that  extent  it  will  result  to  the  testator's  representa- 
tives, real  or  personal,  who  would  have  been  entitled  to 
take  it,  had  no  conversion  been  directed. 


The  reason  of  this  distinction,  as  has  already  been 
pointed  out,  is,  that  whereas  a  will  comes  into  operation 
from  the  death  of  the  testator,  a  deed  takes  eJBfect  in 
the  settlors  lifetime,  from  the  moment  of  its  delivery.  A 
simple  illustration  will  suffice  to  set  the  rules  on  this 
subject  in  the  clearest  light.  Suppose  a  conveyance  of 
real  estate  by  deed  upon  trust  to  pay  the  rents  and 
profits  to  the  settlor  during  his  life,  and  after  his  death 
to  sell  the  same  and  divide  the  proceeds  between  A. 
and  B.  equally,  if  then  living.  Suppose  A.  dies  before 
the  time  when  his  share  becomes  due,  i.e.,  before  the 
settlor's  death.  As  to  his  moiety  there  is  a  failure.  Who 
takes  it  ?  Clearly  the  settlor,  who  is  still  alive,  and  to 
whom  it  must  therefore  result;  but  in  what  form? 
Here  steps  in  the  principle,  that  a  deed  for  the  purposes 


'  Clarke'v.  FranMin,  4  K.  &  J. 
263. 

°  See  Pulteney  y.  Darlington,  1 


Bro.    Ch.    Ca.   223  ;   Lechmere 
Lechmere,  Ca.  temp.  Talb.  80. 
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of  conversion  operates  from  the  moment  of  its  delivery, 
even  though  the  settlor  has  directed  the  sale  to  take 
place  after  his  death.  The  deed,  therefore,  has  con- 
verted the  realty  in  the  lifetime  of  the  author  of  the 
deed.  "  Whatever  be  the  time  at  which  that  conver- 
sion is  directed  to  take  place,  whether  in  the  grantor's 
lifetime  or  after  his  death,  the  grantor,  by  executing  a 
deed  of  this  description,  says,  in  effect,  '  From  the  time 
I  put  my  hand  to  this  deed,  I  limit  so  much  of  this 
property  to  myself  as  personal  property.' "  l  The  pro- 
perty results  into  the  hands  of  the  settlor,  not  as  realty, 
but  in  that  form  into  which  he  has  directed  it  to  be 
converted,  i.e.,  personalty.2 

1  aarlce  v.  FranMin,   4  K.  &  "  Ibid. 

J.  263. 
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CHAPTER  X. 

RECONVERSION. 

Reconversion.  Eeconversion  may  be  defined  as  that  notional  or 
imaginary  process  by  which  a  prior  constructive  con- 
version is  annulled  and  taken  away,  and  the  converted 
property  restored  in  contemplation  of  a  court  of  equity 
to  its  original  actual  quality.  Thus  real  estate  is  de- 
vised on  trust  to  sell  and  pay  the  proceeds  to  A. ;  by 
virtue  of  the  direction,  A.  becomes  absolutely  entitled 
from  the  moment  of  the  testator's  death  to  the  property 
as  personalty,  whether  an  actual  sale  has  taken  place  or 
not.  But  A.  has  a  right  to  elect  in  what  form  he  will 
take  the  property.  He  has  a  right  to  tell  the  trustees, 
"  I  prefer  the  land  instead  of  the  purchase-money  of  the 
land."  And  according  to  his  election  the  property  will 
vest  in  him,  as  land  or  money. 

The  cases  on  this  subject  range  themselves  under 
two  heads ; — reconversion  may  take  place 

I.  By  act  of  parties. 

II.  By  operation  of  law. 

I.  By  aob  of         I.  Ecconversion  by  act  of  parties. 

parties. 

(A.)  Who  may  and  who  may  not  elect,  so  as  to  re- 
convert. 


By  absolute  1.  It  is  clcar  that  an  absolute  owner  of  property 
directed  to  be  converted,  where  that  property  is  out- 
standing, and  the  owner  has  not  reduced  it  into  posses- 


owner. 
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sion,  may  elect  to  take  that  property  in  whatever  form 
he  choses.  For  since  "equity,  like  nature,  will  do 
nothing  in  vain,"  if  the  person  in  whose  favour  the 
conversion  is  directed  elects  to  have  the  property  in  its 
unconverted  state,  it  will  be  vain  for  equity  to  compel 
the  doing  of  that  which  may  be  undone  the  next  mo- 
ment. But  as  the  presumption  is,  that  what  ought  to 
be  done  will  be  done — that  conversion  will  take  place, 
the  onus  of  proof  wUl  be  on  those  who  allege  that  the 
owner  has  reconverted  the  property.! 

2.  So  far  the  law  is  clear  when  the  person  entitled  2.  By  owner  of 
either  to  the  money  to  be  laid  out  in  land,  or  to  the  land  share. 
to  be  sold  for  money,  is  the  absolute  owner  in  possession. 
But  what  is  the  principle  when  he  is  entitled,  not  to  the 
whole  subject-matter,  but  only  to  an  undivided  share  ? 

(a.)  Of  money  into  land.  In  Seeley.v.  Jago,^  A.  de-  Of  money  to 
vised  £1000  to  be  laid  out  in  the  purchase  of  lands'in  fee  land"™^ 
for  the  benefit  of  A.,  B.,  and  C,  equally  to  he  divided. 
A.  dies  leaving  an  infant  heir,  and  B.  and C,  together  with 
the  infant  heir,  bring  a  biU  for  the  £1000.  The  Lord 
Chancellor  said,  "  The  money  being  directed  to  be  laid 
out  in  land  for  A.,  B.,  and  0.  equally,  which  makes 
them  tenants  in  common,  and  B.  and  C.  electing  to 
have  their  two-thirds  in  money,  let  it  be  paid  to  them, 
for  it  is  vain  to  lay  out  this  money  in  land  for  B.  and 
C,  when  the  next  moment  they  may  turn  it  into  money, 
and  equity,  hke  nature,  will  do  nothing  in  vain." 

(6.)  Land  to  be  turned  into  money.     In  HoUoway  Oiia.n&io'be 
V.  Radcliffe?  A.  B.  was  entitled  to  two-thirds  of  an  ^^;^'^*'<^ '"*" 
estate  directed  to  be  converted  into  personalty.     Held 
that  it  had  not  been  reconverted  into  realty  by  acts  of 

1  Sisson  V.  Giles,  11  W.  R.  971  ;  MP.  Wma.  389. 

Benson  v.  Benson,  1  P.  Wms.  130.  '  23  Beav.  63. 
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A.  B.,  done  independently  of  the  person  entitled  to  the 
remaining  one-third.  Here  the  principle  is  clear.  The 
sale  of  an  undivided  share  would  obviously  be  less 
marketable,  and  produce  a  far  less  sum  than  would  be 
receivable  in  respect  of  that  share  of  the  proceeds  of 
sale  of  the  entirety ;  and  therefore  neither  has  a  right 
to  compel  the  other  to  forego  a  sale  of  the  whole  pro- 
perty. 


3.  By  remain- 
der-man. 


3.  A  remaiader-man  cannot  elect  so  as  to  affect  the 
interests  of  the  owners  of  prior  estates.  Take,  for  in- 
stance, the  simple  case  of  a  settlement  of  money  to  be 
laid  out  in  land  upon  a  tenant  for  life,  remainder  in 
fee.  There  is  no  principle,  whether  in  law  or  equity, 
by  which  the  remainder-man  in  fee  can,  as  against  the 
tenant  for  life,  elect  to  take  the  property  as  money. 
The  tenant  for  life  can  insist  on  his  rights  under  the 
settlement,  and  can  compel  the  trustees  of  the  settle- 
ment to  lay  out  the  money  as  directed  by  the  settle- 
ment. But  although,  as  against  the  tenant  for  life,  the 
remainder-man  has  no  right  to  say  that  the  money  to  be 
laid  out  in  land  shall  again  become  money — shall  be 
reconverted,  of  course,  there  is  nothing  to  prevent  a 
remainder-man  declaring,  as  between  his  real  and  per- 
sonal representatives,  who  claim  as  volunteers  under 
him,  that  a  particular  reversionary  interest  to  which 
he  is  entitled,  shall  be  money  or  land.l 


4.  By  Infants.       4.  An  infant  cannot  ordinarily  elect.2 

5.  By  lunatics.      5.  A  lunatic  Cannot  elect.  ^ 


1  2Sp.271;  Crabtreev.  Bramble, 

3  Atk.  686 ;  Stead  v.  Newdegate, 
2  Mer.  531  ;  Triquet  v.  Thornton, 
13  Ves.  345  ;  Gillies  v.  Longlands, 

4  De  G.  &  Sm.  372,  379  ;  Cookson 
V.  Coohson,  12  CI.  &  F.  146. 


=  SeeUy  v.  Jago,  1  P.  W.  389 
Carr  v.  Ellison,  2  Bro.  C.  C.  56 
Dyer  v.    Dyer,    13   W.    R.    732 
Robinson  v.    Robinson,    19   Beav. 
494. 

"  Ashby  V.  Palmer,  1  Mer.  296. 
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6.  The  rules  as  to  the  capability  of  married  women  6.  By  married 
to  elect  demand  a  particular  consideration.  women. 

(a.)  As  to  money  to  be  converted  into  land.  Money  into 

land. 

A  feme  covert  cannot  elect  by  a  contract  or  ordinary 
deed.i  But  although,  as  observed  by  Lord  Hardwicke  in 
Oldliam  V.  Hughes,'^  "  a  feme  covert  cannot  alter  the 
nature  of  money  to  be  laid  out  in  land,  barely  by  a 
contract  or  deed,  for  to  alter  the  property  of  it,  or  course 
of  descent,  this  money  must  be  invested  in  land,  (and 
sometimes  sham  purchases  have  been  made  for  that 
purpose,)  and  she  may  then  levy  a  fine  of  the  land  and 
give  it  to  her  husband,  or  anybody  else ;  there  is  a  way 
also  of  doing  this  without  laying  the  money  out  in  land, 
and  that  is  by  coming  into  this  court,  whereby  the  wife 
may  consent  to  take  this  money  as  personal  estate ; 
and  upon  her  being  present  in  court,  and  being  ex- 
amined (as  a  feme  covert  on  a  fine  is)  as  to  such  con- 
sent, it  binds  this  money  articled  to  be  laid  out  in  land 
as  much  as  a  fine  at  law  would  the  land,  and  she  may 
dispose  of  it  to  the  husband,  or  anybody  else ;  and  the 
reason  of  it  is  that  at  law  money  so  articled  to  be  laid 
out  in  land  is  considered  barely  as  money  till  an  actual 
investiture,  and  the  equity  of  this  court  alone  views  it 
in  the  light  of  a  real  estate ;  and,  therefore,  this  court 
can  act  upon  its  own  creature,  and  do  what  a  fine  at 
common  law  can  upon  land,  and  if  the  wife  has  craved 
aid  of  this  court,  in  the  manner  I  have  mentioned,  she 
might  have  changed  the  nature  of  this  money  which  is 
realised ;  but  she  cannot  do  it  by  deed." 

The  necessity  of  making  these  sham  purchases  caused 
much  inconvenience,  which  was   attempted  to  be  re- 
medied by  several  statutes.    Finally,  by  3  &  4  Will.  IV.,  3  &  i  win.  iv. 
c.  74,  s.  77,  a  married  woman  was  permitted  by  deed  "'  '^^'  °'  "■ 

1  Franh  v.  FranTe,  3  My.  &  Cr.  171.  =  2  Atk.  453. 
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Laud  into 
money. 


executed  in  compliance  with  its  provisions  to  make  her 
election  to  take  or  dispose  of  money  to  be  laid  out  in 
land.i 

(6.)  Land  to  be  converted  into  money. 

Here  the  husband  and  wife  might,  before  the  stat. 
3  &  4  Will.  IV.,  c.  74,  so  long  as  the  land  remained 
unsold,  by  levying  a  fine,  bar  all  the  wife's  estates  and 
interest  in  the  money  to  arise  from  the  sale  of  the  land.2 
Such  was  the  state  of  the  old  law ;  and  under  the  act 
for  the  abolition  of  fines  and  recoveries,  the  result  is  the 
same.  That  act  in  substance  says,^  that  a  married  wo- 
man may,  with  her  husband's  concurrence,  by  deed 
acknowledged  under  the  act,  dispose  of  lands,  or  of 
money  subjected  to  be  invested  in  lands,  and  also,  of 
"  any  interest  in  land,  either  at  law  or  equity,  or  any 
charge,  lien,  or  encumbrance  in,  or  upon,  or  affecting 
land,  either  at  law  or  in  equity."  In  Briggs  v.  Olmm- 
herlain,^  it  was  decided  that  where  the  personal  estate 
consists  of  monies  to  arise  from  the  sale  of  lands,  she 
might  bind  her  interest  by  a  deed  acknowledged,  the 
subject-matter  of  disposition,  being  then  an  interest  in 
land,  and  falling  therefore  within  the  words  of  the 
statute.  5 


How  election       (B.)  Mode  in  which  election  to  take  the  property  in 
is  shown.         jj^g  actual  state  may  be  made. 


Express  direc- 
tion. 


Of  course  it  is  clear  that  an  express  declaration  of 
intention  on  the  part  of  the  absolute  owner  of  property 
that  it  shall  be  deemed  real  or  personal  estate  is  per  se 
sufficient  to  bind  those  claiming  under  him,  without  any 
reference  to  the  actual  state, or  condition  of  the  property 


■■  Forbes  v.  Adams,  9  Situ.  462. 
=  Co.   Litt.  121  a.  n.;  Mai/  v. 
Hoper,  i  Sim.  360. 


3  Sec.  77. 

*  11  Hare  69. 

«  Tu£r  V.  Turner,  20  Beav.  560. 
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at  the  time,  though  it  seems  doubtful  whether  a  declara- 
tion by  parol  be  sufficient,  i 

But  much  greater  difficulty  arises  where  the  owner 
does  not  express  his  intention  so  to  reconvert ;  the  ques- 
tion will  then  occur,  what  acts  of  the  owner  are  suffi- 
cient to  lead  to  an  inference  that  he  desired  and  intended 
to  possess  the  property  according  to  its  actual  state 
and  condition. 

(a.)  As  to  real  estate  directed  to  be  converted  into  As  to  land 
money,  slight  circumstances  are  sufficient  to  raise  a  ^°*°  ™°"iey. 
presumption  that  the  owner  has  elected  to  retain  it  as 
realty.  Thus  if  a  person  keeps  land  unsold  for  a  long 
time,  a  presumption  will  arise  that  he  has  elected  to  take 
it  as  land.  2  So  the  circumstance  of  granting  a  lease,  re- 
serving rent  to  the  party  entitled,  her  heirs,  and  assigns, 
was  strong  evidence  of  the  intention  of  the  grantor  to 
elect  that  it  should  continue  as  land.3  In  Davies  v. 
Ashfard,^  by  marriage  settlement  real  estates  were  con- 
veyed to  trustees  on  trust,  to  sell,  and  hold  the  proceeds 
on  trust  for  the  husband  and  wife,  for  their  lives  suc- 
cessively, remainder  on  trust  for  their  children,  re- 
mainder on  trust  for  the  survivor  of  husband  and  wife 
absolutely.  There  was  no  issue.  The  husband  sur- 
vived his  wife,  and  after  her  death  consulted  his  solicitor 
as  to  his  rights  under  the  settlement,  and  then  got 
possession  of  the  settlement  and  title-deeds,  &c.,  and 
remained  in  possession  of  them  until  his  death,  and 
also  of  the  estates.  Held,  that  he  had  elected  to  take 
the  estates  as  land.  The  V.  0.  of  England  said,  "  It 
does  not  distinctly  appear  in  whose  custody  the  title- 
deeds  originally  were,  but  it  is  clear  that  there  was  a 

1  Challoner  v.  Butcher,  cited  3  433;    Griesbach  v.  Fremantle,  17 

Atk.  685;  Pulteney  v.  Barling-  Beav.  314;  KirTcman  y.  Miles,  IZ 

ton,  1  Bro.  C.  C.  237 ;   WheldaU  Ves.  338. 

V.  i'artWdjg,  8  Ves.236.     Bradish  '  Crdbtree  v.  Bramble,  3  Att. 

V.  Gee,  Am.  229.  1  W.  &  T.  780.  680. 

'  Dixon  V.   Oayfere,   17   Beav.  *  15  Sim.  42. 
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change  in  the  possession  of  them,  and  that  Mr  Davies 
got  them  into  his  custody.  Now,  was  not  that  of  neces- 
sity a  destruction  of  the  trust  ?  For  the  trustees  could 
not  have  compelled  Mr  Davies  to  deliver  up  the  deeds  ; 
and  without  doing  so  they  could  not  have  made  an 
effectual  sale  of  the  estate." 

wf^  '°*°  (b-)  As  regards  personal  estate  to  belaid  out  in  land, 

of  course,  if  the  person  absolutely  entitled  receives  the 
money  from  the  trustees,  he  is  held  to  have  elected  to 
take  it  as  money,  and  the  trust  is  at  an  end.i  But  it 
will  not  be  so  deemed  where  he  has  received  the  income, 
though  for  a  long  time.^ 

II.  By  opera-       H.  Reconversion  by  operation  of  law. 

tion  of  law. 

If  an  instrument  is  to  be  taken  to  impress  a  fund 
with  real  qualities,  the  money  being  once  clearly  im- 
pressed with  real  uses,  as  land,  in  a  contest  between  the 
heir  and  executor,  the  impression  will  remain  for  the 
benefit  of  the  heir ;  and  to  put  an  end  to  that  impres- 
sion, it  must  be  shown  that  the  money  was  in  the  hands. 
Money  at  i.e.,  in  the  actual  possession,  of  a  person  who  had  in 
himself  both  the  executors  and  the  heirs ;  he  must  not 
only  have  the  jus  in  re,  but  no  other  person  must  have 
any  outstanding /ws  ad  rem.^  In  this  case,  if  he  makes 
no  declaration  of  intention  respecting  it,  it  shall  go  ac- 
cording to  the  quality  in  which  it  was  left  by  him  at  his 
death.  Here  it  is  important  to  observe  that  the  onus  of 
proof  seems  to  lie  on  those  who  deny  reconversion,  where- 
as in  the  case  of  reconversion  by  parties,  it  was  pointed, 
out  that  the  onus  lay  on  those  who  alleged  reconversion. 

In  Chichester  v.  Bickerstaff,^  on  the  marriage  of  Sir 

1  Traffordy.Boehni,SA.t\.U(i;  &  Sm.  S72  ;  Ke  Pedder's  Settle- 

Rooh  V.  Worth,  1  Ves.  461 ;.  Cook-  ment,  5  De  G.  M.  &  G.  890. 
son  V.  Cookaon,  12  CI.  &  F.  147.  '  8  Ves.  235. 

'  OilUea  y.  Longlands,  4  De  G.  *  2  Vera.  295. 
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John  Chichester  with  the  daughter  of  Sir  Charles 
Bickerstaff,  Sir  Charles  by  articles  covenanted  to  pay 
£1500  in  part  of  the  portion,  which,  together  with 
£1500  to  be  advanced  by  Sir  John  within  three  years 
after  the  marriage,  was  to  be  invested  in  land,  and 
settled  on  Sir  John  for  life,  his  intended  wife  for  life, 
remainder  to  their  issue,  remainder  to  Sir  John's  right 
heirs.  Within  a  year  of  the  marriage  the  wife  died 
childless,  and  Sir  John  three  days  after  his  wife.  Sir 
John  by  his  will  made  Sir  Charles  his  executor,  and 
devised  the  residue  of  his  personalty,  after  debts,  &c., 
paid,  to  Frances  Chichester,  his  sister.  The  heir-at- 
law  of  Sir  John  filed  a  bill  against  Sir  Charles  to 
compel  him  to  pay  the  £1500  which  Sir  John  had 
covenanted  to  pay,i  insisting  that  by  virtue  of  the  mar- 
riage articles  the  money  ought  to  be  looked  on  and 
considered  in  equity  as  land,  and  therefore  belonged  to 
him  as  heir.  But  Lord  Somers  said,  "  This  money, 
though  once  bound  by  the  articles,  yet,  when  the  wife 
died  without  issue,  became  free  again,  as  the  land  would 
likewise  have  been  in  case  a  purchase  had  been  made 
pursuant  to  the  articles,  and  therefore  would  have  been 
assets  to  a  creditor,  and  must  have  gone  to  the  executor  or 
administrator  of  Sir  John ;  and  the  case  is  much  stronger 
where  there  is  a  residuary  legatee,"  and  therefore  dis- 
missed the  bill. 

In  the  case  of  Pulteney  v.  Darlington^  money  im- 
pressed with  the  qualities  of  realty  had  come  by  opera- 
tion of  law  into  the  hands  of  the  person  (Lord  Bath) 
solely  entitled  to  it  under  the  limitation  in  fee ;  and  the 
person  so  entitled,  without  taking  notice  of  the  particular 
sum,  devised  all  his  manors,  &c.,  which  he  was  seised  or 
possessed  of,  or  to  which  he  was  in  any  wise  entitled  in 
possession,  reversion,  or  remainder,  or  which  should  there- 
after be  purchased  with  any  trust  monies  (except  certain 

1  PulUney  v.  Darlington,  1  Bro.  C.  C.  238.        «  1  Bro.  C.  C.  223. 
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Money  im- 
pressed with 
real  uses  in 
the  bands  of 
the  absolute 
owner  de- 
scends as 
money. 


estates,  therein  mentioned)  to  his  brother  H.  in  fee, 
and  gave  him  all  the  residue  of  his  personal  estate,  and 
made  him  his  executor.  His  brother  H.  subsequently, 
by  his  will,  gave  all  his  estates  by  local  descriptions  to 
certain  uses  therein  mentioned,  and  all  his  money, 
securities  for  money,  goods,  chattels,  and  personal  estate, 
not  before  disposed  of,  to  his  executors,  for  certain  trusts 
mentioned  in  his  will.  The  bill  brought  by  the  heir- 
at-law  to  have  the  money  laid  out  in  land  was  dismissed. 
"  If,"  said  Lord  Thurlow,  "  A.  B.  has  in  his  possession 
£20,000  to  be  laid  out  in  land  for  his  use,  he  has  no- 
body to  sue ;  the  right  and  the  tiling  centering  in  one 
person,  the  action  is  extinguished;"  and  after  citing 
and  commenting  upon  the  cases  on  the  subject,  his  lord- 
ship added,  "  The  use  I  make  of  these  cases,  notwith- 
standing the  dicta  they  contain,  is  this,  that  where  a 
sum  of  money  is  in  the  hands  of  one  without  any  other 
use  but  for  himself  it  will  be  money,  and  the  heir  can- 
not claim But  whether  this  is  clearly  so  or  not, 

circumstances  of  demeanour  in  the  person  (even  though 
slight)  will  be  sufficient  to  decide  it ;  a  very  little  would 
do,  recovering  it  from  the  trustees  there  is  no  doubt 
would  be  sufficient.  Lord  Bath  did  receive  it,  he  had 
it  in  his  hands."  This  decision  was  affirmed  in  the 
House  of  Lords ;  ^  and,  as  Lord  Eldon  says,  "  went  no 
further  than  this,  that  if  the  property  was  at  home,  in 
the  possession  of  the  person  under  whom  they  claimed 
as  heir  and  executor,  the  heir  could  not  take  it,  but  if 
it  stood  out  in  a  third  person  he  might ;  and  the  question 
in  that  cause  was  not  upon  the  equity  between  the  heir 
and  executor,  but  whether  the  money  was  at  home."^ 


1  7  Bro.  P.  C.  Toml.  Ed.  530. 


^  8  Yes.  235. 
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CHAPTEE  XL 

ELECTION. 

The  doctrine  of  election  originates  in  inconsistent  or  Election  arises 
alternative  donations ;  a  plurality  of  gifts  with  inten-  en'HrTlter-^'' 
tion,  express  or  implied,  that  one  shall  be  a  substitute  native  gifts. 
for  the  rest.     In  the  judgment  of  tribunals,  therefore, 
whose  decision  is  regulated  by  that  intention,  the  donee 
wiU  be  entitled,  not  to  both  benefits,  but  the  choice  of 
either.     The  second  gift  is  designed  to  be  efiectual  only 
in  the  event  of  his  declining  the  first :  and  the  substance 
of  the  gifts  combined  is  an  option. 

If  the  individual,  to  whom,  by  an  instrument  of 
donation,  a  benefit  is  offered,  possesses  a  previous  claim 
on  the  author  of  the  instrument,  and  an  intention  ap- 
pears that  he  shall  not  both  receive  the  benefit  and 
enforce  the  claim,  the  same  principle  of  executing  the 
purpose  of  the  donor,  requires  the  donee  to  elect  between 
his  original  and  his  substituted  rights ;  the  gift  being 
designed  as  a  satisfaction  of  the  claim,  he  cannot  accept 
the  former  without  renouncing  the  latter,  l 

A  new  modification  of  the  doctrine  arises  on  the 
occurrence  of  gifts  of  a  peculiar  nature.  The  owner  of 
an  estate,  having,  in  an  instrument  of  donation,  applied 
to  the  property  of  another  expressions  which,  were 
that  property  his  own,  would  amount  to  an  effectual 
disposition  of  it  to  a  third  person,  and  having,  by  the 
same  instrument,  disposed  of  a  portion  of  his  estate  in 
favour  of  the  proprietor  whose  rights  he  assumed,  is 
understood  to  impose  on  that  proprietor  the  obligation 

1  See  post  on  the  Doctrine  of  Satisfaction. 
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of  either  relinquishing  (to  the  extent  at  least  of  indem- 
nifying those  whom,  by  defeating  the  intended  disposi- 
tion, he  disappoints)  the  benefit  conferred  on  him  by  the 
instrument,  if  he  asserts  his  own  inconsistent  proprie- 
tary rights  ;  or,  if  he  accepts  that  benefit,  of  completing 
the  intended  disposition  by  the  conveyance,  in  conformity 
to  it,  of  that  portion  of  his  property  which  it  purports 
to  effect.  The  foundation  of  the  doctrine  is  still  the 
Intention  of  intention  of  the  author  of  the  instrument ;  an  intention 
followed*"  ^  which,  extending  to  the  whole  disposition,  is  frustrated 
by  the  failure  of  any  part ;  and  its  characteristic,  in  its 
application  to  these  cases  is,  that,  by  an  equitable  ar- 
rangement, effect  is  given  to  a  donation  of  that  which  is 
not  the  property  of  the  donor ;  a  valid  gift  in  terms 
absolute,  being  qualified  by  reference  to  a  distinct 
clause,  which,  though  inoperative  as  a  conveyance, 
affords  authentic  evidence  of  intention.  The  inten- 
tion being  assumed,  the  conscience  of  the  donee  is 
affected  by  the  condition,  though  destitute  of  legal 
validity,  not  express  but  implied,  annexed  to  the 
benefit  proposed  to  him.  To  accept  the  benefit  while 
he  declines  the  burden  is  to  defraud  the  design  of  the 
donor.  1  To  illustrate  the  doctrine  of  election,  suppose 
A.  by  will  or  deed  gives  to  B.  property  belonging  to 
C,  and  by  the  same  instrument,  gives  other  property 
belonging  to  himself  to  C,  a  court  of  equity  will  hold 
C.  to  be  entitled  to  the  gift  made  to  him  by  A.,  only 
upon  the  implied  condition  of  his  conforming  with  all 
the  provisions  of  the  instrument,  by  renouncing  the 
right  to  his  own  property  in  favour  of  B. ;  he  must 
consequently  make  his  choice,  or,  as  it  is  technically 
termed,  he  is  put  to  his  election,  to  take  either  under  or 
against  the  instrument. 

Derived  from       The  doctrine  of  election,  in  common  with  many  other 
the  civil  law.    ^Qctrincs  of  our  courts  of  equity,  appears  to  be  derived 

'  Swanston'a  note,  1  Sw.  395. 
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from  the  civil  law.  In  that  system,  a  bequest  of  pro- 
perty which  the  testator  knew  to  belong  to  another  was 
not  void.  But  a  bequest  on  the  erroneous  supposition 
that  the  subject  belonged  to  the  testator,  was,  it  seems, 
invalid.  In  the  latter  respect,  the  Eoman  law  is  more 
logically  consistent  than  our  own.  For,  by  the  Enghsh 
law,  whether  the  donor  knew  that  the  property  he 
assumed  to  deal  with  was  not  his  own,  and  yet  he 
advisedly  assumed  to  give  it,  or  whether  he  gave  it 
erroneously,  supposing  it  to  be  his  own,  in  either  case 
it  is  held  that  the  donee  is  put  to  his  election.^  To 
return ;  In  the  case  already  put,  of  A.  giving  to  B. 
property  belongiug  to  C,  and  by  the  same  instrument 
giving  to  0.  other  property  belonging  to  himself,  0.  has 
two  courses  open  to  him — ■ 

1st.  He  may  elect  to  take  under  and  consequently  to  Election 
conform  to  all  the  provisions  of  the  instrument.     Here  ™^^''  "^stru- 

'■  ment. 

no  difficulty  arises,  as  B.  will  take  C.'s  property,  and  C. 
will  take  the  property  given  to  him  by  A. 

2d.  He  may  elect  against  the  instrument.  The  Election 
question  then  arises,  Does  C,  by  refusing  to  conform  ^Qg^trument. 
to  the  terms  of  the  instrument,  wholly  forfeit  his  claim 
to  any  benefits  intended  to  be  conferred  on  him  by 
that  instrument,  or  does  he  forfeit  only  so  much  of  the 
benefits  under  the  instrument,  as  is  necessary  to  com- 
pensate B.  for  the  disappointment  he  has  suffered  by 
C.'s  election  against  the  instrument  ?  To  illustrate,  by  a 
simple  case.  Suppose  A. ,  the  testator,  gives  to  B. ,  a  famUy 
estate  belonging  to  C,  worth  £20,000  in  the  market, 
and  by  the  same  wUl  gives  to  0.  a  legacy  of  £30,000  of 
his  own  property.  C.  is  unwilling  to  part  with  his 
family  estate,  and  therefore  elects  to  take  against  the 
instrument.  It  has  been  held  that  in  the  case  of  elec- 
tion against  the  instrument,  the  principle  of  compensa- 

1  Whistler  v.  Webster,  2  Ves.  Jr.  370. 
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Compensation  tion,  rather  than  that  of  forfeiture,  is  to  govern.  In  the 
feiture.  ''  ^^^^  P^t,  therefore,  C.  will  retain  the  estate  and  receive 
£10,000  of  his  legacy  of  £30,000,  leaving  to  B.  £20,000 
to  compensate  him  for  the  value  of  the  estate  of  which 
he  has  been  disappointed  by  C.'s  election  against  the 
instrument.  The  conclusion  from  all  the  cases  is  thus 
summed  up  in  Mr  Swanston's  note  to  Gretton  v. 
Haward} 

■^"'™'  1st.  That  in  the  event  of  election  to  take  against  the 

instrument,  courts  of  equity  assume  jurisdiction  to 
sequester  the  benefits  intended  for  the  refractory  donee, 
in  order  to  secure  compensation  to  those  whom  his 
election  disappoints. 

2d.  That  the  surplus,  after  compensation,  does  not 
devolve,  as  undisposed  of,  but  is  restored  to  the  donee, 
the  purpose  being  satisfied  for  which  alone  the  court 
controlled  his  legal  right. 

Cases  where         It  may  be  usef ul  to  warn  the  student  carefully  to 

testator  makes  !•••.. n-i  j-  i  j- 

two  bequests   discriminate  this  class  or  cases  where  a  person  disposes 

of  his  own  in   of  that  which  is  not  his  own,  and  confers  on  the  real 
ment.  Owner  of  that  property  some  other  benefits,  from  another 

apparently  similar  class  of  cases,  where  a  testator  makes 
two  or  more  separate  devises  or  bequests  of  his  own  pro- 
perty in  the  same  instrument.  In  this  latter  case,  the 
gifts,  whether  beneficial  or  onerous,  being  the  property 
of  the  donor,  the  donee  may  take  what  is  beneficial,  and 
reject  what  is  onerous,  unless  it  appear  on  the  will  that 
it  was  the  intention  of  the  testator  to  make  the  accept- 
ance of  the  burden  a  condition  of  the  benefit.^ 

There  must  be      As  the  doctrine  of  election  depends  on  the  principle 

whi"h  cim™     of  compensation,  it  follows  that  it  will  not  be  applicable 

pensation  can  unlcss  there  be  a  fund  from  which  compensation  can  be 
be  made. 

1  1  Swanst.  433.  '  Warren  v.  Rudall,  1  J.  &  H.  13. 
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made.  Thus,  it  was  held  in  Bristowe  v.  Warde,^  that 
where,  under  a  power  to  appoint  to  children,  the  father 
made  an  appointment  improperly,  any  child  entitled,  in 
default  of  appointment,  might  set  it  aside,  although  a 
specific  share  was  appointed  to  him.  "  The  doctrine  of 
election,"  said  the  Lord  Chancellor,  "  never  can  he 
appHed  but  where,  if  an  election  is  made  contrary  to 
the  will,  the  interest  that  would  pass  by  the  will  can  be 
laid  hold  of  to  compensate  for  what  is  taken  away ; 
therefore,  in  all  cases,  there  must  be  some  free  dispos- 
able property  given  to  the  person,  which  can  be  m3He  a 
compensation  for  what  the  testator  takes  away.  That 
cannot  apply  to  this  case  where  no  part  of  his  property 
is  comprised  in  the  will  but  that  which  he  had  power  to 
distribute.  Thus,  again,  In  re  Fowlers  Trusty  a  tes- 
tator had  an  exclusive  power  of  appointment  over  an 
esiate  to  his  children  and  grand-children  ;  and  an  ex- 
clusive power  to  appoint  2,  fund  among  his  children  only. 
He  appointed  the  estate  to  some  of  his  children  and  the 
fund  to  his  children  and  a  grandchild  (who  was  not  an 
object.)  Held,  that  this  was  not  a  case  of  election,  and 
that  the  children  were  not  compellable  to  elect,  either  to 
give  effect  to  the  appointment  of  the  fund  to  the  grand- 
child, or  reject  the  benefits  appointed  under  the  first 
power. 

Cases  of  election  under  the  execution  of  powers.  Election  under 

(a.)  Where,  under  a  special  power,  an  express  ap-  P"^®''^- 
pointment  is  made  to  a  stranger  to  the  power,  which  is  As  to  person 
therefore  void,  and  a  benefit  is  conferred  by  the  same  defeult  oT 
instrument,  upon  a  person  entitled,  in  default  of  appoint-  appointment. 
ment,  the  latter  will  be  put  to  his   election.     Thus, 
"  where  a  man  having  a  power  to  appoint  to  A.  a  fund 
which,  in  default  of  appointment,  is  given  to  B.,  exercises 
the  power  in  favour  of  C,  and  gives  other  benefits  to  B., 
although  the  execution  is  merely  void,  yet  if  B.  will 

»  2  Ves.  Jr.  336.  ''  27  Beav.  362. 
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accept  the  gifts  to  him,  he  must  convey  the  estate  to 
C,  according  to  the  appointment." 

As  to  person        It  has  been  said  that  where  the  donee  of  a  power  by 

entitled  under    .  i  •      ,  ,  •    a      j.  a  i 

the  power.  ^"^^  Same  mstrument  appoints  to  a  stranger,  and  con- 
fers benefits  out  of  Ms  own  property,  upon  an  object 
of  the  power,  the  latter  will  be  put  to  his  election,  i 
But  it  is  submitted  that  in  such  a  case  the  person  who 
is  the  object  of  the  power  can  not  be  put  to  his  election, 
and  for  the  following  reasons.  In  order  to  raise  a  case 
of  eRction  two  essential  circumstances  must  concur : — 

Circumstances      1st.  That  property  which  belongs  to  one  person  (A.) 
election    °  ^°  must  be  given  to  another  person,  by  the  testator. 

2d.  That  the  testator  at  the  same  time  gives  A. 
property  of  his  (the  testator's.)  In  such  a  case,  A. 
would  be  put  to  his  election. 

Suppose,  then,  that  A.  is  the  object  of  the  power,  B., 
the  person  entitled  in  default  of  appointment  to  A.,  and 
X.  is  the  person  in  whose  favour  the  appointment  is 
actually  made.  The  appointment  in  favour  of  X.  is 
clearly  a  bad  appointment,  and  therefore  the  property 
would  pass  to  B.  as  in  default  of  appointment,  and  if 
the  testator  has  conferred  any  benefits  on  B.,  he,  (B.)  will 
be  put  to  his  election.  But  no  property  which  lehngs 
to  A.  has  been  given  to  X. ;  for  A.  is  but  a  volunteer  as 
regards  the  donee  of  the  power,  and  until  the  donee  has 
exercised  his  power  over  the  fund,  in  favour  of  A.,  it  is 
not  his  property  ;  therefore,  it  is  clear  that  an  essential 
element  to  raise  election  as  against  A.  is  wanting. 
None  of  A.'s  property  has  been  given  to  another.  But, 
if  A.  had  combined  in  himself,  both  the  character  of  the 
object  of  the  power,  and  the  person  entitled  to  the  fund 
in  default,  (i.e.,  if  in  the  case  put,  A.  and  B.  were  the 

1  BlacHet  v.  Lamb,  14  Beav.  482;   1  W.  &.  T.  L.  C.  320. 
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same  individual)  he  would,  if  he  had  received  any  bene- 
fits from  the  donee  of  the  power,  be  put  to  his  election 
not  as  A.  the  object  of  the  power,  but  as  the  person  (B.) 
entitled,  in  default  of  appointment} 

(b.)  It  has  been  recently  decided  "  that  where  there  Absolute  ap- 
is an  absolute  appointment  by  will  in  favour  of  a  proper  ^"i^^direo! 
object  of  the  power,  and  that  appointment  is  followed  tions  modify- 
by  attempts  to  modify  the  interest  so  appointed,  in  a  p°  mtmenl 
manner  which  the  law  will  not  allow,  the  court  reads 
the  will  as  if  all  the  passages  in  which  such  attempts 
are  made,  were  swept  out  of  it,  for  all  intents  and  pur- 
poses ;  i.e.,  not  only  so  far  as  they  attempt  to  regulate 
the  quantum  of  interest  to  be  enjoyed  by  the  appointee 
in  the  settled  property,  but  also  so  far  as  they  might 
otherwise  have  been  relied  upon  as  raising  a  case  of 
election.2  The  reason  of  the  rule  may  be  shortly  stated 
in  the  words  of  the  Master  of  Rolls  in  Blacket  v. 
Lamb,^  "  The  superadded  words  used  by  the  testator 
here,  neither  are,  nor  profess  to  be  any  appointment 
over  the  fund  itself,  but  they  purport  to  raise  an  obliga- 
tion on  the  conscience  of  the  person  taking  the  benefit 
of  the  gift,  to  transfer  that  benefit,  after  his  decease  to 
his  children.  I  am  of  opinion,  that  if  the  words  had 
been  used  by  the  testator  with  reference  to  a  fund  which 
was  wholly  within  his  own  control,  to  deal  with  as  he 
might  think  ft,  these  words  would  have  created  a  trust, 
and  that  his  children,  taking  the  gifts  under  the  will  of 
the  testator,  would  have  taken  them  charged  with  the 
duty  of  disposing  of  them  according  to  that  will ;  or,  in 
other  words,  that  a  trust  would  have  been  created  by 
implication  in  favour  of  the  objects  mentioned  in  the 
words  of  the  gift,  the  execution  of  which  this  court 
would  have  enforced." 

I   Whistler  t.   Webster,    2   Ves.  '  Woolridgev.Woolridge,lJohna 

Jr.  367.  63. 

"  14  Beav.  482. 
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It  would  seem,  however,  that  where  there  is  a  clause 
of  forfeiture  of  the  legacies  on  non-compliance  with 
such  direction,  a  case  of  election  would  be  raised,  l 


Where  tes-  Cases  of  election  arising  by  a  testator  attempting  to 

to  dispose  of    dispose  01  his  own  property  by  an  instrument  ineffectual 

his  own  by  an  f^j.  tl^^t  purpose, 
mettectual  in-  ^      '^ 

strument. 

Infancy.  (a.)  Infancy. — No  case  of  election  -will  be  raised  where 

there  is  a  want  of  capacity  to  devise  real  estate  by  reason 
of  infancy.  Thus,  under  the  old  law,  where  an  infant 
whose  will  was  valid  as  to  personalty,  but  invalid  as  to 
realty,  gave  a  legacy  to  his  heir-at-law,  and  devised  real 
estate  to  another  person,  the  heir-at-law  would  not  have 
been  obliged  to  elect  between  the  legacy  and  the  real 
estate,  which  descended  to  him  in  consequence  of  the 
invalidity  of  the  devise :  he  might  take  both.  2 


Coverture. 


AVilla  before 
1  Vict.  c.  26. 


(&.)  Coverture. — Nor  will  a  case  of  election  arise,  if 
there  is  a  want  of  capacity  to  make  a  will  arising  from 
coverture.  Thus,  where  a  feme  covert  made  a  valid 
appointment  by  will  to  her  husband,  under  a  power, 
and  also  bequeathed  to  another  person,  personal  estate, 
to  which  the  power  did  not  extend.  The  husband  was 
not  put  to  his  election,  but  was  held  to  be  entitled  to 
the  benefit  conferred  on  him  by  the  power,  and  also  to 
the  property  bequeathed  by  his  wife,  to  which  he  was 
entitled y^re  mariti.^ 

(c.)  Previous  to  the  Wills  Act,  1  Vict.  c.  26,  where 
a  testator,  by  a  will  not  properly  attested  for  the  devise 
of  freehold,  but  sufficient  to  pass  personal  estate,  devised 
freehold  estates  away  from  the  heir,  and  gave  him  a 

'  King  V.  King,  15  Ir.   Ch.  R.  ^  Hearle  v.  Greenhanlc,  3  Atk. 

479  ;    Boughton    v.    Boughton,    2       695,  1  Ves.  Sr.  298 ;  1  Vict.  u.  26, 
Ves.  Sr.  12.  o.  7. 

"  Bich  V.  Cockell,  9  Ves.  369. 
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legacy,  the  question  has  arisen,  whether  tlie  heii--at- 
law  was  not  oUiged  to  elect  between  the  freehold  estate, 
which  descended  to  him  in  consequence  of  the  devise  to 
him  being  inoperative,  and  the  legacy ;  it  is  clearly 
settled  that  he  would  not  be  obliged  to  elect  l  unless  the 
legacy  were  given  to  him  with  an  express  condition 
that  if  he  disputed,  or  did  not  comply  with  the  whole 
of  the  will,  he  should  forfeit  all  benefit  under  it.^  These 
questions  will  not  arise  under  wills  coming  within  the 
Wills  Act,  because  if  they  are  sufficiently  attested  for 
the  bequest  of  a  personal  legacy,  they  will  also  pass 
freehold  estates. 

A  widow  may  at  law  be  put  to  her  election  by  ex-  Election  with 
press  words  between  her  dower  and  a  gift  conferred  on  ^g^^g™"*  *° 
her.  3    In  equity  she  may  be  put  to  her  election  between 
dower,  and  a  gift  conferred  on  her,  by  manifest  impli- 
cation,  demonstrating  the  intention   of  the  donor  to 
exclude  her  from  her  legal  right  to  dower ;  and  this 
intention  will  be  implied,  if  the  instrument  contains 
provisions  inconsistent  with  the  assertion  of  her  right  to 
dower.     The  question  then  arises,  what  is  a  gift  incon-  what  is  incon- 
sistent with  her  assertion  of  that  right.     It  has  been  ^i^ow'^rf^t 
long  settled  that  a  devise,  by  a  testator  to  his  widow,  of  to  dower. 
part  of  the  lands  of  which  she  is  dowable,  is  not  in- 
consistent with  her  claim  to  dower  out  of  the  remainder.  ^ 
A  devise  of  lands  out  of  which  the  widow  is  dowable,  on 
trust  for  sale,  is  not  inconsistent  with  her  claim  to  dower 
out  of  those  lands,  even  though  the  interest  of  a  part  of 
the  proceeds  of  the  sale  is  given  her ;  5  nor  will  a  mere 
gift  of  an  annuity  to  the  testator's  widow,   although 


'  Sheddon  v.  Ooodrich,  8  V^es.  '  Nottley   v.  Palmer,  2  Drew. 

481.  93. 

^  Boughton  v.  Boughton,  2  Ves.  *  Lawrence,  v.  Lawrence,  2  Veru. 

Sr.  12.  365. 

^  Ellis  V.  Lewis,  3  Hare  310. 
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charged  on  all  the  testator's  property,  exclude  her  right 
to  dower.  ^ 

The  provisions  which  have  generally  been  held  incon- 
sistent with  the  widow's  legal  right  to  dower,  are  those 
which  prescribe  to  the  devisees  a  certain  mode  of  enjoy- 
ment, which  shows  the  testator's  intention  that  they 
should  have  the  entirety  of  the  property.  Thus,  in 
Butcher  v.  Kemp,'^  where  the  testator,  having  devised  a 
freehold  farm,  containing  about  136  acres,  to  trustees 
and  their  heirs,  during  the  minority  of  his  daughter, 
directed  them  to  carry  on  the  business  of  the  farm  or  let 
it  on  lease,  during  the  daughter's  minority,  and  the 
testator  devised  some  lands  to  his  widow  for  her  life,  and 
also  gave  her  specific  and  pecimiary  legacies,  it  was  held 
that  the  widow  was  put  to  her  election.  Sir  John 
Leach,  V.C.,  said,  "His  plain  intention  is  that  the 
trustees  should,  for  the  benefit  of  his  daughter,  have 
authority  to  continue  his  business  in  the  entire  farm 
which  he  himself  occupied,  consisting  of  about  136 
acres,  and  this  intention  must  be  disappointed  if  the 
widow  could  have  assigned  to  her  a  third  part  of  this 
land."3 


Immaterial  Ii  Order  to  raise  a  case  of  election,  it  has  already  been 

whether  tes-  ghown  that  there  must  appear  on  the  wiU  or  instrument 

did  not  know  itself,  a  clcar  intention  on  the  part  of  the  author  of  it, 

property  not  ^    dispose  of  that  which  is  not  his  own,  and  it  is  imma- 

to  be  his  own.  r  i      i  • 

terial  whether  he  knew  the  projjerty  not  to  be  his  own, 
or  by  mistake  conceived  it  to  be  his  own  ;  for  in  either 
case,  if  the  intention  to  dispose  of  it  appears  clearly,  his 
disposition  will  be  sufficient  to  raise  a  case  of  election.* 
The  cases  are  clear  where  the  testator  devises  an  estate 

1  Holdich  V.  Holdich,  2   Y.  &       444. 

C.  C.  C.  19.  *  Stephen!  v.  Stephens,  1  De  G. 

2  5  Mad.' 61.  &  J-  62;   Welby  v.  Welby,  2  V.  & 
=  Miall  T.  Brain,  4  Mad.  119;       B.  199. 

Birmingham  v.  Kincan,  2  S.  &  L. 
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in  which  he  has  no  interest  at  law  ;  but  an  element  of 
much   greater  complication  is  introduced   where  the 
testator  has  a  limited  interest   in  the  property   dealt 
with.     Where  the  testator  has  some  interest,  the  court  Testator  is 
will  lean,  as  far  as  possible,  to  a  construction  which  hlve"given 
would  make  him  deal  only  with  that  to  which  he  is  ^'^  °^"- 
entitled,  and  not  with  that  over  which  he  has  no  dis- 
posing power,  inasmuch  as  every  testator  must,  prima 
facie,  be  taken  to  "  have  intended  to  dispose  only  of 
what  he  had  power  to  dispose  of ;  and,  in  order  to  raise 
a  case  of  election,  it  must  be  clear  that  there  was  an 
intention  on  the  part  of  the  testator  to  dispose  of  what 
he  had  not  the  right  or  power  to  dispose  of."  i 

Thus,  in  Shuttleivorth  v.  Greaves,'^ '  the  wife  of  F.  S. 
was  the  only  child  of  a  person  who  was  entitled  to 
certain  shares  in  the  Nottingham  canal,  which,  upon 
that  person's  death,  were  transferred. into  the  names  of 
"  F.  S.  and  wife,"  the  wife  having  been  her  father's 
administratrix.  F.  S.  was  afterwards,  until  his  death, 
treated  by  the  canal  company  as  proprietor  of  the  shares, 
and  received  the  dividends  upon  them,  and  was  elected 
to  be  and  acted  as  a  member  of  a  committee,  which,  by 
the  Company's  Act  of  Parliament,  was  required  to  con- 
sist of  proprietors  of  two  or  more  shares.  F.  S.,  by  his 
will  bequeathed  what  he  called  "  all  my  shares  in  the 
Nottingham  Canal  Navigation,"  and  all  his  personal 
estate  to  trustees,  in  trust  for  his  wife  for  life,  remainder 
over  to  his  brothers  and  sisters  absolutely.  The  testator 
had  no  canal  shares  at  all,  unless  those  so  transferred 
into  the  names  of  his  wife  and  himself  should  be  con- 
sidered his.  Held,  that  the  words  of  the  will  amounted 
to  a  bequest  of  the  particular  shares  before-mentioned, 
and  that  the  widow  was  bound  to  elect. 

In  Dummer  v.  Pitcher,^  by  the  testator's  will  "  He 

1   Wintour  v.  Clifton,  8  De  G.  '  4  My.  &  Cr.  35. 

M.  &  G.  661.  '  2  My.  &  Keen.  2G2. 


180  ELECTION. 

bequeathed  the  rents  of  his  leasehold  houses,  and  the 
interest  of  all  his  funded  property  or  estate  "  upon  trast 
for  his  wife,  for  life,  and  after  her  decease,  on  trust,  to 
pay  divers  legacies  of  stock.  The  testator  had,  in  fact, 
no  funded  property  at  the  date  of  his  will ;  but  there 
was  funded  property  standing  in  the  joint  names  of 
himself  and  of  his"  wife.  After  his  death,  the  wife 
claimed,  by  survivorship,  the  funded  property  standing 
in  the  names  of  her  husband  and  herself — it  was  con- 
tended that  as  she  took  benefits  under  the  wiU,  that  she 
ought  to  be  put  to  her  election  between  those  benefits, 
and  the  funded  property.  It  was  held,  however,  that 
the  widow  ought  not  to  be  put  to  her  election — that 
although  the  testator  had  no  funded  property  of  his  own 
at  the  date  of  the  will,  "  that  there  was  nothing  here 
to  make  it  clear  that  the  testator  was  dealing  with  the 
stock  already  purchased,  or  which  should  thereafter  be 
purchased."  i 

Evidence  It  is  now  clearly  settled  that  parol  evidence,  dehors 

mstrument.  the  wiU,  is  not  admissible,  for  the  purpose  of  show- 
ing that  a  testator,  considering  property  to  be  his  own, 
which  did  not  actually  belong  to  him,  intended  to  com- 
prise it  in  a  general  devise  or  bequest.  Thus,  in 
Clementson  v.  Gandy^  where  parol  evidence  was  ten- 
dered for  the  purpose  of  showing  that  the  testatrix  in- 
tended to  pass,  under  a  general  bequest,  certain  property 
in  which  she  had  only  a  life  interest,  supposing  it  to  be 
her  own,  absolutely,  so  as  to  put  a  legatee  who  had  an 
interest  in  the  property  to  his  election.  Lord  Langdale 
refused  to  admit  the  evidence,  "  I  am  of  opinion,"  ob- 
served his  lordship,  "  that  this  evidence  cannot  be  ad- 
mitted. It  is  tendered  for  the  purpose  of  showing  that 
the  testatrix  bequeathed  property  as  her  own  which  did 
not  belong  to  her,  and  that  she  intended  to  leave  a 
considerable  residue  for  charitable  purposes,  which,  by 

I  See  Usticle  T.  Ptien,  4  K.  &  J.  437.  '  1  Keen.  309. 
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reason  of  that  mistake,  turns  out  to  be  much  less  than 
she  intended  ;  and,  it  is  argued,  that  this  raises  a  case  of 
election.  The  intention  to  dispose  must,  in  all  cases, 
appear  by  the  will  alone.  In  cases  which  require  it, 
the  court  may  look  at  external  circumstances,  and  conse- 
quently receive  evidence  of  such  circumstances  for  the 
purpose  of  ascertaining  the  meaning  of  the  terms  used 
by  the  testator.  But  parol  evidence  is  not  to  be  resorted 
to,  except  for  the  purpose  of  proving  facts  which  make 
intelligible,  something  in  the  will,  which,  without  the 
aid  of  extrinsic  evidence,  cannot  be  understood."  i 

(a)  Married  women. — Although  the  practice  as  to  elec-  Persons  under 

.    ^    '  .  ,  .  .  disabihtiea. 

tion  by  married  women  is  somewhat  fluctuating,  it  seems  Married 
that  in  general  an  inquiry  will  be  made  as  to  which  is  ^°'^^°- 
most  beneficial  for  them,  and  they  will  be  required  to 
elect  within  a  limited  time.-^  But  it  seems  that  a 
married  woman  can  elect  so  as  to  affect  her  interest  in 
real  property,  without  a  deed  acknowledged,^  and  where 
she  has  so  elected,  the  court  can  order  a  conveyance 
accordingly,  the  ground  of  such  order  being  that  no 
married  woman  shall  avail  herself  of  a  fraud.  J 

(b.)  Infants. — With   reference   to   infants   also,   the  lufants. 
practice  is  not  quite  uniform.     In  Streatfield  v.  Streat- 
field,^  the  period  of  election  was  deferred  until  the  infant 
came  of  age.     In  other  cases,  there  has  been  a  reference 
to  inquire  what  would  be  most  beneficial  to  the  infant.  ^ 

Persons  compelled  to  elect  are  entitled  previously  to 

'  Stratum    v.  Best,   1   Ves.  Jr.  *  Barrow   v.   Barrow,  4   K.   & 

285;  Smith  v.  Lyme,  2  Y.  &  C.  C.  C.  J.  409  ;  Willoiirjhbij  v.  Middleton, 

345  ;    Hcmeywood  v.   Forster,   30  2  J.  &  H.  344. 

Beav.  14.  =  1  L.  C.  303. 

2  Davis  V.  Page,  9  Ves.  350  ;  "  Bigland  v.  Huddlestoil,  3  Bro. 
Wilson  V.  Townshcnd,  2  Ves.  Jr.  C.  C.  285  n.;  Askburnham  v.  Ask- 
693.  burnham,  13  Jur.  IIH. 

3  3  &  4  Will.  IV.  .;,  74,  3.  77. 
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PrivUeges  of    ascertain  the  relative  value  of  their  own  property  and 

persons  com-     a-i     •  r  i  . 

pelied  to  elect,  that  Conferred  upon  thein,^  and  may  file  a  bill  to  have 
all  necessary  accounts  taken.  2  An  election  made 
under  a  mistake  will  not  be  binding,  for  in  all  cases  of 
election,  the  court,  while  it  enforces  the  rule  of  equity 
that  the  party  shall  not  avail  himself  of  both  his 
claims,  is  anxious  to  secure  to  him  the  option  of  either, 
and  not  to  hold  him  concluded  by  equivocal  acts, 
performed,  perhaps,  in  ignorance  of  the  value  of  the 
funds.3 

What  is  Election  may  be  either  express,  in  which  case  no 

election.  question  can  arise ;  or  it  may  be  implied.    And  here 

considerable  difficulty  often  arises,  in  deciding  what  acts 
of  acceptance  or  acquiesence,  amount  to  an  implied 
election ;  and  this  question  must,  it  seems,  be  deter- 
mined, more  upon  the  circumstances  of  each  particular 
case,  than  on  any  general  principle.  It  would  be  neces- 
sary to  inquire  into  the  circumstances  of  the  property 
against  which  the  election  is  supposed  to  have  been  made, 
for  if  a  party,  not  being  called  on  to  elect,  continues  in 
the  receipt  of  the  rents  and  profits  of  both  properties, 
such  receipt  cannot  be  construed  into  an  election  to  take 
one  and  reject  the  other ;  and,  in  like  manner,  if  one  of 
the  properties  does  not  yield  rent  to  be  received,  and  the 
party  liable  to  elect  deals  with  it  as  his  own,  as,  for  in- 
stance, by  mortgaging  it  (particularly  if  this  be  done 
with  the  concurrence  of  the  party  entitled  to  call  for  an 
election,)  such  dealing  will  be  unavailable  to  prove  an 
actual  election  as  against  the  receipt  of  the  rent  of  the 
other  property.*  As  we  have  before  seen,  any  acts  to  be 
binding  upon  a  person  must  be  done  with  a  knowledge 

1  Boynton    ».   Buynton,  1   Bro.  '^  Wake  v.  Walce,  3  Bro.  C.  C. 

Q   Q  ^^5  255;   Kidney  v.   CoussmaJcei;    12 

'  Butlriche    v.    Broadhursi,    3       Ves.  136. 
Bro   C.  C.  88.  ^  Padburyv.C'lark,2'M.!ic.  &  G. 
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of  his  rights.     They  must  also  be  done  with  the  inten- 
tion of  electing.! 

It  is  difficult  to  lay  down  any  rule  as  to  what  length  Length  of 
of  time,  after  acts  done,  by  which  election  is  usually  im- 
plied, will  be  binding  on  a  party,  and  prevent  him  from 
setting  up  the  plea  of  ignorance  of  his  rights.^  But,  on 
the  other  hand,  it  must  be  remembered  that  a  person 
may  by  his  acts  suffer  specific  enjoyment  by  others  until 
it  becomes  inequitable  to  disturb  it.^ 

A  person  who  does  not  elect  within  the  time  limited, 
will  be  considered  as  having  elected  to  take  against  the 
instrument  putting  him  to  his  election.* 

'  Stratford  v.  Powdl,  1  Ball.  &  Beav.  235. 

B.  1 ;  Dillon  v.  Parker,  1  Swaust.  '  TibbetsY.  Tibbets,  19  Ves.  663. 

380,  387.  *  Decree  in  Streatfidd  v.  Streat- 

"  Reynard  v.  Spence,  i  Beav.  field,  1  Swanst.  447. 
103 ;    Sopwith  v.    Maugliam,    30 


CHAPTER  XII. 

PEEFOKMANCE. 

Equity  im-      The  doctrine  of  performance  is  based  upon  the  rule  of 

putes  an  inteu-  .  ,  ...,,.  .  . 

tion  to  fulfil  equity,  that  equity  will  impute  an  mtention  to  fulfil  an 
an  obligation,  obligation ;  that  when  a  person  covenants  to  do  an  act, 
and  he  does  that  which  may  either  wholly  or  partially 
be  converted  to  or  towards  a  completion  of  the  cove- 
nant, he  shall  be  presumed  to  have  done  it  with  that 
intention. 

Under  this  subject  two  classes  of  cases  occur. 

I.  Where  there  is  a  covenant  to  purchase  and  settle 
land,  and  a  purchase  is  made,  not  expressed  to  be  in 
pursuance  of  such  covenant,  and  no  express  settlement 
is  made. 

IL  Where  there  is  a  covenant  to  leave  property, 
and  the  covenantee  receives  a  share  under  an  in- 
testacy. 

1.  Covenant  to  I.  The  doctrine  upon  this  subject  was  fully  discussed 
andtnd^°'^'in  the  leading  case  of  Leclimere  v.  Earl  of  Carlisle.-^ 
l)urchased.  There,  Lord  Lechmere,  upon  his  marriage  with  Lady 
Elizabeth  Howard,  daughter  of  the  Earl  of  Carlisle, 
covenanted  to  lay  out  within  one  year  after  his  marriage 
£6000,  her  portion,  and  £24,000  (amounting  in  the 
whole  to  £30,000)  in  the  purchase  of  freeliold  lands  in 

1  3   Peere.  Wms.  227 ;  Ca.  t.  Talb.  80. 


PERFORMANCE  185 

possession,  in  the  south  part  of  Great  Britain,  with  the 
consent  of  the  Earl  of  Carlisle  and  the  Lord  Morpeth, 
to  be  settled  on  Lord  Lechmere  for  life,  remainder  for 
so  much  as  would  amount  to  £800  a-year  to  Lady 
Lechmere,  for  her  jointure,  remainder  to  j&rst  and  other 
sons  in  tail  male,  remainder  to  Lord  Lechmere,  his 
heirs  and  assignees  for  ever ;  and  Lord  Lechmere  also 
covenanted  that  until  the  £30,000  should  be  laid  out 
in  lands,  interest  should  be  paid  to  the  persons  entitled 
to  the  rents  and  profits  of  the  lands  when  purchased. 
Lord  Lechmere  was  seised  of  some  lands  in  fee  at  the 
time  of  his  marriage,  and  after  his  marriage  purchased 
some  estates  in  fee  of  about  £500  per  annum,  some 
estates /or  lives,  and  reversionary  estates  in  fee  expect- 
ant on  Kves,  and  contracted  for  the  purchase  of  some 
estates  in  fee  in  possession,  and  then  died  intestate, 
without  issue,  and  without  having  made  a  settlement 
of  any  estate.  None  of  the  purchases  or  contracts 
were  made  by  Lord  Lechmere  with  the  consent  of  the 
trustees.  Upon  a  bill  being  filed  by  Mr  Lechmere, 
the  heir  of  Lord  Lechmere,  for  specific  performance 
of  the  covenant,  and  to  have  the  £30,000  laid  out  as 
therein  agreed ;  it  was  held  by  Sir  J.  Jekyll,  M.E.,  that 
he  was  entitled  to  specific  performance,  and  that  none 
of  the  land  which  was  permitted  to  descend  to  the  heir 
was  to  be  taken  as  satisfaction  or  part  performance  of  the 
covenant.  However,  on  appeal.  Lord  Talbot  reversed 
his  Honor's  decree  as  to  the  freehold  lands  purchased  in 
fee  simple  in  possession  after  the  covenant,  though  with 
but  part  of  tUe  £30,000,  and  left  to  descend ;  and  these 
were  ordered  by  the  Lord  Chancellor  to  go  as  satisfac- 
tion jjro  tanto,  or  more  correctly  speaking,  they  were  to 
be  considered  as  bought  in  part  performance  of  the 
covenant.  "  As  to  questions  of  satisfaction,"  observes  his 
lordship,!  "where  they  are  properly  so,  they  have  always 
been  between  debtor  or  creditor,  or  their  representatives. 

1  See  Sugd.   Vrs.  &  Prs.  1117,  llth  ed. 
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As  to  Mr  Lechmere,  I  do  not  consider  him  as  a  creditor, 

but  as  standing  in  the  place  of  his  ancestor,  and  thereby 

In  casea  of      entitled  to  what  would  have  vested  in  his  ancestor.     A 

satisfaction,     constructive  Satisfaction   depends  on   the  intention  of 

the  thing        party,  to  be  collected  from  circumstances.     But  then 

given  must  be'-'^  i-inri 

of  the  same  the  thing  giveu  must  be  of  the  same  kind,  and  of  the 
fes°'^in'value*  ^^™^  °^  greater  value.  The  reason  is  plain,  for  a  man 
may  be  bountiful  as  well  as  just,  and  if  the  sum  given 
be  less  than  the  debt,  it  cannot  be  intended  as  a  satis- 
faction, but  may  be  considered  as  a  bounty ;  and  if  the 
thing  given  is  of  a  different  nature,  then,  also,  as  the 
intention  of  the  party  is  not  plain,  it  must  be  considered 
as  a  bounty.  But  I  do  not  think  the  question  of  satis- 
faction properly  falls  within  this  case,  for  here  it  turns 
on  what  was  the  intention  of  my  Lord  Lechmere  in  the 
purchase  made  after  the  articles ;  for  as  to  all  the 
estates  purchased  precedent  to  the  articles,  there  is  no 
colour  to  say  they  can  be  intended  in  performance  of 
the  articles ;  and  as  to  the  leaseholds  for  life,  and  the 
reversion  in  fee  expectant  on  the  estates  for  life,  it  can- 
not be  taken  they  were  purchased  in  pursuance  of  the 
articles,  because  they  could  not  answer  the  end  of  them. 
But  as  to  the  other  purchases,  (in  fee  simple,  in  posses- 
sion, &c.,)  though  considered  as  a  satisfaction  to  a 
creditor,  yet  they  do  not  answer,  because  they  are  not 
of  equal  or  greater  value.  Yet  why  may  they  not  be 
intended  as  bought  by  him  with  a  view  to  make  good 
the  articles?  The  Lord  Lechmere  was  bound  to  lay 
out  the  money  with  the  liking  of  the  trustees,  but  there 
was  no  obligation  to  lay  it  out  all  at  once,  nor  was  it 
hardly  possible  to  meet  with  such  a  purchase  as  would 
exactly  tally  with  it.  Parts  of  the  land  purchased  are 
in  fee  simple  in  possession,  in  the  south  part  of  Great 
Consent  of      Britain,  and  near  to  the  family  estate.     But  it  is  said 

trustees  not  .  "^     . 

essential.  they  are  not  bought  with  the  liking  of  the  trustees. 
The  intention  of  naming  trustees  was  to  prevent  unrea- 
sonable purchases,  and  the  want  of  this  circumstance,  if 
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the  purchases  are  agreeable  in  other  respects,  is  no 
reason  to  hinder  why  they  should  not  be  bought  in 
performance  of  the  articles.  It  is  objected  that  the 
articles  say  the  land  shall  be  conveyed  immediately.  It 
is  not  necessary  that  every  parcel  should  be  conveyed  as 
soon  as  bought,  but  after  the  whole  was  purchased,  for 
it  never  could  be  intended  that  there  should  be  several 
settlements  under  the  same  articles.  Whoever  is  en- 
titled to  a  performance  of  the  covenant,  the  personal 
estate  must  be  first  applied,  so  far  as  it  will  go,  and  if 
the  covenant  is  performed  in  part,  it  must  make  good 
the  deficiency.  But  where  a  man  is  under  an  obliga- 
tion to  lay  out  £30,000  in  lands,  and  he  lays  out  part 
as  he  can  find  purchases,  which  are  attended  with  all 
material  circumstances,  it  is  more  natural  to  suppose 
those  purchases  made  with  regard  to  the  covenant  than 
without  it.  When  a  man  lies  under  an  obligation  to 
do  a  thing,  it  is  more  natural  to  ascribe  it  to  the  obliga- 
tion he  lies  under  than  to  a  voluntary  act  independent 
of  the  obligation.  Then,  as  to  all  the  cases  of  satis- 
faction, though  these  purchases  are  not  strictly  a  satis-  step  towards 
faction,  yet  they  may  be  taken  as  a  step  towards  per-  performance. 
formance  ;  and  that  seems  to  me  rather  his  intention 
than  to  enlarge  his  real  estate.  The  case  of  Wilcoclcs 
v.  Wilcocks,'^  though  there  are  some  circumstances  that 
are  not  here,  yet  it  has  a  good  deal  of  weight  with  me. 
There  the  covenant  was  not  performed,  for  the  estate 
was  to  be  settled,  but  the  land  was  left  to  descend,  and 
a  bill  was  brought  to  have  the  articles  made  good  out 
of  the  personal  estate ;  to  which  it  was  answered,  that 
the  £200  per  annum  was  bought  which  descended  to 
you.  It  is  true,  a  settlement  hath  not  been  made,  but 
they  were  bought  with  an  intention  to  make  a  settle- 
ment, and  you  can  make  one.  The  same  will  hold  as 
strong  in  the  present  case,  tliat  these  lands  were  bought 
to  answer  the  purposes  of  the  articles,  and  fall  within 

*  2  Vern.  558. 
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Covenant  may  that  compasg ;  and  it  is  not  an  objection  to  say  they  are 
in  part.  of  unequal  value,  for  a  covenant  may  be  executed  in 

part  though  it  is  not  so  in  satisfaction ;  and  in  this 
particular  I  differ  from  the  Master  of  the  Eolls.  There 
must  be  an  account  of  what  lands  in  fee  simple  in 
possession  were  purchased  after  the  articles  entered 
into,  and  so  much  as  the  purchase  money  of  such  lands 
amounts  to  must  be  looked  on  in  part  satisfaction  of 
the  £30,000  to  be  laid  out  in  land  under  the  articles, 
and  the  residue  of  the  £30,000  must  be  made  good  out 
of  the  personal  estate." 

From  the  exhaustive  judgment  above  quoted,  besides 
the  principal  point  for  which  the  case  was  cited,  we 
may  consider  four  other  points  in  connection  with  this 
subject  as  well  as  established. 

Rules.  1.  Where  the  lands  pm-chased  are  of  less  value  than 

the  lands  covenanted  to  be  purchased  and  settled,  they 
will  be  considered  as  purchased  in  part  performance  of 
the  covenant. 

2.  Where  the  covenant  points  to  a  future  purchase 
of  lands,  it  cannot  be  presumed  that  lands  of  which  the 
covenantor  was  seised  at  the  time  of  the  covenant,  de- 
scending to  his  heir,  were  intended  to  be  taken  in  part 
performance  of  it. 

3.  It  cannot  be  presumed  that  property  of  a  different 
nature  from  that  covenanted  to  be  purchased  by  the 
covenantor,  was  intended  as  a  performance.! 

4.  That  although  by  the  settlement  the  consent  of 
the  trustee  is  required,  still  the  absence  of  that  consent 
will  not  necessarily  prevent  the  presumption  of  per- 
formance from  arising,  if  the  other  circumstances  of  the 
purchase  are  favourable  to  such  presumption. 

1  Pinnell  v.  Ilallelt,  Arab.  106. 
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In  the  case  of  Sowden  v.  Soioden,^  ilie  doctrine  of 
Lechmere  v.  jEurl  of  Carlisle  was  extended  to  a  case 
where  the  covenant  was  to  pay  money  to  trustees,  to  be 
laid  out  by  them  in  a  purchase  of  land,  and  the  cove- 
nantor himself  purchased  land,  and  took  a  conveyance 
to  himseK  of  the  fee,  and  died  intestate  without  having 
made  a  settlement. 

It  is  clear  that  a  covenant  to  purchase  lands  is  a  mere  Covenant  to 

.  1,        1  ,  .  1        -n         i  i  -^      1-  purchase  does 

specialty  debt,  and  will  not  create  a  specmc  lien  on  not  create  a 
lands  afterwards  purchased,  although  the  presumption  l'^°  °"  ^^°<'^ 
may  arise  that  they  were  purchased  by  the  covenantor, 
intending  them  to  go  in  performance  of  the  covenant 
in  his  marriage  articles ;  and,  consequently,  it  will  not 
affect  a  purchaser  or  mortgagor,  with  notice.  And  other 
specialty  creditors  cannot  complain  that  the  presumption 
arises  that  lands  were  purchased  in  performance  of  a 
covenant;  for  it  is  in  the  power  of  the  owner  of  an 
estate  to  prefer  one  specialty  creditor  to  another,  for 
none  of  them  have  any  specific  lien  on  it.  2 

Before  leaving  this  part  of  the  subject  it  may  be  well  Uight  of  cestui 

,  r      T     •   n     j^  1  c  •         11  c  J  ?"^  trust  to 

to  refer  briefly  to  a  class  or  cases,  occasionally  referred  foUow  trust- 
to  the  head  of  performance,  but  coming  under  another  f'-™*'. 
principle,  and  depending  upon  the  rule  that  the  cestui 
que  trust  of  a  fund  is  entitled  to  follow  that  fund  into 
any  subject-matter  into  which  it  may  have  been  wrong- 
fully converted.  3  In  the  case  of  Trench  v.  Harrison,^ 
the  trustees  of  a  marriage  settlement,  being  empowered 
by  it  to  invest  the  trust-funds  in  freeholds  or  copyholds 
of  inheritance,  with  the  consent  of  the  husband  and 
wife,  authorised  the  husband  to  purchase  a  certain 
estate,  as  an  investment  of  part  of  the  trust-funds  ;  and 

'  Bro.  C.  C.  582.  ^  Taylor  v.  Plumer,  3  Maul.  & 

^  Deacon  v.  Smith,  3  Atk.  323 ;  Selw.  562. 

Momivgton  v.  Keane,  27  L.  J.  N.  ^17  Sim.  111. 
S.  Ch.  791. 
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afterwards  tliey  sold  out  a  sufficient  part  of  those  funds 
to  pay  for  the  estate,  and  the  husband  received  the 
proceeds.  The  estate  was  copyhold  for  lives,  and  the 
purchase  was  made  without  the  wife's  consent.  It  was 
held,  nevertheless,  that  as  between  the  husband  and  the 
trustees,  he  must  be  considered  to  have  purchased  the 
estate  for  them.  These  cases  of  following  trust  money 
into  land  have  some  resemblance  to  the  case  of  per- 
formance, properly  so  called;  but  in  essentials  they 
differ  materially.  In  the  case  of  performance  the 
husband  is  under  an  obligation  to  purchase  the  land, 
while  in  the  cases  of  following  trust  money  the  husband 
is  under  no  such  obligation,  and  therefore  all  turns  on 
the  circumstance  that  the  purchase  was  in  fact  made 
with  trust  money,  with  regard  to  which  it  is  a  well 
settled  rule  that  the  money  may,  in  most  cases,  be 
followed  into  the  land  in  which  it  is  invested,  i 


Covenant  to 
leave  and 
share  under 
the  Stat,  of 
Distribution. 


II.  There  is  another  important  class  of  cases  ranked 
under  the  head  of  performance,  where  a  husband  cove- 
nants to  pay  his  wife  a  gross  sum  of  money,  or  part  of 
his  personalty,  and  he  dies  intestate,  so  that  she  becomes 
entitled  to  a  portion  of  his  personal  property  under  the 
Statute  of  Distributions.  The  question  sometimes  arises 
whether  such  distributive  share  will  be  a  performance 
of  the  covenant,  or  whether  she  can  claim  both  the  dis- 
tributive share  and  the  money  due  under  the  covenant. 
This  solution  of  this  question  depends  on  the  two  fol- 
lowing rules,  which  the  cases  on  the  point  suggest : — 


When  hug- 
band's  death 
occurs  at  or 
before  time 
when  the  ob- 
ligation ac- 
crues. 


1.  When  the  death  of  the  husband  occurs  at  the 
time,  or  previous  to  the  time  when  the  obligation  ought, 
by  the  terms  of  the  settlement,  to  be  performed,  it  will 
be  seen  from  the  cases  hereafter  to  be  noticed  that  her 
distributive  share  will  be  taken  as  a  performance  of 
the  covenant,  pro  tanto  or  in  toto,  as  that  share  is, 

'  Lench  v.  Lench,  10  Yes.  511. 
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on  the  one  hand,  less  than,  or,  on  the  other  hand, 
equal  to,  or  greater  than  the  sum  due  under  the  cove- 
nant. Thus,  in  Blandy  v.  Widmore,'^  A.  covenanted.  Distributive 
previous  to  his  marriage,  to  leave  his  intended  wife  £ormance!^'^' 
£620.  The  marriage  took  place,  and  the  husband  died 
intestate.  The  wife  became  entitled  to  a  moiety  amount- 
ing to  more  than  £620  of  her  husband's  personal  pro- 
perty, under  the  Statute  of  Distributions.  The  Lord 
Chancellor  held  that  this  was  a  performance  of  the  cove- 
nant, on  the  following  ground — that  the  covenant  was 
to  be  taken  as  not  broken,  for  the  husband  had  left  his 
widow  £620  and  upwards ;  that,  therefore,  she  could 
not  come  in  first  as  a  debtor  for  the  £620  under  the 
covenant,  and  then  for  a  moiety  of  the  surplus  under 
the  statute.  This  decision  has  sometimes  been  ex- 
plained as  having  been  decided  on  the  ground  that  the 
covenantor,  by  not  making  a  will,  but  letting  the  pro- 
perty devolve  on  the  wife  by  course  of  law,  showed  an 
intention  to  satisfy  the  covenant.  But  it  will  be  seen 
that  this  is  not  a  correct  view ;  for  in  the  case  of  Gold- 
smith v.  Goldsmith,'^  it  was- decided  on  the  authority  of 
Blavdy  v.  Widmore  that  where  the  trusts  of  a  testator's 
will  failed,  and  his  property  became  divisible,  as  in  case 
of  intestacy,  under  the  statute,  the  widow's  distributive 
share  was  a  performance  of  the  covenant  by  the  husband 
under  the  marriage  articles,  that  his  executors,  after  his 
death,  should  pay  her  a  certain  sum  of  money.  In  his 
judgment,  Sir  T.  Plumer,  M.E.,  makes  the  following 
observations: — "  Lord  Eldon,  in  Gartlishore  v.  Chalie,^ 
speaking  of  Blandy  v.  Widmore,  and  other  cases,  says, 
'  These  cases  are  distinct  authorities  that  where  a  hus-  '^'^®  covenant 
band  covenants  to  leave  or  to  pay  at  his  death  a  sum  strued  with 
of  money  to  a  person  who,  independent  of  that  agree-  J^^^^'^noe  to 
ment,  by  the  relation  between  them  and  the  provision  relation. 
of  the  law  attending  upon  it,  will  take  a  provision,  the 

'  1  Peer.  Wms.  .S24.  '  10  Ves.  1. 

2  1  Swanst.  211. 
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During  the 
husband's 
life  there  is 
no  breach  of 
covenant,  no 
debt. 


covenant  is  to  be  construed  with  reference  to  that.' 
Considering  the  contract  as  made  with  that  reference, 
it  must  be  interpreted  as  intended  to  regulate  what  the 
widow  is  to  receive,  and  consequently  when  the  event 
of  intestacy  ensues,  the  single  question  is.  Does  she  not 
obtain  that  for  which  she  contracted?  If  the  object 
of  the  covenant  is  that  the  executors  of  the  husband 
shall  pay  to  the  widow  a  given  sum,  and  in  her 
character  of  widow,  created  by  the  same  marriage 
contract,  she  in  fact  obtains  from  the  executor  or  ad- 
ministrator that  sum,  the  court  is  bound  to  consider 
that  as  payment  under  the  covenant.  These  are'  not 
cases  of  an  ordinary  debt ;  during  the  life  of  the  hus- 
iand  there  is  no  breach  of  the  covenant,  no  debt ;  the 
covenant  is  to  pay  after  his  death,  and  the  inquiry  is 
not  whether  the  payment  of  the  distributive  share  is 
satisfaction,  but  a  question  perfectly  distinct,  whether 
it  is  performance." 


Where  hus- 
band's death 
occurs  after 
obligation  ac- 
crues. 

Distributive 
share  not  a 
performance. 


2.  Cases  where  the  decease  of  the  husband  occurs 
after  the  obligation  of  the  covenant  has  already  arisen, 
or  in  other  words,  after  a  breach  of  such  covenant.  In 
this  case  it  has  been  decided  that  the  widow's  distribu- 
tive share  is  not  a  performance  of  the  obligation.  In 
Oliver  v.  BricMand,^  the  husband  covenanted  to  pay 
a  sum  within  two  years  after  marriage,  and  if  he  died 
his  executors  should  pay  it.  He  lived  after  the  two 
years,  and  died  intestate,  leaving  a  larger  sum  than 
what  he  covenanted  to  pay,  to  devolve  upon  his  widow 
as  her  distributive  share.  The  Master  of  the  EoUs  held 
that  she  was  entitled  both  to  the  money  under  the  cove- 
nant and  to  her  distributive  share  of  the  residue.  Here 
it  will  be  seen  that  there  was  a  breach  of  covenant  before 
his  death,  and  that  from  the  moment  of  such  breach  a 
debt  accrued  due  to  her ;  whereas  in  the  first  class  of 


1  Cited  1  Ves.  12;  3  Ath.  420. 
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cases  the  obligation  to  pay  arose  at  the  same  time  at 
which  the  distributive  share  was  allowed  to  devolve. 

Finally,  it  must  be  observed,  that  whereas  in  satisfac-  There  may  be 
tion  the  presumption  will  not  hold  where  the  thing  sub-  ^^^"tm^o"^ 
stituted  is  less  beneficial  either  in  amount,  or  certainty, 
or  time  of  enjoyment,  or  otherwise,  than  the  thing  con- 
tracted for  ;  in  performance  the  thing  done,  even  though 
less  beneficial  in  amount,  certainty,  &c.,  than  the  thing 
contracted  to  be  done  will,  other  circumstances  concur- 
ing,  be  taken  as  performance  pro  tanto  of  the  covenant,' 

'  Cox's  note  to  BlandyT.  Widmore ;   1  P.  Wms.  323. 


CHAPTER  XIII. 

SATISFACTION. 

"  An  important  distinction  exists  between  satisfaction 
Satisfaction  and  performance.  Satisfaction  supposes  intention ;  it 
tention.  is  Something  different  from  the  subject  of  the  covenant, 

and  substituted  for  it ;  and  the  question  always  arises, 
Was  the  thing  done  intended  as  a  substitute  for  the 
thing  covenanted  to  be  done?  a  question  entirely  of 
intent.  But  with  reference  to  performance  the  question 
is,  Has  the  identical  act  which  the  party  contracted  to 
do  been  done  ?  "  i 

The  cases  on  the  doctrine  of  satisfaction  maybe  divided 
into  four  classes. 

I.  The  satisfaction  of  debts  by  legacies. 

II.  Satisfaction  of  legacies  by  subsequent  legacies. 

III.  The  satisfaction  of  legacies  by  portions. 

IV.  The  satisfaction  of  portions  by  legacies. 

1.  Of  debts  by      I.  Satisfaction  of  debts  by  legacies. 

egaoies.  rjij^g  general  rule  is,  "  that  if  one,  being  indebted  to 

another  in  a  sum  of  money,  does  by  his  ■will  give  him  a 
sum  of  money  as  great  as,  or  greater  than,  the  debt, 
without  taking  any  notice  at  aU  of  the  debt,  this  shall 
nevertheless  be  in  satisfaction  of  the  debt,  so  that  he 
shall  not  have  both  the  debt  and  the  legacy."  2  And  this 
presuniption  is  founded  upon  the  maxim.  Debitor  non 

Presumption  presumitur  donate.  These  cases  of  satisfaction,  founded 
on  reasoning  alike  artificial  and  unsatisfactory,  have  met 

^  Goldsmith  v.  Goldsmith,  1  Swanst.  ^  Talbot  v.  Shrewsbury  ; 

211.  Preu.  Ch.  39J. 
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with  the  censure  of  the  most  eminent  judges,  and  the 
court,  leaning  against  the  presumption  of  satisfaction, 
have  always  endeavoured  to  lay  hold  of  trifling  circum- 
stances in  order  to  prevent  its  application. 

From  the  various  cases  on  the  subject  may  be  col-  Rules. 
lected  the  following  rules : — 

1.  Words  ordinarily  employed  to   grant  a   legacy,  Legacy  im 
show  an  intention  of  favour  rather  than  an  intention  to  P"''*^  bounty. 
fulfil  an  obligation,  i.e.,  "  a  legacy  imports  bounty." 

2.  If  the  debtor  bequeaths  exactly  the  same  sum,  2.  if  legacy 
simpliciter,  as  the  debt,  it  will  be  taken  as  satisfaction,  debt^*^* 
Debitor  non  presumitur  donare.^ 

3.  If  the  legacy  be  less  than  the  debt,  it  was  never  3.  If  leg.ioy 
held  to  go  in  satisfaction,  not  even  joro  tanto.^  dlhT^  *^'*" 

4.  The  legacy  of  a  sum,  simpliciter,  greater  than  a  i-  Legacy 
debt  will  be  taken  as  satisfaction  of  the  debt,  and  only  debt. 
imports  bounty  as  to  the  excess  of  the  legacy  over  the 
debt.3 


5.  The   presumption  wQl  not  be  raised  where  the  5.  Debt  ( 

irant 
vill. 


debt  of  the  testator  was  contracted  subsequently  to  the  ^^^{^^'^  '***'^' 


making  of  the  will ;  for  he  could  have  no  intention  of 
making  any  satisfaction  for  what  was  not  in  existence. "^ 

6.  Equity  will  lay  hold  of  slight  circumstances  to  circum- 
indicate  an  intention  that  the  legacy  shall  not  go  as  a  ^*u°ting\he 
satisfaction.     A  few  cases  will  illustrate  how  strong  the  presumption 
leaning  in  equity  is  against  the  presumption  of  satis- 
faction. 

1  1  Bro.  C.  C.  130.  ''  Taliot  v.  Shrewshii.ry,  2  L.  C. 

2  Eastwood    V.     Venke,    2.     P.       346. 

Wms.  617.  ■*  Cranmer's  Case,  2  Walk.  508. 
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Direction  in  Where  there  is  an  express  direction  in  the  will  for 
ment°of'deUs  P^Ji^^nt  of  debts  and  legacies,  the  court  will,  it  seems, 
and  legacies,  infer  that  it  was  the  intention  of  the  testator,  that  both 
the  debt  and  the  legacy  should  be  paid  to  his  creditor. 
Thus,  in  Gliancey's  case,^  A.  being  indebted  for  wages 
to  a  maid-servant  who  had  lived  with  him  a  con- 
siderable time,  gave  her  a  bond  for  £100,  and  in  the 
consideration  of  the  bond,  it  appeared  to  be  for  wages. 
Afterwards,  by  his  will,  he  gave  her  a  legacy  of  £500, 
stating  in  his  will  that  it  was  "for  her  long  and  faithful 
service  ; "  and  he  directed  that  all  her  debts  and  legacies 
should  be  paid.  It  was  held  that  the  legacy  was  not  a 
satisfaction  of  the  debt  due  on  the  bond,  and  the  maid- 
servant had  both  her  debt  and  legacy.  The  court  said 
that  this  case  was  attended  with  peculiar  circumstances 
varying  it  from  the  common  case,  viz.,  that  the  testator, 
by  the  express  words  of  his  will,  had  devised  "  that  all 
his  debts  and  legacies  should  be  paid ;  "  an^i^'a  £100 
being  then  a  debt,  and  the  £500  being  a  leg\cy,  it  was 
as  strong  as  if  he  had  directed  that  both  tl^  bond  and 
the  legacy  should  be  paid.^  But  it  is  doubtfjil  whether 
a  direction  to  pay  debts  alone  will  be  sufficient  to  rebut 
the  presumption  of  satisfaction.  In  Edmunds  v.  Low,^ 
Wood,  Y.-C,  held  that  a  charge  of  debts  standing  alone 
was  not  sufficient ;  though  the  weight  of  authority  seems 
to  be  in  favour  of  the  proposition,  that  if  not  absolutely 
sufficient  of  itself  to  rebut  the  presumption,  it  is  at 
least  a  strong  circumstance  against  such  a  presumption.* 


Direction  to 
p.iy  debts 
alone. 


Time  for  pay-       Another  gTouud  for  avoiding  the  presumption  of  the 

differing  from  Satisfaction  of  a  debt  by  legacy,  arises  where  the  time 

tiiat  of  debt,    fixed  for  the  payment  of  the  legacy  is  different  from  the 

time  when  the  debt  is  due.     Thus,  in  Clarke  v.  Sewellp 


1  1  p.  Wms.  408. 

2  Wathen  v.  Smith,  i  Mad.  325. 
=  3K.&  J.  318,  321. 

'  Rowe  V.  RotDC,  2  De  G.  .&  Sm. 
297,  298;  Russelv.  Hankins,  7  VV. 


R.  314  ;  Pinchin  v.  Simms,  30  Beav. 
119;  Glover  v.  Hartcup,  34  Beav. 
74. 

=  3  Atk.  96. 
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the  testator  gave  a  legacy  of  £1000  to  liis  mother,  to  be 
paid  by  the  trustees,  one  month  after  his  decease.  The 
mother  was  entitled  to  £2000  from  the  estate  of  her  son, 
in  consequence  of  his  having  succeeded  to  the  stock-in- 
trade  of  his  father.  It  was  held  that  there  was  no  satis- 
faction— that  in  order  to  be  so  deemed,  it  ought  to  have 
become  payable  immediately  on  the  testator's  death,  at 
which  time  the  debt  due  from  the  son  to  the  mother 
became  payable  ;  whereas,  the  legacy  was  to  be  paid 
one  month  after  the  testator's  death,  i  In  Watlien  v. 
Smith  ^^  where  the  legacy  was  payable  at  an  earlier 
date  than  the  money  due  on  the  settlement,  and  was 
therefore  to  the  advantage  of  the  legatee  and  creditor, 
it  was  held  that  the  presumption  of  satisfaction  arose  ; 
but  see  Cole  v.  Willard.^ 

Where  the  legacy  is  contingent  or  uncertain,  it  will  Contingent 
not  be  held  a  satisfaction  of  a  debt.  Thus,  in  Barret  v.  ^^^°^- 
BecTcford,^  a  testator  being  under  an  obligation  to  pay 
an  annuity  to  A.,  by  his  will  gave  the  residue  of  his 
property  to  his  mother  and  A.  for  life.  It  was  held  that 
'this  legacy  of  a  moiety  of  the  residue  to  A.  was  not  a 
satisfaction  of  the  annuity  to  A. ;  that  in  order  that  the 
gift  should  be  deemed  a  satisfaction,  it  was  necessary 
that  the  subject  matter  of  the  gift,  and  the  debt 
should  be  exactly  of  the  same  nature,  and  of  equal 
certainty.  From  the  case  of  Devese  v.  Pontet,^  it  will 
be  seen  that  a  gift,  by  will,  of  a  residue  to  a  wife,  will 
not  be  a  satisfaction  of  a  debt  due  to  her,  and  that  the 
rule  of  Blandy  v.  Widmore  in  cases  of  intestacy  is  in- 
applicable to  cases  where  there  is  an  operative  will.  6 

II.  Satisfaction  of  legacies  by  subsequent  legacies.  2.  Satisfaction 
Two  classes  of  cases  will  occur  under  this  head.  subafquent^^ 

1  Haynes  v.  Mico,  1  Bro.   Ch.  «  1  Ves.  Sr.  519.  legacies. 

Ca.  129.  ^  1  Cox  188. 

"  4  Mad.  325.  "  BartleU  v.    Gillard,  3   Russ. 

3  25  Beav.  568.  149. 
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(a.)  Where  the  legacies  are  by  the  same  instrument. 
(6.)  Where  the  legacies  are  by  different  instrmnents. 


Two  legacies 
under  the 
same  instru- 
ment. 
Equal. 


(a.)  Where  legacies  of  quantity  in  the  same  instru- 
ment, whether  a  will  or  codicil,  are  given  to  the  same 
persons  simpliciter,  and  are  of  equal  amount,  one  only 
will  be  good,  nor  wUl  small  differences  in  the  way  in 
which  the  gifts  are  conferred  afford  internal  evidence 
that  the  testator  intended  they  should  be  cumulative. 
Thus,  in  Oreemvood  v.  Greenwood,^  the  testatrix  gave 
"  to  her  niece,  Mary  Cook,  the  wife  of  John  Cook, 
£500,"  and  afterwards,  in  the  same  wUl,  amongst 
many  other  legacies,  "  to  her  cousin,  Mary  Cook, 
£500  for  her  own  use  and  disposal,  notwithstanding 
her  coverture."  It  was  held  that  Mary  Cook  was  en- 
titled to  one  legacy  only,  of  £500,  and  that  the  same 
was  for  her  separate  use. 


Unequal.  Where,  however,  the  legacies  given  by  the  same  in- 

strument are  of  unequal  amount,  they  will  be  considered 
cumulative.2 


By  different 
instruments. 


Prima  facie 
cnmulative. 


(6.)  Where  a  testator  by  different  testamentary  in- 
struments has  given  legacies  of  quantity  simpliciter  to 
the  same  person,  the  court  considering  that  he  who  has 
given  more  than  once,  must,  prima  facie,  mean  more 
than  one  gift,  awards  to  the  legatee  all  the  legacies,  and 
it  is  immaterialwhether  the  subsequent  legacy  differs  in 
any  particulars  from  the  prior  one.3  But  though  the 
legacies  are  in  different  instruments,  if  they  are  not  given 
simpliciter,  but  the  motive  of  the  gift  is  expressed,  and 
in  such  instruments  the  same  motives  are  expressed, 


1  1  Bro.  C.  C.  31  n. 

^  Curry  v.  Pile,  2  Bro.  C.  C. 
225;  Hooley  v.  Hatton,  1  Bro. 
C.  C.  390  w. ;  Yodcney  v.  Han- 
sard, 3  Hare  620. 


''  Roch  V.  Callm,  6  Hare  531  ; 
Russell  V.  Dickson,  4  Ho.  of  Lds. 
293;  Lee  v.  Pain,  4  Hare  201- 
223. 
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and  the  same  sum  is  given,  the  court  considers  these  Same  motive 

two  coincidences  as  raising  a  presumption  that  the  tes-  ^^^  ^^^  ^"'"• 

tator  did  not,  by  a  subsequent  instrument  mean  another 

gift,  but  only  a  repetition  of  the  former  gift.i     But  the 

court  raises  this  presumption  only  where  the  double 

coincidence  occurs,  of  the  same  motive  and  the  same 

sum  in  both  instruments.     But  if  in  either  instrument 

there  be,  on  the  one  hand,  no  motive,  or  a  different  or 

additional  motive  expressed,  and  the  sum  be  the  same 

in  both  instruments,^  or,  on  the  other  hand,  though  the 

same  motive  be  expressed  in  different  instruments,  but 

the  sum^  are  different,^  the  presumption  will  be  in  favour 

of  accumulation  rather  than  substitution. 

Where,  however,  a  second  iustrument  expressly  refers 
to  the  first,  or  where,  by  intrinsic  evidence,  the  later 
instrument  was  a  mere  revision,  explanation,  or  copy  of 
the  former,  it  will  so  far  be  held  substitutional.*  As  to 
the  question,  when  intrinsic  evidence  is  receivable  in  Extrinsic  evi- 
favour  of  or  against  the  presumption,  the  authorities  '^®°°^- 
seem  to  lead  to  the  following  conclusions.^ 


(a.)  That  where  the  court  itself  raises  the  presumption  Where  the 

"     rt  raises 
presump- 


against  double  legacies — where,  for  instance,  two  legacies  ^j^g""^'  ™^^^ 


of  equal  amount  are  given  by  one  instrument,  parol  tion. 
evidence  is  admissible  to  show  that  the  testator  intended 
the  legatee  to  take  both,  for  that  is  in  support  of  the 
apparent  intention  of  the  will. 

(&.)  But  where  the  court  does  not  raise  the  presump-  where  the. 

. .  1  r        •      J.  ^  •         p  1  J.  Court  does  not 

tion — ^where,  tor  mstance,  legacies  ot  equal  amount  are  raise  the  pre- 
given  simpliciter  by  different  instruments — parol  evi-  sumption, 
dence  is  not  admissible  to  show  that  the  testator  in- 

1  Benyon  v.  Benyon,  17  Ves.  3i.  *  Fraser  v.  Byng,  1  Russ.  &  My. 

«  Roch  V.  Callen,  6  Hare  531 ;      90 ;  Coote  v.  Boyd,  2  Bro.  C.  C. 
T.  Morrison,  1  Bro.  C.  C.       521 ;  Currie  v.  Pye,  17  Ves.  462. 
18.  '62  L.  C.  329. 

'■'  Hurst  V.  Beacli,  5  Mad.  352. 
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tended  the  legatee  to  take  one  only,  for  that  is  in 
opposition  to  the  will.^ 

III.  The  satisfaction  or  ademption  2  of  a  legacy  by 
a  portion. 

IV.  The  satisfaction  of  a  portion  by  a  legacy. 
Ademption  of      "  Where  a  parent  gives  a  legacy  to  a  child,  not  stating 
tion°^nd  mce   the  purpose  With  reference  to  which  he  gives  it,  the  court 
versd.             understands  him  as  giving  a  portion,"  and  by  a  sort  of 

artificial  rule — in  the  application  of  which  legitimate 
children  have  been  very  harshly  treated — upon  an  arti- 
ficial notion,  and  a  sort  of  feeling  upon  what  is  called 
leaning  against  double  portions — if  the  father  advances 
a  portion  on  the  marriage  of  that  child  the  latter  is  pre- 
sumed to  be  an  ademption  of  the  legacy  pro  tanto,  or  in 
toto  as  the  money  advanced  is  respectively  less  than,  or 
equal  to,  or  greater  than  the  sum  given  by  the  legacy. 3 

The  following  observations  apply  generally  as  well  to 
the  ademption  of  a  legacy  by  a  portion,  as  of  a  portion 
by  a  legacy  : — 

Rule  does  not  1.  In  the  case  of  double  provisions,  the  doctrine  of 
le' arae^^a^'d  Satisfaction  applies  only  where  the  parental  relation,  or 
portions  to  a    its   equivalent  exists.     If,  therefore,  a  person  give  a 


stranger. 


1  Burst  V.  Beach,  5  Mad.  351 ;  quite  settled  that  there  is  no  dif- 

Hall  V.  HiU,  1  Dr.  &;  War.  94  ;  ference   between  the  two   oases, 

Lee  V.  Pain,  4  Hare  216.  beyond  the  verbal  difference  that 

3  "  When  the  will  is  made  first,  the  term  satisfaction  is  used  where 

and  the  settlement  afterwards,  it  the  settlement  has  preceded  the 

is  always  treated  as  a  case  of  what  will,    and    the    term    ademption 

is   called  ademption — that  is  to  where  the  wiU  has  preceded  the 

sav     the   benefits  given  by  the  settlement.    In  substance  there  is 

settlement  are  considered  to  be  no  distinction  between  the  prin- 

an  ademption  of  the  same  benefits  ciples  applied  to  the  two  classes 

given  to  the  same  child  by  the  of  C3se&."— Coventry  v.  Chichester, 


will 


2  H.  &  M.  159. 


"With  reference  to  oases  ....  *  Pym  v.  Lochyer,  5  My.  &  Cr. 

of   a  previous  settlement  and  a       29. 
subsequent  will  ....  it  is  now 
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legacy  to  a  mere  stranger,  and  then  make  a  settlement 
on  that  stranger  ;  or  first  agree  to  make  a  settlement 
on  that  stranger,  and  then  bequeath  a  legacy  to  him : 
the  stranger  is  entitled  to  claim  under  both  instru- 
ments ;  and  for  the  purposes  of  this  doctrine  it  is  settled 
that  an  illegitimate  child  is  in  the  eye  of  the  law  a  Or  illegitimate 
stranger  ;  and  that,  unless  other  circumstances  are  found 
than  the  bare  relation  of  parentage  "  by  nature,"  the 
illegitimate  child  is  at  liberty  to  claim  a  double  provision,  i 

The  presumption  against  double  portions  has  been  cha-  Presumption 

racterised  as  a  hard  and  artificial  rule,  but,  on  examina-  *°'^°A®f,°" 

'  '  good  eenae. 

tion,  will  appear  to  be  founded  on  good  sense  and  justice. 
In  Stcisse  v.  Lowther,'^  Wigram,  V.C.,  makes  the  follow- 
ing remarks — "  The  rule  of  presumption,  as  I  before 
said,  is  against  double  portions  as  between  parent  and 
child  ;  and  the  reason  is  this — a  parent  makes  a  certain 
provision  for  his  children  by  will,  if  they  attain  21,  or 
marry,  or  require-  to  be  settled  in  life ;  he  afterwards 
makes  an  advancement  to  a  particular  child.  Looking 
at  the  ordinary  dealings  of  mankind,  the  court  concludes 
that  the  parent  does  not,  when  he  makes  that  advance- 
ment, intend  the  will  to  remain  in  full  force,  and  that  he 
has  satisfied  in  his  Ufetime  the  obligation  which  he 
would  otherwise  have  discharged  at  his  death ;  and 
having  come  to  that  conclusion,  as  the  result  of  general 
experience,  the  court  acts  upon  it,  and  gives  efiecfr  to  the 
presumption  that  a  double  provision  was  not  intended. 
If,  on  the  other  hand,  there  is  no  such  relation  either 
natural  or  artificial,  the  gift  proceeds  from  the  mere 
bounty  of  the  testator ;  and  there  is  no  reason  within 
the  knowledge  of  the  court,  for  cutting  off  anything 
which  has  in  terms  been  given.  The  testator  may  give 
a  certain  sum  by  one  instrument,  and  precisely  the  same 
sum  by  another ;  there  is  no  reason  why  the  court  should 
assign  any  hmit  to  that  bounty  which  is  wholly  arbi- 

1  Ex  parte  Pye,  18  Ves.  150.  =2  Hare  436. 
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trary.  The  court,  as  between  strangers,  treats  several 
gifts  as  prima  facie,  cumulative.  The  consequence  is, 
as  Lord  Eldon  observed,  that  a  natural  child,  who  is 
in  law  a  stranger  to  the  father,  stands  in  a  better  situ- 
ation than  a  legitimate  child,  for  the  advancement  in 
the  case  of  the  natural  child  is  not,  prima  facie,  an 
ademption." 

donOT  h^''^'^^  2.  The  next  general  proposition  is,  that  although  the 
placed  him-  doctrine  of  satisfaction  does  not,  as  a  general  rule,  apply 
«fflre»ieis''to  where  the  donee  is  a  stranger,  it  may,  and  does,  apply 
donee.  where  the  donor  has  placed  himself,  "  in  loco  parentis  " 

towards  the  beneficiary. 

What  is  put-  As  to  what  constitutes  the  qua^i  parental  relation, 
inioco^^^^  which  is  signified  by  the  words,  "putting  one's-self  in 
parentis.  Iqqq  parentis,"  the  case  of  Powys  v.  Mansfield'^  is  in 

point.  There  the  question  arose  whether  Sir  John 
Barrington,  who  had  by  his  will  given  £10,000  to  one 
of  his  nieces,  and  had  afterwards  settled  £10,000  on  her 
marriage,  stood  "in  loco  parentis"  to  the  niece,  so  as 
to  give  rise  to  the  application  of  the  doctrine  of  satis- 
faction. The  niece  was  one  of  the  daughters  of  Sir 
John's  brother,  Fitzwilliam,  and  the  general  relations 
subsisting  between  the  uncle  and  nieces  were  thus 
stated  in  the  evidence,  "'That  Sir  Fitzwilliam,  in  com- 
pliance with  the  wishes  of  Sir  John,  resided  near  Sir 
John,  in  the  Isle  of  Wight,  and  maintained  a  more 
expensive  establishment  than  his  income  (which  did 
not  exceed  £400  a-year)  would  allow  of ;  that  Sir  John 
and  his  brother  lived  on  the  most  affectionate  terms 
with  each  other  ;  that  for  several  years  Sir  John  gave 
his  brother  £1000  a-year ;  that  he  took  the  greatest 
interest  in  his  nieces,  behaved  to  them  as  a  father,  and 
always  acted  to  them  as  the  kindest  of  parents,  not 
showing  more  partiality  to  one  than  to  another ;  that 

1  6  Sim.  544,  3  My.  &  Or.  359. 
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he  frequently  gave  them  pocket-money,  and  made  them 

other   presents,  and   occasionally  advanced   money  to 

defray  the  expense  of  their  clothing  and  education ;  that 

he  allowed  them  to  use  his  horses  and  carriages,  and 

had  them  frequently  to  dine  with  him,  and  that  one  or 

other  of  them  was  almost  always  staying  at  his  house  ; 

that  he  was  consulted  as  to  the  appointment  of  their 

masters  and  governesses,  and  as  to  the  marriages  of  such 

of  them  as  were  married ;  and  that  on  the  plaintiff's 

marriage,  the  terms  of  the  settlement  were  negotiated 

between  the  plaintiff  and  Sir  John,  and  their  respective 

solicitors,  without  any  interference  on  the  part  of  Sir 

FitzwilHam  ;  that  Sir  John,  who  gave  the  instructions 

for  the  settlement  on  the  20th  April  1817,  proposed 

that  the  £10,000  should  be  settled  on  all  the  children  of 

the  marriage,  but  afterwards,  on  the  suggestion  of  the 

plaintiff,  it  was  agreed   that  the   £10,000  should  be 

settled  on  the  younger  children  only,  as  the  eldest  son 

would  be  entitled  to  a  considerable  estate  on  his  father's 

side."     Upon  these  facts,  the  Lord  Chancellor,  reversing 

the  decision  of  the  Vice-Chancellor,  held  that  Sir  John 

had  placed  himself   "  in   loco  parentis,"   making   the 

foUowing  observations — "  The  authorities  leave  in  some 

obscurity  the  question  as  to  what  is  to  be  considered  as 

meant  by  the  expression  universally  adopted,  of  one  '  in 

loco  parentis.'     Lord  Eldon,  however,  in  Ex  parte  Pye, 

has  given  to  it  a  definition,  which  I  readily  adopt,  not 

only  because  it  proceeds  from  his  high  authority,  but 

because  it  seems  to  me  to  embrace  all  that  is  necessary 

to  work  out  and  carry  into  effect  the  object  and  meaning 

of  the  rule.     Lord  Eldon  says,  it  is  a  person  meaning  to  A  person 

put  himself  in  loco  po^rentis,  in  the  situation  of  the  per-  ™^t^^-°^  \  ■ 

son  described  as  the  lawful  father  of  the  child ;  but  this  lom  parentis 

definition  must,  I  conceive,  be  considered  as  applicable  ^Jproyid[ng"^ 

to  those  parental  offices  and  duties  to  which  the  subject  ^o""  *^6  <=i'ii<^- 

in  question  has  reference — namely,  to  the  office  and 

duty  of  the  parent  to  make  provision  for  the  child.     The 
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offices  and  diities  of  a  parent  are  infinitely  various,  some 
having  no  connexion  whatever  with  making  a  provision 
for  the  child,  and  it  would  be  most  illogical  from  the 
exercise  of  any  such  offices  or  duties,  hy  one  not  the 
father,  to  infer  an  intention  in  such  person  to  assume 
also  the  duty  of  providing  for  the  child.  The  relative 
situation  of  the  friend  and  of  the  father  may  make  this 
unnecessary,  and  the  other  benefits  most  essential. 

"  Sir  William  Grant's  definition  is — '  A  person  as- 
suming the  parental  character,  or  discharging  parental 
duties,'  which  may  seem  not  to  differ  much  from  Lord 
Eldon's  ;  but  it  wants  that,  which,  to  my  mind,  consti- 
tutes the  principal  value  of  Lord  Eldon's  definition — 
Must  refer  to  namely,  the  referring  to  the  intention,  rather  than  to 
d'onor!'""  "*     the  act,  of  the  party.    The  Vice-Chancellor  says  it  must 
be  a  person  who  has  so  acted  towards  the  child  as  that 
he  has  thereby  imposed  on  himself  a  moral  obligation 
to  provide  for  it,  and  that  the  designation  will  not  hold 
where  the  child  has  a  father  with  whom  it  resides,  and 
by  whom  it  is  maintained.     This  seems  to  infer  that 
the  locus  parentis  assumed  by  the  stranger  must  have 
reference  to  the  pecuniary  wants  of  the  child,  and  that 
Lord  Eldon's  definition  is  to  be  so  understood,  and  I  so 
far  agree  with  it ;  but  I  think  the  other  circumstances 
required  are  not  necessary  to  work  out  the  principle  of 
the  rule,  or  to  effectuate  its  object.     The  rule,  both  as 
applied  to  a  father  and  to   one  in   loco  parentis,  is 
founded  upon  the  presumed  intention.    A  father  is  sup- 
posed to  intend  to  do  what  he  is  in  duty  bound  to  do— 
namely,  to  provide  for  his  child  according  to  his  means. 
So,  one  who  has  assumed  that  part  of  the  office  of  a 
father,  is  supposed  to  intend  to  do  what  he  has  assumed 
to  himself  the  office  of  doing.     If  the  assumption  of  the 
character  be  established,  the  same  inference  and  pre- 
sumption must  follow.     The  having  so  acted  towards  a 
child  as  to  raise  a  moral  obligation  to  provide  for  it 
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affords  a  strong  inference  in  favour  of  the  fact  of  the 
assumption  of  the  character ;  and  the  child  having  a 
father  with  ■whom  it  resides,  and  by  whom  it  is  main- 
tained, affords  some  inference  against  it;  but  neither 
are  conclusive." 

Whereas  in  the  case  of  satisfaction  of  a  debt  by  a  Leaning 
legacy,  equity  leans  strongly  against  the  presumption,  ^sa^i^st  double 
the  leaning  is  all  the  other  way  in  the  case  of  portions. 
In  this  ease  the  presumption  of  satisfaction  will  not  be 
repelled,  "  though  there  may"  be  slight  circumstance  of 
difference  between  the  advance  and  the  portion."  Thus, 
in  the  case  of  Lord  Durham  v.  Wharton^  a  father  by 
wiU  bequeathed  £10,000  to  trustees,  one  half  to  be  paid 
at  the  end  of  three  years,  and  the  other  half  at  the  end 
of  six  years  from  his  death,  with  interest  in  the  mean- 
while, and  declared  the  trusts  to  be  for  his  daughter  for 
life,  and  after  her  decease  in  trust  for  her  children,  as 
she  should  appoint  by  deed  or  will,  and  in  default  of 
appointment  for  all  her  children  equally ;  and  subse- 
quently, on  the  marriage  of  the  daughter,  agreed  to  give 
her  £15,000,  to  be  paid  to  the  intended  husband,  he 
securing  by  his  settlement  pin  money  and  a  jointure  for 
his  wife,  and  portions  for  the  younger  children  of  the 
marriage.  It  was  held  that  the  £10,000  was  satisfied 
by  the  sum  advanced  by  the  father.  Observe  how 
strong  this  decision  was.  By  the  will,  the  daughter 
took  a  life-interest ;  by  the  settlement,  a  jointure.  By 
the  will,  all  the  children  of  the  daughter  took ;  by  the 
settlement,  portions  were  provided  only  for  the  younger 
children  of  the  particular  marriage. 

And  the  above  principles  will  be  applied  not  only  Same  princi- 
where,  as  in  the  above  case,  the  will  precedes  the  settle-  ^^^en^gguie^^'^ 
ment,  but  where  the  order  of  events  is,  first,  a  settle-  ment  comes 
ment;  secondly,  a  will.     This  was  decided  in  the  case    ^  ""^^  *'  ■ 
'  3  Cl.  &  F.  14G. 
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of  Thywne  v.  GlengallA  There  a  father  having,  upon 
the  marriage  of  his  daughter,  agreed  to  give  her  a  por- 
tion of  £100,000,  transferred  one-third  thereof  in  stock 
to  the  four  trustees  of  the  marriage  settlement,  and  gave 
them  his  for  transfer  of  the  remainder  in  like  stock  upon 
his  death ;  the  latter  stock  to  be  held  by  them  in  trust 
for  the  daughter'is  separate  use  for  life,  and  after  her 
death  for  the  children  of  the  marriage,  as  the  husband 
and  she  should  jointly  appoint.  The  father  afterwards 
by  his  will  gave  to  two  of  the  trustees  a  moiety  of  the 
residue  of  his  personal  estate  in  trust  for  the  daughter's 
separate  use  for  life,  remainder  for  her  children  gene- 
rally, as  she  should  by  deed  or  will  appoint.  And  it 
was  held  that  the  moiety  of  the  residue  given  by  the 
wiU  was  a  satisfaction  of  the  sum  of  stock  secured  by 
the  bond,  notwithstanding  the  differences  of  the  trusts, 
and  it  being  found  to  be  for  the  benefit  of  the  daughter 
and  children,  if  she  should  have  any,  to  take  under  the 
will,  she  was  held  bound  to  elect  so  to  take.  With  re- 
ference to  this  subject,  the  following  remarks  were  made 
in  the  House  of  Lords: — "  We  must  throw  out  of  con- 
Not  a  ques-  sideration  all  the  cases  in  which  questions  have  arisen 
faction  of^a  ^^  *^  legacies  being  or  not  being  held  to  be  in  satisfac- 
debt.  tion  of  debt ;  for,  however  similar  the  two  cases  may 

appear  at  first  sight,  the  rules  of  equity,  as  applicable 
to  each,  are  absolutely  opposed,  the  one  to  the  other. 
Equity  leans  against  legacies  being  taken  in  satisfaction 
of  debt,  but  leans  in  favour  of  a  provision  made  by  will 
being  in  satisfaction  of  a  portion  by  contract,  feeling  the 
great  improbability  of  a  parent  intending  a  double  por- 
tion for  one  child,  to  the  prejudice  generally,  as  in  the 
present  case,  of  other  children.  In  the  case  of  debt, 
therefore,  small  circumstances  of  difference  between  the 
debt  and  legacy  are  held  to  negative  any  presumption 
of  satisfaction ;  whereas,  in  the  cases  of  portions,  small 
circumstances  are  disregarded.     So  in  the  case  of  debt, 

1  2  Ho.  of  Lds.  131. 


SATISFACTION.  207 

a  smaller  legacy  is  not  held  to  be  in  satisfaction  of  part 
of  a  larger  debt ;  but  in  the  case  of  portions,  it  may  be 
a  satisfaction  ^ro  tanto.  In  the  case  of  a  debt,  a  gift 
of  the  whole  or  part  of  the  residue  cannot  be  a  satisfac- 
tion, because  it  is  said,  the  amount  being  uncertain,  it 
may  prove  to  be  less  than  the  debt.  In  considering 
whether  this  rule  applies  to  portions,  which  is  the  only 
question  in  this  case,  the  reason  of  the  rule  as  applicable 
to  debts  must  not  be  lost  sight  of ;  becai;se  as  a  portion 
may  be  satisfied  pro  tanto  by  a  smaller  legacy,  the 
reason  given  for  the  rule  as  applicable  to  debts  cannot 
apply  to  portions.  And,  on  the  contrary,  as  the  residue 
must  be  supposed  by  the  testator  to  have  been  of  some 
value,  it  would  appear  on  principle  that  it  ought  to  be 
considered  as  satisfaction  altogether,  or  p7^o  tanto  ac- 
cording to  the  amount.  For  why  should  £1000,  given 
as  a  residue,  not  have  the  same  effect  upon  a  larger  por- 
tion as  £1000  given  as  a  money  legacy."  ^ 

It  will  be  seen  that  there  is  no  objection  in  principle  where  settle- 
as  to  the  application  of  this  doctrine  where  the  will  pre-  ™®°*  ""'"'^^ 

■^■■^  '^        first,  persons 

cedes  the  settlement,  and  the  trusts  are  dissimilar ;  yet  taking  under 
in  the  case  where  the  settlement  comes  first,  a  difficulty  cj^^ers.""^ 
necessarily  arises.  For,  in  this  latter  case,  the  class 
entitled  under  the  settlement  are  purchasers,  and  as 
such  cannot,  be  deprived  against  their  will  of  their 
rights  upon  any  presumed  intention  of  the  testator.  At 
the  utmost  they  can  only  be  put  to  election  whether  to 
take  under  the  will  or  under  the  settlement,  or  as  it  is 
more  correctly  stated  in  Coventry  v.  Chichester,^  "  If  the 
gift  falls  within  any  of  the  ordinary  modes,  and  there 
is  nothing  singular  or  extraordinary  or  peculiar  in  the 
gift  by  the  father  to  the  child  by  way  of  portion,  then  it 
is  considered  that  the  double  portion  is  not  intended, 
and  the  doctrine  of  satisfaction  of  one  by  the  other  (or, 
as  it  seems  to  me,  really  and  in  truth  the  bringing  the 
1  Coventry  v.  Chichester;  2  H.  &  M.  U9.  «  2  H.  &  M.  161. 
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one  iato  hotchpot  before  any  benefit  can  be  taken  from 
the  other)  will  arise." 

Legacy  to  a  Where  a  parent  gives  a  legacy  to  a  child  to  whom  he 
fatWi'sTn-"™  ^®  already  indebted,  the  case  stands  on  the  same  footing 
debted.  as  a  legacy  by  any  other  person  in  satisfaction  of  a  debt, 

not  being  a  portion ;  hence  a  subsequent  legacy  will  not, 
in  the  absence  of  intention,  express  or  implied,  be  con- 
sidered as  a  satisfaction  of  the  debt,  unless  it  be  either 
equal  to  or  greater  than  the  debt  in  amount,  and  unless 
the  presumption  of  satisfaction  be  not  repelled  by  any 
of  those  slight  circumstances  which  will  take  a  bequest 
of  such  amount  to  a  stranger  out  of  the  general  rule.l 
And  the  same  rules  apply  to  a  legacy  to  a  wife  to  whom 
the  husband  is  indebted.  2 

Advancement  Where  a  parent,  however,  being  indebted  to  his  child 
chifd  to^whom  '^^^kcs,  in  his  lifetime,  an  advancement  to  the  child 
he  is  indebted,  upon  marriage  or  upon  some  other  occasion,  of  a  portion 
equal  to  or  exceeding  the  debt,  it  will  prima  facie  be 
considered  a  satisfaction ;  and  it  is  immaterial  whether 
the  portion  be  given  in  consideration  of  natural  love 
or  affection,  or  whether  in  the  case  of  a  portion  to  a 
daughter,  the  husband  be  ignorant  of  the  debt.  Thus, 
in  Wood  v.  Briant  3  a  father  administrator  durante 
minore  cetate  of  his  daughter,  who  was  executor  and 
residue  legatee  of  her  grandmother's  estate,  agreed 
when  she  married  with  the  plaintiff  that  she  should 
have  £800,  which  in  the  settlement  was  called  her 
portion.  Lord  Hardwicke  refused  to  decree  an  account 
of  the  grandmother's  personal  estate,  as  she  had  been 
dead  twenty  years ;  but  directed  the  father's  repre- 
sentatives should  account  for  his  personal  estate  as  to 
the  £800  only,  and  interest  at  four  per  cent,  from  the 

1  StocJcen  v.  Stockm,  i  Sim.  152.       568. 

2  Fowler  v.  Fowler,  3  P.  Wms.  '■>  2  Atk.  521. 
353;    Cole  v.    Willard,  25  Beav. 
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marriage.  1  Lord  Hardwicke  said,  "  There  are  very 
few  cases  where  a  father  will  not  be  presumed  to  have 
paid  the  debt  he  owes  to  his  daughter,  when,  in  his 
lifetime,  he  gives  her  in  marriage  a  greater  sum  than 
he  owed  her,  for  it  is  very  unnatural  to  suppose  that  he 
would  choose  to  leave  himself  a  debtor  to  her,  and  sub- 
ject to  an  account." 

It  was  for  some  time  an  unsettled  point  as  to  whether, 
if  the  sum  given  by  second  instrument  was  smaller  than 
that  given  by  the  first,  the  less  sum  operated  as  a  total 
satisfaction  of  the  larger.  This  question  can  of  course 
be  of  practical  value  only  where  the  will  precedes  the 
the  settlement ;  for  where  the  order  is  reversed,  and  the 
settlement  comes  first,  the  rights  of  those  taking  under 
a  positive  contract  such  as  a  settlement  is,  cannot  be 
affected  or  modified  by  subsequent  voluntary  gifts.  It 
was  for  a  long  time  considered  that  the  settlement  of  a 
smaller  portion  effected  a  complete  ademption  of  a 
larger  legacy  given  by  a  previous  will.  But  it  was  left 
to  Lord  Cottenham  in  the  case  of  Pym  v.  Lockyer^  Sum  given 
to  establish  the  true  and  logical  rule  that  an  advance-  gt^ument  it 
ment  subsequent  to  a  will,  if  less  in  amount  than  the  l';ss>  satiafac- 
sum  given  by  the  will,  was  to  be  considered  a  satisfac- 
tion 'p-o  tanto  only. 

As  to  "  extrinsic  evidence."     The  rule  against  double  Extrinsic  evi- 

(3.61106 

portions  is  a  presumption  of  law,  and  like  other  pre- 
sumptions of  law  may  be  rebutted  by  evidence  of  ex- 
trinsic circumstances,  i.e.,  evidence  of  facts  not  contained 
in  the  written  instrument  itself.  The  rules  on  this 
subject  will  be  best  illustrated  by  the  cases  of  Rail  v. 
Hill?  and  Kirk  v.  Eddotves.*     In  Hall  v.  Hill  the 

1  Hayes  v.  Garvey,  2  J.   &  L.  a  5  My.  &  Cr.  29. 

temp.  Sugd.  268  ;  Plunketv.  Lewis,  M  Dr.  &  War.  94. 

3  Hare  316.  ■■  3  Hare  509. 
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A  presump- 
tion against 
the  apparent 
intention  of 
instrument 
may  be  re- 
butted by 
parol  evi- 
dence. 


facts  were  as  follows  :    tlie  testator,  on  the  marriage 
of  his  daughter,  intended  to  provide  a  sum  of  £800 
as  her   portion,   and  the  matter   was   arranged  thus. 
The  intended  husband  gave  a  bond  of  the  same  amount 
to  the  trustees  of  the  marriage  settlement,  and  this  was 
settled  upon  the  intended  wife  and  issue ;  and  the  father 
at  the  same  time  gave  a  counter-bond  for  the  like  sum 
to  the  husband,  payable  by  instalments,  part  thereof  to 
be  paid  during  his  Hfe,  and  the  residue  upon  his  decease ; 
and  then  by  his  will  bequeathed  to  his  said  daughter  a 
legacy  of  £800.     Parol  evidence  was  tendered  on  the 
part  of  the  defendants  to  show  what  was  the  real  in- 
tention of  the  testator.     By  that  evidence  it  was  proved 
beyond  a  doubt  that  the  intention  of  the  testator  at 
the  time  of  making  his  will  was  to  satisfy,  by  means 
of  the   legacy,  the  portion  he  had  provided  for  his 
daughter.    Two  questions  arose,  1st,  whether  the  legacy 
to  the  daughter  was  to  be  considered  as  a  satisfaction 
of  the  bond  executed  to  the  husband ;  and  2d,  whether 
parol  evidence  was  admissible  to  show  that  such  was 
the  intention  of  the  testator.     With  regard  to  the  first 
question,  it  is  sufficient  to  state  that  the  Lord  Chancellor 
held  that  by  construction  of  law  the  legacy  could  not 
be  considered  as  a  satisfaction  of  the  debt  to  the  hus- 
band.     This  being  so  decided,  necessarily  raised  the 
question,  whether  evidence  of  the  testator's  intention 
that  the  legacy  should  be  a  satisfaction  was  admissible. 
"  There  is  no  doubt  of  the  general  rule  that  when  by 
presumption  you  come  to  a  construction  against  the 
apparent  intention  of  the  instrument,  that  may  be  re- 
butted by  parol  evidence."     After  a  thorough  iavesti- 
gation  of  all  the  cases,  the  Lord  Chancellor  thus  con- 
cludes :    "  Having  now  gone  through  the  cases,   the 
question  is,  what  am  I  to  do   in  the  present  case? 
Here  the  debt  was  first  incurred,  and  then  comes  the 
wiU.     I  have  already  decided  that  the  legacy  to  the 
daughter  by  that  will  could  not,  by  the  general  rules 
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of  the  court,  be  held  to  be  a  satisfaction  of  the  debt. 
How  then  can  I  admit  parol  evidence  to  lead  me  to  a 
different  conclusion  from  what  I  have  arrived  at  by- 
construction  ?  The  will  gives  a  legacy  simply.  The 
law,  as  declared  by  me,  says,  that  this  legacy  is  not  in 
satisfaction  of  the  previous  debt.  If  I  then  admit 
parol  evidence  it  must  be  in  connexion  with  the  will, 
it  has  nothing  to  do  with  the  debt.  The  debt  was 
contracted  before  the  will  was  made,  and  the  declara* 
tions  of  the  testator  which  have  been  adduced  in 
evidence  cannot  apply  to  the  debt,  but  must  be  used 
in  reference  to  the  will  only ;  and  I  am  asked  now  to 
insert  in  the  will  a  declaration  by  the  testator  which  I 
do  not  find  in  it,  namely,  that  he  means  the  legacy  to 
be  a  satisfaction  of  the  debt.  I  am  of  opinion  I  can 
do  no  such  thing.  If  I  were  to  admit  the  evidence  it  Admitted 
would  be,  not  with  a  view  to  extrinsic  circumstances,  strue  the  will, 
but  to   the  construction  of  the  will  itself.      I  must,  "°* !°  ™P.<""* 

,.,  1-111  extrinsic  oir- 

therefore,  reject  the  parol  evidence  which  has  been  oumstanoes. 
offered  in  this  case,  and  declare  that  upon  the  true 
construction  of  the  will  the  legacy  is  not  to  be  taken 
in  satisfaction  of  the  debt."  In  Kirh  v.  Eddoives,  a 
father  bequeathed  £3000  for  the  separate  use  of  his 
daughter  for  life,  with  ulterior  trusts  for  her  children. 
Subsequently  he  gave  the  daughter  and'  her  husband 
a  promissory-note  for  £500.  The  defendants  alleged 
the  £500  to  have  been  intended  as  a  satisfaction  pro 
tanio  of  the  legacy  of  £3000,  and  tendered  evidence  of 
the  declarations  of  the  testator  at  the  time  of  handing, 
over  the  note,  that  it  was  to  be  in  part  satisfaction  of 
the  legacy  of  £3000,  and  that  the  testator  was  advised 
by  his  solicitor  that  it  was  not  necessary  to  alter  his 
will  to  give  it  that  effect.  Wigram,  V.-C,  held  that 
this  evidence  was  admissible  on  the  following  reason- 
ing:— "Where  similar  questions  have  arisen  upon  gifts 
given  by  two  distinct  instruments,  the  law  as  to  the 
admissibility  of  parol  evidence  has,  I  believe,  been  long 
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since  settled.      In  such  cases  the  rule  of  law  applies 
that  written  instruments  cannot  he  added  to,  or  ex- 
plained hy,  parol  evidence ;  and,  therefore,  unless  the 
second  instrument  in  express  terms  or  hy  presumption 
of  law  adeems  the  gift  made  by  the  instrument  of 
earlier  date,  no  question  can  arise.     Both  instruments 
will  take  effect.     Again,  if  the  second  instrument  in 
terms  adeems  the  gift  hy  the  first,  it  could  not,  I  ap- 
prehend, he  contended  that  it  would  not  produce  its 
intended  effect;   a  party  claiming  under  and  having 
taken  the  benefit  of  it,  could  not  claim  that  benefit 
and  at  the  same  time  refuse  to  give  full  effect  to  it. 
If,  however,  the   second  instrument   do  not  in  terms 
adeem  the  first,  but  the  case  is  of  that  class  in  which, 
from  the  relation  between  the  author  of  the  instrument 
Presumption    ^nd  the  party  claiming  under  it,  (as  in  the  actual  or 
raised  from     assumed  relation  of  parent  and  child.)  or  on  other 

relation  of  .     '^  , 

parties  m:iy  be  grounds,  the  law  raiscs  a  presumption  that  the  second 
rebutted.  instrument  was  an  ademption  of  the  gift  by  the  instru- 
ment of  earlier  date,  evidence  may  be  gone  in  to  show 
that  such  presumption  is  not  in  accordance  with  the 
intention  of  the  author  of  the  gift ;  and  where  evidence 
is  admissible  for  that  purpose,  counter-evidence  is  also 
admissible.  In  such  cases  the  evidence  is  not  admitted 
on  either  side  for  the  purpose  of  proving  in  the  first 
instance  with  what  intent  either  wiiting  was  made,  but 
for  the  purpose  only  of  ascertaining  whether  the  pre- 
sumption  which  the   law  has   raised  be  well  or  iU 

founded In  this  case  the  advance  of  £500  was 

after  the  date  of  the  will.  This,  the  second  transaction, 
however,  is  not  evidenced  by  any  writing,  and  the 
technical  rule,  to  which  I  have  referred,  against  admit- 
ting evidence  to  prove  what  was  the  intention  of  the 
parties  to  that  transaction,  does  not  therefore  apply. 
The  question  is,  whether  any  other  rule  applies  which 

ehall  exclude  the  evidence The  declarations  of 

the  testator  accompanying  the  transaction  were  objected 
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to.  Why  should  these  accompanying  declarations  not  be 
admissible  ?  They  are  of  the  essence  of  the  transaction, 
and  the  truth  of  the  transaction  itself  cannot  be  known 
to  the  court  without  them.  The  rule  which  would 
exclude  the  evidence,  if  the  intention  of  the  parties  had 

been  expressed  in  writing,  does  not  apply The 

evidence  does  not  touch  the  will,  it  proves  only  that  a 
given  transaction  took  place  after  the  will  was  made, 
and  proves  what  that  transaction  was,  and  calls  upon 
the  court  to  decide  whether  the  legacy  given  by  the 
will  is  not  adeemed.  Ademption  of  the  legacy,  and  not 
revocation  of  the  will,  is  the  consequence  for  which  the 
defendant  contends.  The  defendant  does  not  say  the 
will  is  revoked,  he  says  the  legatee  has  received  his 
legacy  by  anticipation. 

"  Upon  the  whole,  not  holding  that  extrinsic  evidence 
can  in  any  case  be  admitted  to  alter,  add  to,  or  vary  a 
written  instrument,  or  to  prove  with  what  intention  an 
instrument  was  executed,  nor  that  declarations  of  the 
testator  made  at  any  other  time  than  contemporaneously 
with  the  advance,  and  as  part  of  the  transaction,  the 
truth  of  which  I  am  bound  to  ascertain,  would,  in  this 
case,  be  admissible ;  and  distinguishing  between  revo- 
cation and  ademption,  I  am  of  opinion  that  this  evidence 
must  be  received." 

Note. — On  tlie  subjects  of  conversion,  election,  satisfaction,  and  per- 
formance, the  author  has  to  acknowledge  his  obligations  to  Messrs 
White  &  Tudor'e  Leading  Cases,  and  also  to  the  valuable  lectures  of  Mr 
Haynes  on  those  subjects. 


CHAPTEK  XIV. 

ADMINISTRATION   OF  ASSETS. 

Where  a  testator  possessed  of  property  of  various  kinds 
dies  indebted,  having  disposed  of  his  estate  among 
different  persons,  or  not  having  made  any  disposition, 
it  often  becomes  material  to  consider  the  order  and 
sometimes  the  proportions  and  mode  in  which  the 
several  subjects  of  property  are  applicable  to  the  liqui- 
dation of  the  debts ;  for  every  description,  of  property 
is  now  constituted  assets.  That  property  of  a  deceased 
person  which  is  available  at  common  law  for  the 
purpose  of  satisfying  his  creditors,  is  commonly  termed 
Distinction  legal  Qssets,  and  will  be  applied  both  at  law  and  in 
between  legal  equity,  in  the  ordinary  course  of  administration,  which 

and  equitable        .  i   i  ,         p  ,    •  .  ••,  ji 

assets.  gives  dcbts  01  a  certain  nature  a  priority  over  others  ; 

where,  however,  the  assets  are  such  as  are  available  only 

E  uit  ble        ^^  ^  court  of  equity,  they  are  termed  equitable  assets, 

assets  distri-    and  according  to  the  well-known  maxim,  that  equality 

pas^^^'""^*    is  equity,  will,  after  satisfying  those  who  have  liens  on 

any  specific  property,  be  distributed  amongst  the  creditors 

of  all  grades,  pari  passu,  without  any  regard  to  legal 

priority.     But  it  should  be  observed  that  property  is  not 

distributable  as  equitable  assets  merely,  because  it  is  an 

object  of  equitable  jurisdiction.     Tlie  true  principle  is 

thus  laid  down  by  V.C.  Kindersley,  in  Cook  v.  Gregson,^ 

1  3  Drew,  O'lO. 
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"  The  general  proposition  is  clear  enough,  that  when 
assets  may  be  made  available  in  a  court  of  law,  they  are 
legal  assets ;  and  when  they  can  only  be  made  available 
through  a  court  of  equity,  they  are  equitable  assets. 
This  proposition,  however,  does  not  refer  to  the  question 
whether  the  assets  can  be  recovered  by  the  executor  in 
a  court  of  law,  or  in  a  court  of  equity.  The  distinction  Distinction 
refers  to  the  remedies  of  the  creditor, .  and  not  to  the  ^^^J^.  *"  ^^^ 

•'  _      '  _  creditor  s 

nature  of  the  property.  The  question  is  not,  whether  remedies, 
the  testator's  interest  was  legal  or  equitable,  but  whether 
a  creditor  of  the  testator,  seeking  to  get  paid  out  of  such 
assets,  can  obtain  payment  thereout  from  a  court  of  law, 
or  can  only  obtain  it  through  a  court  of  equity.  This  I 
apprehend  is  the  true  distinction.  If  a  creditor  brings 
an  action  at  law  against  the  executor,  and  the  executor 
pleads  ^lene  administravit,  the  truth  of  the  plea  must 
be  tried  by  ascertaining  what  assets  the  executor  has 
received,  and  whatever  assets  the  court  of  law,  in  trying 
that  question,  would  charge  the  executor  with,  must  be 
regarded  as  legal  assets ;  all  others  would  be  equitable 
assets.  Suppose,  however,  that  distinction  to  be  well 
founded,  there  still  remains  the  question — What  pro- 
perty come  to  the  hands  of  the  executor,  would  a  court 
of  law  consider  property  to  be  taken  into  account  as 
assets,  in  trying  the  truth  of  the  pleajjfeme  adminis- 
travit? I  think  the  general  principle  is,  that  a  court  of 
law  would  treat  as  assets  every  item  of  property  come  to  Legal  assets 
the  hands  of  the  executor,  which  he  has  recovered,  or  ^^^  ^'^"^^  ''^ 

-  .  .,,,.,    coverable  by 

had  a  right  to  recover,  merely  virtute  officii,  i.e.,  which  the  executor 
he  would  have  had  a  right  to  recover,  if  the  testator  ''"'*"*'  °-^"^ 
had  merely  appointed  him   executor,   without  saying 
anything  about  his  property  or  the  application  thereof." 

The   following  is   the  legal  order  in  which  personal  Course  of  ad- 
property,  which  comes  into  the  hands  of  the  executor  "/i^g*^^*^""^^^ 
or  administrator  by  virtue  of  his  office,  is  distributed 
among  the  creditors  of  the  deceased: — 
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1.  Debts  due  to  the  Crown  by  record  or  specialty.! 

2.  Debts  to  whicb  particular  statutes  give  priority.  2 

3.  Judgment  debts,  duly  registered.3 

4.  Recognizances  and  statutes. 

5.  Debts  by  specialty  contracts,  for  valuable  con- 
sideration, whether  the  heir  be,  or  be  not,  bound.  ^ 
Arrears  of  rent  service,  even  though  the  rent  be  reserved 
by  parol,  rank  equally  with  specialties.^ 

6.  Debts  by  simple  contract  and  unregistered  judg- 
ments, which  only  rank  pari  passu  with  debts  by  simple 
contract.^ 

7.  Voluntary  bonds; 7  but  if  a  voluntary  bond  be 
assigned  for  value,  at  any  rate  in  the  life  of  the  obligor, 
it  will,  in  the  administration  of  assets,  stand  on  the  same 
footing  as  a  bond  originally  given  for  value.  8 

Lands  not  Lands  not  charged  with  the  payment  of  debts  are 

charged  with    gometimes  called  legal  assets.     The  stat.  3  and  4  Will. 

debts  legal  ° 

assets  by  3  &   IV.  c.  104,  enacts  that  aU  the  real  estate  of  a  deceased 

c.  104.  person,    "  which   he   shall  not  by  his  last  will   have 

charged  with,  or  devised  subject  to  the  payment  of  his 

debts,  shall  be  administered  in  courts  of  equity,  for  the 

payment  of  the  just  debts  of  such  person,  as  well  debts 

due   on  simple   contract,  as  on  specialty."      But  the 

Order  of  pay-   Order  of  payment  out  of  such  land  is  not  pari  passu, 

r^d'  ""^t  "*     according  to  the   mode   in    which  equity  administers 

chirgedwith    equitable  assets.    The  statute  lays  down  the  following 

order  of  payment:  — 

1.  Specialty  in  which  the  heirs  are  bound. 

2.  Specialties  in  which  the  heirs  are  not  bound,  and 
simple  contract  debts  to  rank  equally. 

1  2  Inst.  32.  5  Com.  Dig.  Admin,  c.  2. 

2  See  58  Geo.  III.  c.  73.  ss.'l  «  Re  Turner, liW.'S,.  337;  23 
&  2.                                                          &  24  Vict.  c.  38. 

■'  Stats.  2  &  3  Vict.  11;  18  &  '  Ramsden  v.  Jackson,   1   Atk. 

19  Vict.  15;  23  &  24  Vict.  ^.  38,  294. 

ss.  3,  4.  5.  ^  Payne  v.  Mortimer,  4  De  G.  & 

^  9  Co.  83  b.  J.  447. 


debts. 


ADMINISTRATION  OF  ASSETS.  217 

If,  however,  a  testator  devises  lands  for,  or  charges  Debts,  paid 
them  with  the  payment  of  debts,  they  will  be  equitable  ^"liX"'""' 
assets,  and  as  such,  distributable  among  his  creditors  charged  with 
pari  passu^     Hence  arises  this  curious  result,  that  the  their  pay- 
debtor,  after  having  entered  into  bonds,   binding  his  "'^°*- 
heir,  may,  at  his  own  pleasure,  place  his  creditors  who 
hold  bonds,  on  the  same  footing  with  those  who  have 
none.     He  has  only  to  charge  his  real  estate  with  the 
payment  of  his  debts. 

Equitable  assets  are  of  two  hinds —  Equitable 

(1.)  The  first  are  such  as  are  not  attainable  by  the  kinds. 
executor  virtute  officii,  and  are  solely  available  in  equity 
by  virtue  of  their  nature  and  character. 

(2.)  The  second  are  created  by  the  act  of  the 
testator,  by  charging  or  devising  his  land  for  payment 
of  debts. 

(1.)   Equitable  assets,  which  are  so  by  the  nature  l.  By  nature 
and   character   of    the   property,    and   which   are   not  [tseU?^^'^  ^ 
attainable  by  the  executor,  virtute  officii. 

(a.)  Trusts  of  a  chattel,  as  a  mere  equitable  interest  Trusts  of  a 
in  a  term,  not  being  affected  as  trusts  of  inheritance,  "^  '^  '^  • 
by  29  Car.  II.  c.  3.  s.  10,  are  equitable  assets.^     In  the 
recent  case,  however,  of  Cook  v.  Oregson,^  it  was  held 
that  the   equity  of   redemption   of   a  sum   of  money 
charged  on  land  is  legal  assets  in  the  hands  of  the 
executor.*     Under  the  old  law  the  equity  of  redemp-  Equity  of  ra- 
tion of  an  estate  in  fee  simple,  or  of  a  trust  estate  in  f  ™P''°° '" 
fee  simple,   would  have  been  equitable   and  not  legal 
assets.5     By   3  &  4  Will.    IV.   c.   104,  however,  the 


^  SUk  V.  Prime,  2  L.  C.  95.  *  Mutlow  v.  Mutlow,  4  De  G.  & 

=  Scott  V.  Scholey,  8  East.  i67.         J.  539  ;  Wms.  on  Assets,  6. 

3  3  Drew.  547.  '  Plv.nket  v.  Pcnson,  2  Atk.  290. 
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Separate 
estate. 


equity  of  redemption  of  a  mortgage  in  fee  is  made 
legal  assets.! 

(6.)  The  creditors  of  a  married  woman  dying  possessed 
of  separate  property,  will,  whatever  the  dignity  of  their 
debts,  he  paid  pari  passu  in  equity,  because  it  is  only 
through  a  court  of  equity  that  they  can  make  her 
separate  property  available.  2 


2.  Equitable        (2.)   The   secoud  kind  of  equitable   assets  is  that 
of^testator."'    Created  by  the  act  of  the  testator  charging  or  devising 
his  land  for  payment  of  debts.  ^ 


Charge  of 
debts  distin- 
guisbed  from 
a  truat. 


In  a  trust  for 
payment  of 
deiots  lapse  of 
time  no  bar. 
Except  as  to 
personal 
estate. 


Besides  a  great  difference  in  the  order  of  administra- 
tion,* to  be  hereafter  noticed,  there  is  an  important 
difference  between  an  express  devise  or  appropriation  of 
lands  on  trust  for  the  payment  of  debts,  and  a  mere 
charge  of  debts.  When  a  trust  is  created,  the  conscience 
of  the  trustee  is  affected ;  the  creditor  is  put  under  his 
care,  and  it  becomes  the  especial  duty  of  the  trustee  to 
look  after  him.  It  was  always  the  rule  of  equity  that 
as  between  trustee  and  cestui  que  trust,  no  length  of 
time  could  be  a  bar.^  An  apparent  exception  to  this 
rule  occurs  in  the  case  of  personal  estate.  If  a  testator 
bequeath  his  personal  estate  upon  an  express  trust  for 
payment  of  his  debts,  the  statutes  of  limitation  still  run 
against  the  creditors.  This  rule  proceeds  upon  this 
ground,  that  the  personal  estate  is,  by  law,  primarily 
liable  to  the  payment  of  the  debts,  and  that  the  testator, 
by  creating  such  a  trust,  merely  does  that  which  the 
law  already  requires.     In  this  case,  therefore,  equity 


1  Foster  V.  Handly,  1  Sim.  TS. 
S.  200. 

^  Bruere  v.  Pemberton,  cited  as 
Anon.  18  Ves.  258;  Owens  v. 
Dickenson,  Cr.  &  Ph.  48,  "53 ; 
Muii-ay  V.  Barlee,  3  My.  &  K. 
209. 


»  3  &  4  Will.  IV.  c.  104. 

*  Harmood  v.  Oglander,  8  Ves. 
124. 

^  Hughes  v.  Wynne,  Turn.  & 
Russ.  309  ;  Toumshend  v.  Town- 
shend,  1  Cox.  29,  34  ;  3  &  4  Will. 
""       27,  s.  25. 
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follows  the  law,  and  carries  its  principles  into  execution.  1 
But  if  the  creditors  have  merely  a  charge  in  their  favour,  in  a  charge, 
they  must  look  after  themselves,  and  if  they  neglect  to  b^barredT'' 
do  so,  they  will  he  barred  after  twenty  years  by  the  lapse  of  time, 
statute  of  limitation,  3  &  4  WiU.  IV.  c.  27,  s.  40.2 

In  order  to  prevent  the  injustice,  which,  previously -^yt^tj^njo.jnts 
to  the  late  enactments,  would  have  resulted  to  creditors,  to  a  charge  of 
in  consequence  of  a  testator  neglecting  to  charge  his 
debts  upon  his  real  estate,  courts  of  equity  have,  by 
straining  the  ordinary  mode   of   construction,   laid  it 
down  as  a  rule,  that  a  mere  general  direction  by  a  tes-  A  general 
tator,  that  his  debts  should  be  paid,  effectually  charges  testatoT^for^ 
them  on  his  real  estate.     Thus,  in  Leigh  v.  Earl  o/ payment  of 
Warrington,^  a  testator  commenced  a  will,  thus, — "  As   '^   "    ' 
to  my  worldly  estate,  which   it  hath  pleased  God  to 
bestow  upon  me,  I  give  and  dispose  thereof,  in  manner 
following :  (that  is  to  say),  Imprimis,  I  will  that  all 
my  debts  which  I  shall  owe  at  the  time  of  my  decease, 
be  discharged  and  paid  out  of  my  estate;"  and  he  then 
disposed  of  his  real  and  personal  estate,  charging  the 
former  with  an  annuity.     It  was  contended  that  these 
were  merely  introductory  words,  and  did  not  indicate  an 
intention  to  charge  the  real  estate.     But  the  House  of 
Lords,  affirming  a  decree  of  Lord  King,  held  the  real 
estate  to  be  charged.      And  it  is   not  necessary  that 
such  expressions  should  be  at  the  beginning  of  the  will. 
"  I  do  not  think,"  observed  Shad  well,  V.-C,  in  Graves 
V.  Graves,^  "  that  the  charge  is  made  to  rest  on  the 
mere  circimistance  that  the  testator  has  used  the  words, 
'  imprimis,'  or,  '  in  the  first  place,'  for  if  a   testator 
directs  his  debts  to  be  paid,  is  it  not  in  effect  a  direction 
that  his  debts  shall  be  paid  in  the  first  instance  ?  " 

1  Scott  V.   Jones,  i  CI.  &  Fin.       332. 

382 ;  and  see  3  &  4  WUl.  IV.  u.  ^  1  Bro.  P.  C.  511,  Toml.  ed. 

27,  s.  40.  ■'8  Sim.  55. 

2  Jacquet  V.  Jacrj  2l,  27   Keav. 
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Exceptions.  There  appear,  however,  to  be  two  exceptions  to  this 

rule — 


1.  Where  tes- 
tator has 
specified  a 
particular 
fund. 


1st.  Where  the  testator,  after  a  general  direction  for 
the  payment  of  his  debts,  has  specified  a  particular 
fund  for  the  purpose ;  "  because  the  general  charge  by 
implication  is  controlled  by  the  specific  charge  made  in 
the  subsequent  part  of  the  will."  i 


2.  Where  exe- 
cutors, not 
also  devisees, 
are  directed 
to  pay  the 
debts. 


2d.  Where  the  debts  are  directed  to  be  paid  by  the 
executors  who  are  not  at  the  same  time  devisees  of  the 
real  estate ;  ^  for,  in  this  case,  it  will  be  presumed  that 
the  debts  are  to  be  paid  exclusively  out  of  the  assets 
which  come  to  them  as  executors. 


Debts  to  be 
paid  out  of 
rents  and 
profits. 


A  direction  to  raise  money  for  payment  of  debts  out 
of  rents  and  profits  of  real  estate,  will  authorise  the 
sale  and  mortgage  of  the  estate  for  that  purpose.^ 


Lien  on  land        Where  a  person  has  a  direct  Hen  upon  the  lands  as 
by*a^oharge     niortgagee  Or  otherwise,  his  right  of  priority  will  not  be 
afi'ected  by  a  charge  of  debts.* 


Neither  bond 
debts  nor 
simple  con- 
tract debts 
are  a  lien  on 
the  lands. 


Neither  debts  by  specialty,  in  which  the  heirs  are 
bound,  nor  simple  contract  debts,  even  since  3  &  4  Will. 
IV.  c.  104,  which  made  the  land  of  a  deceased  debtor 
assets,  constitute  a  lien  or  charge  upon  the  land  either 
in  the  hand  of  the  debtor,  or  of  his  heir  or  devisee.  The 
latter  may  alienate  the  lands  before  any  proceedings  are 
taken  by  the  creditors  to  make  them  liable,  and  in  the 
hands  of  the  alienee,  whether  upon  a  common  purchase 
or  a  settlement,  even  with  notice  that  there  are  debts 
unpaid,  the  land  is  not  liable,  though  the  heir  or  devisee 


'  Thomas  v.  Britnell,  2  Ves.  Sr. 
.313  ;  Price  v.  North,  1  Ph.  85. 

=  Cook  V.  Dawson,  3  De  G.  F.  & 
.1.    127  ;    Finch   v.   Hattersleij,   3 


Eusa.  345  n. 

'  Booth  V.  BlundeU,  1  Mer.  232. 

*  Child   V.    Stephens,    1    Vern. 
101,  103. 
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remains  personally  liable  to  the  extent  of  the  value  of 
the  land.i 

Where  there  are  only  equitable  assets,  debts  by 
specialty  and  simple  contract  are  payable  thereout  pari 
passu.^ 

The  maxim  that  equality  is  equity,  applies  only  to  Legatees  post- 
those  persons  whose  equities  are  equal  as  creditors  creditors. 
among  themselves,  and  will  not  be  extended  to  legatees 
jointly  with  creditors.  Thus,  although  land  may  be 
devised  in  trust  for,  or  charged  with,  the  payment  of 
debts  and  legacies,  the  debts  will  in  all  cases  have  pre- 
cedence of  the  legacies,  on  the  ground  that  a  man  ought 
to  be  just  before  he  is  generous.^ 

The  order  of  administration  of  assets : — *  Order  of  ad- 

ministration 

of  assets. 

1.  The  general  personal  estate. 

2.  Estates  devised  for  the  payment  of  debts. 

3.  Estates  descended. 

4.  Property  devised  or  bequeathed,  but  charged  with 
the  payment  of  debts. 

5.  Lands  comprised  in  a  residuary  devise. 

6.  General  pecuniary  legacies. 

7.  Specific  legacies  and  real  estate  specifically  de- 
vised, not  charged  with  debts,  are  liable  pro  rata. 

8.  Personalty  or  realty  over  which  the  testator  has  a 
general  power  of  appointment,  which  he  has  actually 
exercised. 

1.  The  general  personal  estate,  not  expressly  or  by  l- The  general 
plain  imphcation  exempted,  is  first  hable.    This  is  legal  esTate^legai 

assets. 

1  Morley  v.  Morley,  .'5  De  G,  M.      8  n. 

&  G.   610;   Carter  v.  Sanders,   2  ^   Walher  v.  Meager,  2   P.  W. 

X)re-w.H&;  KinderleyT.Jerms,2i  551;    Kidney  t.   Ooussmaker,  12 

Beav.  1.  Ves.  154. 

2  Silk  Y.  Prime,  1  Bro.  C.  C.  13  *  2  Jarm.  on  Wills,  588. 


222 


ADMINISTIiATTOX  OF  ASSETS. 


assets,  ancJi  will  be  applied  in  a  course  of  administration 
in  payment  of  debts,  according  to  tbeir  legal  priorities.! 

If  tbe  testator  has  appropriated  any  specific  part  of 
his  personal  estate  for  the  payment  of  his  debts,  and  has 
also  disposed  of  his  general  residuary  personal  estate,  the 
part  so  appropriated  will  be  primarily  liable  to  the  pay- 
ment of  the  debts.  If,  however,  he  has  made  no  dis- 
position of  his  general  residuary  personal  estate,  then, 
notwithstanding  such  an  appropriation,  the  general  re- 
siduary personal  estate,  thus  remaining  undisposed  of, 
will  still  remain  subject  to  its  primary  liability  to  pay 
Whatexone-  the  debts.  2  It  requires  very  strong  language  on  the 
Bonalty  ^  ^^'^'  P^"^*  °^  ^^^  testator  to  exonerate  his  general  personal 
estate  from  its  primary  liability  to  the  payment  of  his 
debts.  Of  course,  nothing  that  he  can  say  can  deprive 
his  creditors  of  their  legal  rights  to  resort  primarily  to 
his  personal  estate ;  but  as  between  the  several  persons 
to  whom  his  property  may  be  bequeathed  or  devised, 
who  therefore  take  as  volunteers  under  him,  he  may,  if 
he  pleases,  vary  the  priorities ;  but  to  do  this  he  must 
show  an  intention  not  only  to  charge  his  real  estate  with 
his  debts,  but  also  to  exonerate  his  personal  estate  there- 
Not  a  general  from.  Thus  neither  a  general  charge  of  the  debts  upon 
charge  or  ex-    ^-j^q  pg^j  estate,  uor  an  express  trust  created  by  the  tes- 

press  trust  ot  i^i-ii  i-i- 

realty.  tator  for  the  payment  of  his  debts  out  of  his  real  estate, 

or  any  part  thereof,^  will  be  sufficient  to  exonerate  the 

personal  estate  from  its  primary  liability  to  pay  them. 

Nor  even,  if    Nor  will  it  alter  the  case  that  the  charge  or  trust  for 

testamlntoy   Payment  out  of  the  real  estate  comprises  also  the  tes- 

expenses  are    tator's  funeral  and  testamentary  expenses,^  though  this 

realty!   ""      circumstauce  is  not  without  its  weight,  if  there  be  in 

the  will  other  indications  of  an  intention  to  exonerate 

1  Ancaster  v.   Meyer,  1   L.   C.  Collis  v.  Sobins,  1  De  G.  &  Sm. 
564.  131. 

2  Sootle  V.  Slundell,  1  Mer.  220.  *  Brydges  y.   Phillips,   6  Ves. 

3  Tmver  v.  Rous,   18  Ves.  132  ;  570. 
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the  personalty.      If,  therefore,  the  personal  estate  be  Uni-ss  pei- 
simply  given  to  some  legatee,  and  more  particularly  if  g™eu'at  Lme 
the  articles  given  be  specifically  mentioned,  the  indica-  time  as  a 
tion  thus  afforded  of  the  testator's  wish  that  the  person- 
alty shall  come  clear  to  the  legatee,  will,  if  coupled  with 
an  express  trust  for  payment  of  the  funeral  and  testa- 
mentary expenses  out  of  the  real  estate,  be  sufficient  to 
exonerate  the  personalty.l      But  if  the  personalty  be 
simply  given  to  the  executor,  or  if  the  gift  be  merely  of 
the  residue  of  the  personal  estate,  the  personal  estate 
will  not  be  exempt.  2     In  short,  an  intention  must  ap-  personal 
pear  to  give  the  personal  estate  as  a  specific  legacy  to  f^^'^*^  ™"^* 
the  legatee ;  and  if  this  be  the  case,  it  will  be  exempt,  specific  legacy. 
and  win  be  removed  to  that  distant  rank  in  point  of 
application  in  which  all  specific  devises  and  bequests 
are  held  to  stand."  ^ 

By  Locke  King's  Act  ^  the  rule  that  the  personalty  Exoneration 
of  a  testator  is  the  primary  fund  for  the  payment  of  his  esta^es'^Tr^fe 
debts,  was  broken  into  with  respect  to  devises  of  mort-  18  Vict.  0.113. 
gaged  land.     This  act  enacts,  that  when  any  person 
shall,  after  the  passing  of  the  act,  die,  seised  of,  or 
entitled  to  any  estate  or  interest  in  any  land  or  otJier 
hereditaments,  which  shall,  at  the  time  of  his  death,  be 
charged  with  the  payment  of  any  sum  or  sums  of  money 
by  way  of  mortgage,  and  such  person  shall  not  by  his 
will,  or  deed,   or   other  document  have  signified  any 
contrary  or  other  intention,  the  heir  or  devisee  to  whom 
such  lands  or  hereditaments  shall  descend  or  be  devised, 
shall  notbe  entitled  to  have  the  mortgage  debt  discharged  Mortgaged 
or  satisfied  out  of  the  personal  estate,  or  any  other  real  marily^liaijle. 
estate  of  such  person  ;  but  the  land  or  hereditaments  so 
charged  shall,  as  between  the  different  persons  claiming  5 

1  Greene  v.  Greene,  4  Mad.  148 ;  '  Wms.  R.  Ass.  100. 
Lance  v.  Aglionby,  27  Beav.  65.  *  17  &  18  Vict.  e.  113. 

2  Aldridge  v.  WalUcourt,  1  Ball.  '  Dacre  v.  PatricJcson,  1  Dr.  & 
&  B.  312.  Sm.  186. 
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through  or  under  the  deceased  person,  be  primarily 
liable  to  the  payment  of  all  mortgage  debts  with  which 
the  same  shall  be  charged,  every  part  thereof,  according 
to  its  value,  bearing  a  proportionate  part  of  the  mortgage 
debts  charged  on  the  whole  thereof.  Provided  that 
nothing  therein  contained  shall  affect  or  diminish  any 
right  of  the  mortgagee  on  such  lands  or  hereditaments 
to  obtain  full  payment  or  satisfaction  of  his  mortgage 
debt,  either  out  of  the  personal  estate  of  the  person  so 
dying  as  aforesaid,  or  otherwise. 

It  is  proposed  briefly  to  consider — 

I.  The  law  applicable  to  cases  not  within  the  statute. 
II.  The  effect  and  construction  of  the  act. 

I.  The  law  applicable  to  cases  not  within  the  statute. 

u.  Personalty  '  (a.)  The  personal  estate  is  the  primary  fund  for  the 
Uable'^iinless  pa^JDient  of  the  mortgage  debt  contracted  by  the  de- 
mortgaged      ceased  person  himself,  unless  he  devise  the  mortgaged 

estate  devised        ,    ,  i  ,  i  ■,,,■,-, 

cum  mere.  estate  cum  onere,  or  unless  the  personal  estate  has  been 
exempted  by  express  words,  or  by  necessary  implica- 
tion.! 

b.  Mortgaged  (p.)  If  the  mortgage  debt  is  not  the  personal  debt 
estate  IS  pri-    q£  ^]^g  (jgceased  devisor  or  ancestor,  but  of  a  previous 

mary  fund  '  ^ 

when  it  is  owncr  of  the  mortgaged  estate,  the  mortgaged  estate  is 
cestor  of^tes-  the  primary,  and  the  personalty  the  collateral  fund  for 
tator.  its  payment ;    hence  here  the  devisee,  or  heir-at-law. 

Unless  ^^  t^®  ^^^®  ™^y  ^®'  ^^^^'  ii^l^ss  the  mortgage  debt  has 

adopted  as       been  adopted  by  the  devisor  or  ancestor  as  his  own, 

of  testator!      take  the  estate  with  the  .burden,  and  will  not  be  entitled 

to  call  upon  the  personal  estate  for  exoneration.    Though 

if  the  ancestor  or  devisor  has  adopted  the  debt  as  his 

own,  the  ordinary  rule  applies.2 

1  Bavies  v.  Busk,  4  Bligh.  N.  S.       Smia,  2  Sm.  &  Giff.  344. 
305  &  note;  Toumshend  v.  Mostyn,  '  Scott  v.  Beecher,  5  Mad.  96. 

26    Beav.    72,    76  ;    Newliouse    v. 
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As  to  what  acts  do  and  do  not  amount  to  an  adoption 
of  the  mortgage  debt  by  the  owner  of  the  estate,  see 
the  cases  cited  below.i 

II.  The  effect  and  construction  of  17  &  18  Vict, 
c.  113. 

(a.)  It  seems  that  copyholds  as  well  as  freeholds  are  Copyhold 
within  its  provisions ;  but  it  is  doubtful  whether  lease-  are^whhin  fte 
holds  are  so,  for  the  words  of  the  act  are,  "  the  heir  statute,  qucere 
or  devisee  to  whom  such  lands  or  hereditaments  shall  t|oi^  *^'" 
descend  or  be  devised.^ 

(6.)  The  words  "  sums  by  way  of  mortgage,"  have  Act  refers 
been  held  to  apply  only  to  a  defined  or  specified  charge  fie/oharge" 
on  a  specified  estate  ;  ^  they  are  applicable  also  to  an 
equitable  mortgage  of  freeholds  by  deposit  of  title-deeds  Vendor's  lien 

,  J  J1J.J.J.  jii-r  •  ^  not  within  the 

and  memorandum,*  but  not  to  a  vendor  s  lien  tor  unpaid  act. 
pui-chase-money."^ 

(c.)  What  is  a  "  contrary  or  other  intention"  within  "Contrary 
the  meaning  of  the  act?  The  cases  on  this  subject  t[„°*!?*"°*^° 
are  somewhat  conflicting ;  but  the  current  of  authority 
seems  to  be  against  the  rule  laid  down  as  follows  by 
the  Lord  Chancellor,  in  Woolstoncroft  v.  Woolston- 
croft:^ — "  I  think  the  same  rule  should  now  be  observed 
with  respect  to  exempting  the  mortgage  land  from  the 
payment  of  the  mortgaged  money,  as  was  before  ob- 
served, with  respect  to  exempting  the  personal  estate, 

1  Evelyn  v.  Evelyn,  2  P.  "Wms.  ^  Piper  v.  Piper,  1  J.  &  H.  91. 

659  ;  Hedges  v.  Hedges,  5  De  G.  '  Hepworih  v.   Hill,  30  Beav. 

&  Sm.  330 ;  Lawsort  v.  Lawson,  3  476. 

Bro.  P.  C.  Toml.  ed.  424 ;   Woods  *  Pembroke  v.  Friend,  1  .T.  & 

V.  Huntingford,  3  Ves.  128.  Bagot  H.  132. 

V.  Bagot,  13  W.  R.  169 ;  Smin-  ^  Hood  v.  Hood,  5  W.  R.  747 ; 

son  V.  Swainson,  6  De  Or.  M.  &  G.  Barnwell  v.  Iremonger,  1    Dr.  & 

648 ;  Bond  v.  England,  2.  K.  &  Sm.  255,  260. 

J.   44  ;    Loosemore  v.  Knapman,  ^  2  De  G.  F.  &  Jo.  347. 
Kay,  123. 
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Eno  V. 
Tatham. 


the  mortgaged  land  being  now  primarily  liable  as  the 
personal."  In  Eno  v.  Tatham,'^  Turner,  L.  J.,  said, "  The 
appellant's  counsel  has  relied  on  the  dictum  of  Lord 
Campbell  in  Woolstoncro/t  v.  Woolstoncroft,  that  the  rule 
which  had  been  before  observed  with  respect  to  exempt- 
ing personal  estate  should  now  be  observed  with  respect 
to  exempting  the  mortgaged  land  from  the  payment  of 
the  mortgage  money.  This  probably  meant  no  more 
than  that  the  intention  should  be  clearly  proved.  If 
Lord  Campbell  intended  to  say  that  as  before  the  act 
it  had  been  necessary  to  show  an  intention  not  only  to 
charge  the  mortgaged  estate,  but  also  to  discharge  the 
personalty,  so  now  it  is  necessary  to  show  an  intention 
not  only  that  another  fund  should  be  charged,  but 
also  that  the  mortgaged  estate  should  be  discharged, 
he  (the  Lord  Justice)  was  not  prepared  to  follow  him. 
In  order  to  take  a  case  out  of  the  act,  it  was  sufficient 
to  show  a  contrary  or  other  intention ;  this  destroyed 
the  analogy  between  the  two  cases.  In  the  one  case, 
the  intention  to  be  proved  was  contrary  to  a  settled  rule 
of  law;  in  the  other  case,  it  was  contrary  only  to  a 
statutory  rule,  expressly  made  dependent  upon  inten- 
tion  His  opinion  coincided  with  those  cases  in 

which  it  had  been  held  that  the  mortgaged  estates  were 
not  liable  where  there  was  a  direction  that  the  debt 
out'rf  another  should  be  paid  out  of  some  other  fund." 

fund. 

It  has  been  decided  that  a  mere  direction  by  the 
testator  that  the  debts  "  shall  be  paid  as  soon  as  may 
be,"  2  or  that  debts  should  be  paid  by  "  his  executors 
out  of  his  estate,"  3  the  source  from  which  payment 
is  to  be  made  not  being  mentioned,  will  not  show  a 
contrary  or  other  intention  sufficient  to  exonerate  the 
mortgaged  estate  from  its  primary  liability.      Where, 


Mortgaged 
estate  exone- 
rated, if  there 
is  a  direction 


But  not  a 
mere  general 
direction  for 
payment  of 
debts. 


11  W.  R.  476. 

Pembroke  v.  Friend,  1  J.  &  H. 


'  Woolstoncroft  T.  Woolstoncroft, 
2  De  G.  F.  &  Jo.  347. 


132. 
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however,  the  personal  estate  is  bequeathed  on  trust  to 
pay,i  or  subject  to  the  payment  of  debts,^  these  words 
are  sufficient  to  show  a  contrary  intention  within  the 
meaning  of  the  act  so  as  to  charge  the  personalty 
primarily  with  the  payment  of  the  mortgaged  debts  on 
estates  devised  by  the  will. 

2.  Lands  devised  to  pay  debts,  not  merely  charged  2.  Lands  ex- 
with  debts  are  hable  after  the  personalty.^  These  are  v[sTd  for  pay- 
equitable  assets,  and  applicable  in  payment  of  debts  by  ™™*  ?^  "^^^'^ 
specialty  and  simple  contract  pari  passu.  asseta. 

3.  Keal  estates  which  have  descended  to  the  heir,  but  3.  Realty 
not  charged  with  debts  are  next  liable.^     These  are  legal  Waf  Laet'a. 
assets  liable  to  debts  by  specialty,  but  not  before  47  G-eo. 

III.  c.  74,  and  3  &  4  Will.  IV.  c.  104,  to  debts  by 
simple  contract. 

Since  the  acts  for  the  amendment  of  the  law  of  in-  Devise  to  heir 
heritance,  when  land  is  devised  to  the  heir,  he  takes  ^rchase™  * 
not  as  heir  but  as  purchaser,  and  as  such  is  placed  in 
the  same  position  in  all  respects  as  any  other  devisee.  ^ 

4.  Eeal  estate  devised,  charged  with  the  payment  of  4.  Realty  de- 
debts  are  next  liable.6  These  are  equitable  assets,  and  ^^t-^^eht^^^ 
debts  are  payable  out  of  them  pari  passu.  equitable 

assets. 

If  the  heir  takes,  by  reason  of  a  lapsed  devise  or  Heir  taking  a 
otherwise,  land  simply  charged  with  debts,  the  land  so  '^p^®*^  devise. 
charged  is  applicable  for  payment  of  debts  in  the  same 

1  Moore  v.  Moore,  1  De  G.  Jo.      Giff.  125;  Milnes  v.  Slater,  8  Ves. 
&  Sm.  602.  304. 

2  MeUM  V.  Vallins,  2  J.  &  H.  «  3  &  4  Will.  IV.  t.  106. 

194.  °  Biedermann    v.    Seynnow,    3 

3  Harmood  v.  Oglander,  8  Ves.      Beav.  368  ;  StricMand  v.  Strick- 
125;  Phillips  v.  Parry,  22  Beav.      lamd,  10  Sim.  374. 

279.  '  Samewell  v.  Lord  Cawdor,  3 

*  Davies  v.  Topp,  1  Bro.  C.  C.  Mad.   453 ;  Irvin  v.  Ironmongei; 

527;  Manning  v.  Spooner,  3  Ves.  2  R.  &  My.  531. 
117;  Wood  V.  Ordisk,  3  Sm.  & 
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order  as  devised  estates,  and  not  till  after  the  real 
estates. which  had  descended.^ 


Lands  devised 
subject  to  a 
mortgage. 


Lands  devised,  subject  to  a  mortgage,  and  which  are 
not  within  the  17  &  18  Vict.  c.  113,  are  next  liable,  so 
far  as  regards  the  mortgage  debt.2  The  court  gives  a 
right  of  marshalling  to  a  general  pecuniary  legatee  as 
against  the  devisee  of  real  estate  subject  to  a  mortgage, 
so  that  if  the  mortgagee  chose  to  resort  to  the  person- 
alty for  payment  of  his  mortgage  debt,  the  pecuniary 
legatee  had  a  right  to  stand  in  the  shoes  of  the  mort- 
gagee, as  against  the  mortgaged  estate,  even  though 
specifically  devised.3 


5.  Realty  in 
a  residuary 
devise. 


5.  Eeal  estate  comprised  in  a  residuary  devisee  is 
next  applicable.* 


6.  General 

pecuniary 

legacies. 


7.  Specific 
legacies  and 
devises  p)'o 
rata. 


6.  General  pecuniary  legacies  pro  ratd^  are  next 
lia"b]e. 

7.  Specific  legacies  ^  and  real  estates  specifically  de- 
vised, not  charged  with  the  payment  of  debts,^  are 
liable  pro  rata  to  contribute  to  the  payment  of  debts  by 
specialty,  in  which  the  heirs  are  bound,8  and  also  it  is 
conceived  to  the  payment  of  debts  by  simple  contract 
and  by  specialty  in  which  the  heirs  are  not  bound.9 

8.  Real  or  personal  property  over  which  the  testator 


1  Wood  V.  Ordish,  3  Sm.  & 
Giff.  125. 

^  Luthins  v.  Leigh,  Gas.  t.  Talb. 
53. 

^  Hensman  v.  Fryer,  2  L.  R. 
Eq.  632. 

■•  Hensman  v.  Fryer,  2  L.  R. 
Eq.  631 ;  2  Jarm.  on  Wills,  589. 
See  post  p.  234-5  as  to  reasons  for 
its  being  liable  before  general 
pecuniary  ] 


^  Clifton  V.  BuH,  1  P.  W.  680  ; 
Headley  v.  Redhead,  Coop.  50. 

^  Fielding  v.  Preston,  1  De  G. 
&  Jo.  438;  Evans  a.  Wyatt,  31 
Beav.  217. 

'  Mwehouse  v.  Scaife,  2  My.  & 
Cr.695;  MiJnesY.Slater,SYes.ZQ^. 

8  Tombs  V.  Roch,  2  Coll.  490  ; 
Gervis  v.  Oereis,  14  Sim.  665. 

^  Collis  V.  Robins,  1  De  G.  & 
Sm.  131. 
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has  general  power  of  appointment,  and  over  which  he  has  8.  Property 
actually  exercised  that  power,^  by  deed,  or  will  in  favour  t^gt^tor  has 
of  volunteers;  in  this  case  the  property  appointed  will  in  exercised  a 
equity  form  part  of  his  assets,  so  as  to  be  subject  to  the  pointment. 
demands  of  his  creditors  in  preference  to  the  claims  of 
his  legatees  or  appointees ;   but  as  a  court  of  equity  Equity  will 
never  aids  the  non-execution  of  a  power,  the  power  must  "on-txecution 
be  actually  executed  in  order  that  equity  may  thus  of  a  power. 
interpose  in  favour  of  creditors.  ^ 

The  results  of  the  previous  chapter  may  be  thus 
summed  up  in  the  words  of  a  learned  writer.     "  The 
order  in  which  we  have  seen  that  the  various  portions  The  testator's 
of  a  testator's  estate  are  applied  for  the  payment  of  his  1?*®°*^'^°  '^ 
debts,  has  been  established  out  of  regard  to  the  testator  s 
intention.     The  general  personal  estate  was  long  the  Reasons  why 
only  fund  to  which  those  creditors  who  had  not  speci-  ^^mariiy^  "^ 
alties  binding  the  heir  could  resort ;  and  besides,  cash,  liable, 
stock,  and  moveables  come  first  to  hand,  and  are  the 
most  readily  applicable,  and  are  the  funds  out  of  which 
people  in  their  lifetime  usually  pay  their  debts.      It 
cannot  therefore  be  matter  of  surprise  that,  in  the  ab- 
sence of  any  express  direction  to  the  contrary,  the  gene- 
ral personal  estate  should  be  held  primarily  liable  to 
the  payment  of  the  debts  of  the  deceased.     Next  after 
that,  any  special  fund  set  apart  by  the  testator  would 
naturally  come.      The  heir  not  being  a  beneficiary 
within  the  testator's  intention,  lands  descended  to  him 
would  properly  follow  next  in  order  of   application. 
But  lands  charged  with  the  payment  of  debts  would, 
of  course,  be  applicable  before  legacies  bequeathed,  or 
property  specifically  given.     Again,  there  seems  a  more  intention  to 
direct  intention  to  benefit  a  specific  devisee  or  legatee  benefit  shown 

■*-  ,  *-•  more  clearly 

than  to  benefit  the  legatee  of  a  mere  pecuniary  legacy,  iu  a  specific 

than  in  a  gene- 
1  Fleming  v.  Buchanan,  3  De  G.  ^  Holmes  v.  Coghill,  1  Ves.  499,  ""^^  ^^S'^'^y- 

M.  &  G.  976 ;  Hawthorn  v.  Shed-       12  Ves.   206  ;    Vaughan  v.    Van- 
den,  3  Sm.  &  Giff.  305.  derstegen,  2  Drew.  165. 
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Pecuniary  legacies  must  therefore  go  unpaid  rather 
than  that  specific  divisees  or  bequests  shall  be  touched. 
These,  however,  must  be  resorted  to  as  a  last  resource ; 
whilst  lands  over  which  the  testator  may  have  exercised  a 
general  power  of  appointment  are  in  favour  of  creditors, 
considered  as  supplementarily  applicable  after  the  whole 
of  his  own  property  shall  have  been  exhausted."  i 

'  Wms.  Real  Assets,  108. 
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MARSHALLING  ASSETS. 

It  must  not  be  forgotten  that  the  order  in  which  the  Creditors  may 
several  funds  liable  to  debts  are  to  be  applied  regulates  f^nd  first  °^ 
the  administration  of  the  assets  only  among  the  testa- 
tor's own  representatives,  devisees,  and  legatees,  and 
does  not  affect  the  right  of  the  creditors  themselves  to 
resort,  in  the  first  instance,  to  all  or  any  of  the  funds  to 
which  their  claims  extends.  It  may  therefore  happen 
that  a  creditor  having  a  claim  on  two  or  more  funds 
proceeds  against  them  in  a  different  order  from  that  Principle  of 
which  the  testator  intended,  or  proceeds  against  some  ^pia^ned"^ 
fund  which  is  the  only  resource  of  some  other  creditor, 
less  amply  armed  than  himself.  Equity  wHl  then  hold 
that  the  creditor  having  two  funds  shall  not,  by  resort- 
ing to  that  fund,  which  is  the  only  resource  of  another 
creditor,  disappoint  that  other ;  but  that  other  creditor 
shall  stand  in  his  place  for  so  much,  against  the  fund, 
to  which  otherwise  he  could  not  have  access,  the  object 
of  the  court  being  that  every  claimant  shall  be  satisfied, 
so  far  as  by  any  arrangement  consistent  with  the  nature 
of  the  several  claims,  the  property  which  they  seek  to 
affect  can  be  apphed  in  satisfaction  of  such  claims.! 

It  is  proposed  to  examine  a  few  of  the  cases  ia  which 
equity  carries  out  this  principle. 

Under  the  old  law,  before  3  &  4  Will.  IV.  c.  104,  As  between 
simple  contract  creditors  had  no  claim  upon  the  real  <=''^^*""- 
assets  of  a  deceased  person,  unless  charged  with,  or 

'  Ald/rioh  v.  Cooper,  2  L.  C.  66. 
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Simple  con- 
tract creditors 
permitted  to 
stand  in  shoes 
of  specialty 
creditors  as 
against  realty. 


Realty  now 
assets  for  pay- 
ment of  all 
debts,  3  &  4 
Will.  IV.  .;. 
104. 


devised  for  the  payment  of  debts.  In  this  case,  speci- 
alty creditors,  who  might  in  the  first  instance  resort  to 
the  personal  estate,  in  priority  to  simple  contract 
creditors,  and  also  to  the  real  assets,  in  exclusion  of  the 
simple  contract  creditors,  would  be  compelled  in  equity 
to  resort  for  the  satisfaction  of  their  debts,  in  the  first 
place,  to  the  real  assets,  as  far  as  they  went,  so  as  to 
leave  the  personalty  for  the  simple  contract  creditors ; 
or  if  the  specialty  creditors  had  already  exhausted  the 
personal  assets  in  payment  of  their  claims,  the  simple 
contract  creditors  would  be  put  to  stand  in  their  place 
against  the  real  assets,  whether  devised  or  descended, 
as  far  as  the  specialty  creditors  might  have  exhausted 
the  personal  assets. 

In  Aldrich  v.  Cooper,'^  decided  before  3  &  4  Will. 
IV.,  c.  104.,  a  mortgagee  of  freehold  and  copyhold 
estates,  who  was  also  a  specialty  creditor,  having  ex- 
hausted the  personal  assets,  simple  contract  creditors 
were  held  entitled  to  stand  in  his  place,  both  against 
the  freehold  and  copyhold  estates,  so  far  as  the  personal 
estate  was  taken  away  from  them  by  such  specialty 
creditor.  The  recent  statute,  3  &  4  Will.  IV.,  c.  104, 
rendering  freehold  and  copyhold  estates  liable  to  simple 
contract  debts,  has,  however,  now  obviated  the  necessity 
of  the  court  resorting  to  the  doctrine  of  marshalling, 
for  enforcing  their  payment.^  In  8elby  v.  Selhy,^  it  was 
decided  that  if  the  vendor  of  an  estate,  the  contract  for 
which  was  not  completed  jn  the  Kfetime  of  the  testator 
who  was  the  purchaser,  is  afterwards  paid  his  purchase- 
money  out  of  the  personal  assets,  the  simple  contract 
creditors  of  the  testator  shall  stand  in  the  place  of  the 
vendor,  with  respect  to  his  lien  on  his  estate  sold,  against 
the  devisee  of  that  estate. 


'  2  L.  C.  66.  Gimjnne  v.  Edwards,  2  Russ.  289  n. 

'  Cmdoch  v.  Piper,  15  Sim.  301;  "4  Russ.  336. 
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Marshalling  will  not,  unless  founded  on  some  equity,  No  marsiiaii- 
be  enforced  between  persons,  unless  they  are  creditors  between  ore- 
of  the  same  person,  and  have  demands  against  funds  ^^^"'^^  °^  *■'« 

•■^       .      '  °  „  same  person. 

the  property  of  the  same  person.  "  It  was  never  said, 
observed  Lord  Eldon,  "  that  if  I  have  a  demand  against 
A.  and  B.,  a  creditor  of  B.  shall  compel  me  to  go 
against  A.,  without  more;  ....  but  if  I  have  a 
demand  against  both,  the  creditors  of  B.  have  no  right 
to  compel  me  to  seek  payment  from  A.,  if  not  founded 
on  some  equity,  and  giving  B.  the  right  for  his  own 
sake  to  seek  payment  from  A."  i 

Although,  with  the  exception  of  necessary  wearing  widow's  para- 
apparel,2  a  widow's    paraphernalia   are  liable  to   lier  p^'J;^™^J'^*^P'''^' 
deceased  husband's  debts,  she  will  be  preferred  to  a  general 
general  legatee,  and  be  entitled  therefore  to  marshal  ®^*''^' 
assets  in  all  cases  in  which  a  general  legatee  would  be  en- 
titled to  do  so.  3    It  does  not  seem  to  be  settled  whether  Quwre  as  to 
a  widow,  as  to  her  parapharnalia,  is  to  be  deemed  in  '"*'"  pi^eferenoe 

'  ,  .  over  specific 

the  nature  of  a  simple  contract  creditor,  and  as  such,  legatee, 
entitled  to  precedence  over  specific  legatees  or  devisees.^ 
But  both  principle  and  the  weight  of  authority  point  to 
the  conclusion  that  a  widow,  as  to  paraphernalia,  is 
entitled  to  rank  as  a  simple  contract  creditor.5 

If  the  heir-at-law  has  paid  any  debts,  which  ought  Right  of  heir 
to  have  been  paid,  first,  out  of  the  general  personal  ^j°jjj''^°®"  ' 
estate,  secondly,  out  of  lauds  subject  to  a  trust  or  power 
for  their  payment,  he  wUl  have  a  right  to  have  the 
assets  marshalled  in  his  favour,  as  against  those  two 
funds,  but  not  to  the  prejudice  of  pecuniary  legatees; 
still  less  to  the  disappointment  of  specific  gifts  ;  for  the 

'  Ex  parte  Kendall,  ITVes.  520.  *  Lord  Townshend  v.  Windham, 
■"  2  Ves.  Sr.  7.  2  Ves.  Sr.  7  ;  Probert  v.  Clifford, 
^  Tipping  v.  Tipping,  1  P.  W.  Amb.    6 ;     Graham   v.    London- 
ISO  ;  Boynton  v.  Pa/rkhurst,  1  Bro.  derry,  3  Atb.  395. 
C.  C.  576.  ^  Wms.  Real  Assets,  118. 
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heir  is   not  a    devisee,  while  the  general  or   specific 
legatees  take  by  the  special  bounty  of  the  testator,  i 

Devisee  of  A  dcvisee  of  lands  charged  with  the  payment  of  debts 

with.^dewF'^  paying  any  debts  whilst  any  of  the  previously  liable 
property  remains  unexhausted,  will  have  a  right  to  have 
the  assets  marshalled  in  his  favour,  and  to  stand  in  the 
place  of  the  creditor  so  far  as  regards,  Ist,  the  general 
personal  estate  ;  2d,  lands  subject  to  a  trust  or  power 
for  raising  the  debts ;   3d,  lands  descended  to  the  heir.2 

Position  of  a        Jq  Hensman    v.  Fryer ^  Kindersley,   V.  C,   says, 
viBee.  "  Before  the  late  Wills  Act,  general  pecuniary  legatees 

had  a  right  of  marshalling,  as  against  descended  real 
Specific  de-  estate ;  so  that  if  the  personal  estate  was  insufficient  for 
teerpreferred  payment  of  the  debts  and  legacies,  the  legatees  were 
to  general  pe-  entitled  to  come  upon  the  descended  real  estate,  to  the 
t^es.  ^  extent  that  the  personal  estate  had  been  exhausted  by 

creditors.  But  although  there  was  this  right  of  mar- 
shalling as  against  descended  real  estate,  there  was,  of 
course,  no  such  right  as  against  specifically  devised  real 
estate  ;  and  not  only  was  there  no  such  right  as  against 
real  estate  specifically  devised  in  form,  that  is,  mention- 
ing specifically  the  particular  lands  and  hereditaments 
devised,  but  also  there  was  no  such  right  as  against 
real  estate  devised  in  a  residuary  form,  as  "  all  my  real 
estate,"  or  "  all  other  my  real  estate ;"  the  reason  being, 
that  such  a  devise,  though  in  form  residuary,  was  in 
substance  and  effect  as  much  specific,  as  if  the  lands 
and  hereditaments  devised  had  been  specifically  men- 
tioned, and  that  was  the  only  reason.  For  it  was  a 
Before  Wills'  well-known  rule  of  law  before  the  Wills  Act,  that  a 
^''id'^ar'^in     ^^^vise  of  real  estate,  though  in  form  general  and  resi- 


form  was  spe-  duary,  would  only  pass  the  estates  of  which  the  testa- 

cific  in  £ 
stance. 


ci  c  in  su  -     ^^^  ^^g  seised  at  the  date  of  his  will,  and  moreover 


1  Hanhy  v.  Roberts,  Arab.  128.        106. 

=  Harmood  v.  Oglander,  8  Ves.  ^  2  L.  R.  Eq.  631. 
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that  it  would  not  comprise  any  real  estate  devised  in 
a  specific  form,  the  devises  of  which  lapsed,  or  other- 
wise failed;  so  that  the  devise,  though  residuary  in 
form,  had  none  of  the  characteristics  or  qualities  of 
a  residuary  devise ;  and  therefore  it  was  held  to  he 
specific ;  and  because  it  was  held  that  such  devise  was 
specific,  (and  for  that  reason  only,)  it  was  held  that 
there  was  no  right  of  marshalling. 

"  That  being  the  state  of  the  law  before  the  passing  of  Effect  of 
the  Wills  Act,  what  has  been  the  effect  of  that  act  ?  ^^^  ^°*' 
There  is  a  difference  of  opinion  on  the  question  whether 
a  devise  of  real  estate,  in  form  residuary,  is  still  to  be 
treated  as  before,  as  specific,  or  as  residuary.     Dady  v. 
Hartridge^  was,  I  believe,  the  first  case  in  which  the 
question  arose  ;  and  after  much  consideration,  I  arrived 
at  the  conclusion  that  the  effect  of  the  Wills  Act  was,  that  Residuary 
a  residuary  devise   ought  no  longer  to  be  treated  as  ^^™^  treated 
specific,  as  it  had  formerly  been ;  and  for  this  reason,  as  specific, 
that  whereas  under  the  old  law,  a  devise  of  realty  under  \^^ 
the  residuary  form  had  no  quality  of  a  residuary  gift, 
inasmuch  as  it  did  not  pass  after-acquired  real  estate, 
nor  any  specifically-devised  real  estate,   of  which  the 
devise  lapsed  or  failed,  now,  by  the  Wills  Act,  a  residu- 
ary devise  vnll  comprise  all  the  real  estate  the  testator 
may  be  seised  of  at  the  time  of  his  death  ;  and,  moreover, 
all  real  estates  specifically  devised,  where  the  devises  Lapsed  devise 
lapse  or  fail,  will  fall  into  the  residuary  devise  of  real  residue." 
estate,  so  that  the  effect  of  the  Wills  Act  has  been  to 
make  a  devise  of  real  estate,  which  is  residuary  in  form, 
residuary  also  in   substance,  and   to  partake  of  every 
quality  of  a  residuary  gift. 

"  The  question  now  to  be  decided  is  this  : — If  a  devise, 
residuary  in  form,  is  now  to  be  treated  as  residuary  in 
substance,  and  not  as  specific,  what  ought  to  be  the  efiect 

1  1  Dr.  &  Sm.  236. 
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Eno  V. 
Tatliam, 


Mortgaged 
estate  exone- 
rated, if  there 
is  a  direction 
to  pay  debts 
out  of  another 
fund. 

But  not  a 
mere  general 
direction  for 
payment  of 
debts. 


the  mortgaged  land  being  now  primarily  liable  as  the 
personal."  In  Eno  v.  Tatham^  Turner,  L.  J.,  said,  "  The 
appellant's  counsel  has  relied  on  the  dictum  of  Lord 
Campbell  in  Woolstoncroft  v.  Woolstoncroft,  that  the  rule 
which  had  been  before  observed  with  respect  to  exempt- 
ing personal  estate  should  now  be  observed  with  respect 
to  exempting  the  mortgaged  land  from  the  payment  of 
the  mortgage  money.  This  probably  meant  no  more 
than  that  the  intention  should  be  clearly  proved.  If 
Lord  Campbell  intended  to  say  that  as  before  the  act 
it  had  been  necessary  to  show  an  intention  not  only  to 
charge  the  mortgaged  estate,  but  also  to  discharge  the 
personalty,  so  now  it  is  necessary  to  show  an  intention 
not  only  that  another  fund  should  be  charged,  but 
also  that  the  mortgaged  estate  should  be  discharged, 
he  (the  Lord  Justice)  was  not  prepared  to  follow  him. 
In  order  to  take  a  case  out  of  the  act,  it  was  sufficient 
to  show  a  contrary  or  other  intention;  this  destroyed 
the  analogy  between  the  two  cases.  In  the  one  case, 
the  intention  to  be  proved  was  contrary  to  a  settled  rule 
of  law,  in  the  other  case,  it  was  contrary  only  to  a 
statutory  rule,  expressly  made  dependent  upon  inten- 
tion  His  opinion  coincided  with  those  cases  in 

which  it  had  been  held  that  the  mortgaged  estates  were 
not  liable  where  there  was  a  direction  that  the  debt 
should  be  paid  out  of  some  other  fund." 

It  has  been  decided  that  a  mere  direction  by  the 
testator  that  the  debts  "  shall  be  paid  as  soon  as  may 
be,"  2  or  that  debts  should  be  paid  by  "  his  executors 
out  of  his  estate,"  3  the  source  from  which  payment 
is  to  be  made  not  being  mentioned,  will  not  show  a 
contrary  or  other  intention  sufficient  to  exonerate  the 
mortgaged  estate  from  its  primary  liability.      Where, 


11  w.  R,  476. 

Penibroke  y.  Friend,  1  J.  &  H. 


^  Woolstoncroft -v.  Woolstoncroft, 
2  De  G.  F.  &  Jo.  347. 
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however,  the  personal  estate  is  bequeathed  on  trust  to 
pay,i  or  subject  to  the  payment  of  debts,^  these  words 
are  sufficient  to  show  a  contrary  intention  within  the 
meaning  of  the  act  so  as  to  charge  the  personalty 
primarily  with  the  payment  of  the  mortgaged  debts  on 
estates  devised  by  the  will. 

2.  Lands  devised  to  pay  debts,  not  merely  charged  2.  Lands  ex- 
with  debts  are  liable  after  the  personalty.^  These  are  vised  for  pay- 
equitable  assets,  and  applicable  in  payment  of  debts  by  ™^'?'  °*  ^^^^ 
specialty  and  simple  contract  ^aWpassM.  assets, 

3.  Eeal  estates  which  have  descended  to  the  heir,  but  3.  Realty 
not  charged  with  debts  are  next  liable.*    These  are  legal  leg^fLaeta. 
assets  liable  to  debts  by  specialty,  but  not  before  47  Geo. 

III.  c.  74,  and  3  &  4  Will.  IV.  c.  104,  to  debts  by 
simple  contract. 

Since  the  acts  for  the  amendment  of  the  law  of  in-  Devise  to  heir 
heritance,  when  land  is  devised  to  the  heir,  he  takes  ^^rchage™  * 
not  as  heir  but  as  purchaser,  and  as  such  is  placed  in 
the  same  position  in  all  respects  as  any  other  devisee.  ^ 

4.  Keal  estate  devised,  charged  with  the  payment  of  4,  Realty  de- 
debts  are  next  liable.^  These  are  equitable  assets,  and  ^^t^a^^te  ^"^ 
debts  are  payable  out  of  them  pari  passu,  equitable 


If  the  heir  takes,  by  reason  of  a  lapsed  devise  or  Heir  taking  a 
otherwise,  land  simply  charged  with  debts,  the  land  so  ^^^^^"^  ^^■''^®' 
charged  is  applicable  for  payment  of  debts  in  the  same 

1  Moore  v.  Moore,  1  De  G.  Jo.      Qiff.  125;  Milnes  v.  Slater,  8  Ves. 
&  Sm.  602.  304. 

2  Mellisk  V.  VcdUns,  2  J.  &  H.  «  3  &  4  WiU.  IV.  c.  106. 

194.  °  Biedermann    v.    Seymow,    3 

3  Hwrmood  v.  Oglander,  8  Ves.      Beav.  368  ;  Strichland  \.  Strick- 
125;  Phillips  v.  Pcurry,  22  Beav.      lamd,  10  Sim.  374. 

279.  '  Ba/mewell  v.  Lord  Cawdor,  3 

*  Davies  v.  Topp,  1  Bro.  C.  C.  Mad.   453 ;  Irvin  v.  Ironmonger, 

527 ;  Manning  v.  Spooner,  3  Ves.  2  R.  &  My.  531 . 
117 ;  Wood  V.   Ordish,  3  Sm.  & 
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order  as  devised  estates,  and  not  till  after  the  real 
estates. wliich  had  descended.! 


Lands  devised 
subject  to  a 
mortgage. 


Lands  devised,  subject  to  a  mortgage,  and  which  are 
not  within  the  17  &  18  Vict.  c.  113,  are  next  liable,  so 
far  as  regards  the  mortgage  debt.2  The  court  gives  a 
right  of  marshalling  to  a  general  pecuniary  legatee  as 
against  the  devisee  of  real  estate  subject  to  a  mortgage, 
so  that  if  the  mortgagee  chose  to  resort  to  the  person- 
alty for  payment  of  his  mortgage  debt,  the  pecuniary 
legatee  had  a  right  to  stand  in  the  shoes  of  the  mort- 
gagee, as  against  the  mortgaged  estate,  even  though 
specifically  devised.3 


.'i.  Realty  in 
a  residuary 
devise. 


6.  General 
pecuniary 
.cies. 


7.  Specific 
legacies  and 
devises  pro 
rata. 


5.  Eeal  estate  comprised  in  a  residuary  devisee  is 
next  applicable.* 

6.  General  pecuniary  legacies  pro  ratd^  are  next 
lialble. 

7.  Specific  legacies  ^  and  real  estates  specifically  de- 
vised, not  charged  with  the  payment  of  debts,^  are 
liable  pro  rata  to  contribute  to  the  payment  of  debts  by 
specialty,  in  which  the  heirs  are  bound,8  and  also  it  is 
conceived  to  the  payment  of  debts  by  simple  contract 
and  by  specialty  in  which  the  heirs  are  not  bound.9 

8.  Keal  or  personal  property  over  which  the  testator 


1  Wood  V.  Ordish,  3  Sm.  & 
Giflf.  125. 

^  Luikins  v.  Leigh,  Cas.  t.  Talb. 
63. 

^  Hensman  v.  Fryer,  2  L.  R. 
Eq.  632. 

*  Hensman  v.  Fryer,  2  L.  R. 
Eq.  631 ;  2  Jarm.  on  Wills,  689. 
See  post  p.  234-5  as  to  reasons  for 
its  being  liable  before  general 
pecuniary  legacies. 


"  Clifton  V.  BuH,  1  P.  W.  680 ; 
Headley  v.  Bedhead,  Coop.  50. 

°  Fielding  v.  Preston,  1  De  G. 
&  Jo.  438;  Emus  v.  Wyatt,  31 
Beav.  217. 

'  Mirehouse  v.  Scaife,  2  My.  & 
Cr.695;  Milnesv.Slater, SYes.  303. 

5  Tombs  V.  Hoch,  2  Coll.  490  ; 
Gervis  v.  Gervis,  14  Sim.  655. 

^  CoUis  V.  Robins,  1  De  G.  & 
Sm.lSl. 
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has  general  power  of  appointment,  and  over  which  he  has  8.  Property 
actually  exercised  that  power,i  bj"-  deed,  or  will  in  favour  testltor'^hM 
of  volunteers;  in  this  case  the  property  appointed  will  in  exercised  a 
equity  form  part  of  his  assets,  so  as  to  be  subject  to  the  pointment. 
demands  of  his  creditors  in  preference  to  the  claims  of 
his  legatees  or  appointees ;   but  as  a  court  of  equity  Equity  will 
never  aids  the  non-execution  of  a  power,  the  power  must  °o„.e'xecution 
be  actually  executed  in  order  that  equity  may  thus  of  a  power, 
interpose  in  favour  of  creditors.^ 

The  results  of  the  previous   chapter  may  be  thus 
summed  up  in  the  words  of  a  learned  writer.     "  The 
order  in  which  we  have  seen  that  the  various  portions  The  testator's 
of  a  testator's  estate  are  applied  for  the  payment  of  his  J?*'^°'^'T  '^ 
debts,  has  been  established  out  of  regard  to  the  testator's 
intention.     The   general  personal  estate  was  long  the  Reasons  why 
only  fund  to  which  those  creditors  who  had  not  speci-  ^riWiiy'*'  ^ 
alties  binding  the  heir  could  resort ;  and  besides,  cash,  liable, 
stock,  and  moveables  come  first  to  hand,  and  are  the 
most  readily  applicable,  and  are  the  funds  out  of  which 
people  in  their  lifetime  usually  pay  their  debts.      It 
cannot  therefore  be  matter  of  surprise  that,  in  the  ab- 
sence of  any  express  direction  to  the  contrary,  the  gene- 
ral personal  estate  should  be  held  primarily  liable  to 
the  payment  of  the  debts  of  the  deceased.     Next  after 
that,  any  special  fund  set  apart  by  the  testator  would 
naturally  come.      The  heir  not  being  a  beneficiary 
within  the  testator's  intention,  lands  descended  to  him 
would  properly  follow  next  in  order  of   application. 
But  lands  charged  with  the  payment  of  debts  would, 
of  course,  be  applicable  before  legacies  bequeathed,  or 
property  specifically  given.    Again,  there  seems  a  more  intention  to 
direct  intention  to  benefit  a  specific  devisee  or  legatee  benefit  shown 

'-  .  °  more  clearly 

than  to  benefit  the  legatee  of  a  mere  pecuniary  legacy,  iu  a  specific 

than  in  a  gene- 
1  Fleming  v.  Buchanan,  3  De  G.  ^  Holmes  v.  CoghUl,  7  Ves.  499,  ^^^  ^^^acy. 

M.  &  G.  976;  Jlatothornv.  Shed-      12  Ves.  206;    Yaughan  v.    Van- 
den,  3  Sm.  &  Giff.  305.  derstegen,  2  Drew.  165. 
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Pecuniary  legacies  must  therefore  go  unpaid  rather 
than  that  specific  divisees  or  bequests  shall  be  touched. 
These,  however,  must  be  resorted  to  as  a  last  resource ; 
whilst  lands  over  which  the  testator  may  have  exercised  a 
general  power  of  appointment  are  in  favour  of  creditors, 
considered  as  supplementarily  applicable  after  the  whole 
of  his  own  property  shall  have  been  exhausted."  l 

'  Wms.  Real  Assets,  108. 
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MARSHALLING  ASSETS. 

It  must  not  be  forgotten  that  the  order  in  which  the  Creditors  may 
several  funds  liable  to  debts  are  to  be  applied  regulates  l^°l  grst  "''^ 
the  administration  of  the  assets  only  among  the  testa- 
tor's own  representatives,  devisees,  and  legatees,  and 
does  not  aifect  the  right  of  the  creditors  themselves  to 
resort,  in  the  first  instance,  to  all  or  any  of  the  funds  to 
which  their  claims  extends.  It  may  therefore  happen 
that  a  creditor  having  a  claim  on  two  or  more  funds 
proceeds  against  them  in  a  different  order  from  that  Principle  of 
which  the  testator  intended,  or  proceeds  against  some  ^piai^ed"^ 
fund  which  is  the  only  resource  of  some  other  creditor, 
less  amply  armed  than  himself.  Equity  will  then  hold 
that  the  creditor  having  two  funds  shall  not,  by  resort- 
ing to  that  fund,  which  is  the  only  resource  of  another 
creditor,  disappoint  that  other ;  but  that  other  creditor 
shall  stand  in  his  place  for  so  much,  against  the  fund, 
to  which  otherwise  he  could  not  have  access,  the  object 
of  the  court  being  that  every  claimant  shall  be  satisfied, 
so  far  as  by  any  arrangement  consistent  with  the  nature 
of  the  several  claims,  the  property  which  they  seek  to 
affect  can  be  applied  in  satisfaction  of  such  claims,  i 

It  is  proposed  to  examine  a  few  of  the  cases  in  which 
equity  carries  out  this  principle. 

Under  the  old  law,  before  3  &  4  Will.  IV.  c.  104,  As  between 
simple  contract  creditors  had  no  claim  upon  the  real  '=''®<^^''"''^- 
assets  of  a  deceased  person,  unless  charged  with,  or 

'  Aid/rich  v.  Cooper,  2  L.  C.  66. 
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devised  for  the  payment  of  debts.  In  this  case,  speci- 
alty creditors,  who  might  in  the  first  instance  resort  to 
the  personal  estate,  in  priority  to  simple  contract 
creditors,  and  also  to  the  real  assets,  in  exclusion  of  the 
simple  contract  creditors,  would  be  compelled  in  equity 
to  resort  for  the  satisfaction  of  their  debts,  in  the  first 
place,  to  the  real  assets,  as  far  as  they  went,  so  as  to 
leave  the  personalty  for  the  simple  contract  creditors ; 
or  if  the  specialty  creditors  had  already  exhausted  the 
personal  assets  in  payment  of  their  claims,  the  simple 
Simple  con-  Contract  creditors  would  be  put  to  stand  in  their  place 
tract  creditors  against  the  real  assets,  whether  devised  or  descended, 

perniittea  to        °  ... 

stand  in  shoes  as  far  as  the  specialty  creditors  might  have  exhausted 
ISsS     the  personal  assets. 

against  realty. 

In  Aldrich  v.  Cooper,'^  decided  before  3  &  4  Will. 
IV.,  c.  104.,  a  mortgagee  of  freehold  and  copyhold 
estates,  who  was  also  a  specialty  creditor,  having  ex- 
hausted the  personal  assets,  simple  contract  creditors 
were  held  entitled  to  stand  in  his  place,  both  against 
the  freehold  and  copyhold  estates,  so  far  as  the  personal 
estate  was  taken  away  from  them  by  such  specialty 
Realty  now      creditor.     The  recent  statute,  3  &  4  Will.  IV.,  c.  104, 

assets  for  pay-  '  '  ' 

ment  of  all  rendering  freehold  and  copyhold  estates  liable  to  simple 
wuh'ivf^c.  contract  debts,  has,  however,  now  obviated  the  necessity 
104.  of  the  court  resorting  to  the  doctrine  of  marshalling, 

for  enforcing  their  payment.^  In  Selhy  v.  Selby,^  it  was 
decided  that  if  the  vendor  of  an  estate,  the  contract  for 
which  was  not  completed  jn  the  lifetime  of  the  testator 
who  was  the  purchaser,  is  afterwards  paid  his  purchase- 
money  out  of  the  personal  assets,  the  simple  contract 
creditors  of  the  testator  shall  stand  in  the  place  of  the 
vendor,  with  respect  to  his  lien  on  his  estate  sold,  against 
the  devisee  of  that  estate. 


2  L.  C.  66.  Gwynne  v.  Edwards,  2  Rubs.  289  n. 

Cradocic  v.  Piper,  15  Sim.  301;  ^  4  Russ.  336. 
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Marshalling  will  not,  unless  founded  on  some  equity,  No  marshaii- 
be  enforced  between  persons,  unless  tbey  are  creditors  blfween^cre- 
of  the  same  person,  and  have  demands  against  funds  ^^^°™  °^  *''« 

'  ,        same  person. 

the  property  of  the  same  person.  "  It  was  never  said," 
observed  Lord  Eldon,  "  that  if  I  have  a  demand  against 
A.  and  B.,  a  creditor  of  B.  shall  compel  me  to  go 
against  A.,  without  more;  ....  but  if  I  have  a 
demand  against  both,  the  creditors  of  B.  have  no  right 
to  compel  me  to  seek  pajmient  from  A.,  if  not  founded 
on  some  equity,  and  giving  B.  the  right  for  his  own 
sake  to  seek  payment  from  A."  i 

Although,  with  the  exception  of  necessary  wearing  widow's  para- 
apparel,2  a  widow's    paraphernalia   are  liable  to   her  |''j.®'^*!'''  P'^'*' 
deceased  husband's  debts,  she  will  be  preferred  to  a  general 
general  legatee,  and  be  entitled  therefore  to  marshal  ^s^'^^" 
assets  in  all  cases  in  which  a  general  legatee  would  be  en- 
titled to  do  S0.3    It  does  not  seem  to  be  settled  whether  Quwre  as  to 
a  widow,  as  to  her  parapharnalia,  is  to  be  deemed  in  ^'^'"  preference 

'  ^     ■*■        -^  '      ^  over  specific 

the  nature  of  a  simple  contract  creditor,  and  as  such,  legatee. 
entitled  to  precedence  over  specific  legatees  or  devisees.^ 
But  both  principle  and  the  weight  of  authority  point  to 
the  conclusion  that  a  widow,  as  to  paraphernalia,  is 
entitled  to  rank  as  a  simple  contract  creditor.  5 

If  the  heir-at-law  has  paid  any  debts,  which  ought  Right  of  heir 
to  have  been  paid,  first,  out  of  the  general  personal  e^i^j^^^^"^"*^" 
estate,  secondly,  out  of  lands  subject  to  a  trust  or  power 
for  their  payment,  he  will  have  a  right  to  have  the 
assets  marshalled  in  his  favour,  as  against  those  two 
funds,  but  not  to  the  prejudice  of  pecuniary  legatees ; 
stiU  less  to  the  disappointment  of  specific  gifts  ;  for  the 

^  Ex  parte  Kendall,  17YeB.  520.  *  Lord  Toumshend  v.  Windham, 

=  2  Ves.  Sr.  7.  2  Ves.  Sr.  7 ;  Probert  v.  Clifford, 

3  Tipping  v.  Tipping,  1  P.  W.  Arab.    6 ;     Qraham    v.    London- 

730  ;  Boynton  v.  Parhhurst,  1  Bro.  derry,  3  Atk.  395. 

C.  C.  576.  °  Wms.  Real  Assets,  118. 
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heir  is   not  a    devisee,  while  the   general  or   specific 
legatees  take  by  the  special  bounty  of  the  testator,  i 

Devisee  of  A  devisee  of  lands  charged  with  the  payment  of  debts 

wfth^dtbtf  "^  paying  any  debts  whilst  any  of  the  previously  liable 
property  remains  unexhausted,  will  have  a  right  to  have 
the  assets  marshalled  in  his  favour,  and  to  stand  in  the 
place  of  the  creditor  so  far  as  regards,  1st,  the  general 
personal  estate  ;  2d,  lands  subject  to  a  trust  or  power 
for  raising  the  debts ;   3d,  lands  descended  to  the  heir.2 


Position  of  a 
residuary  de- 
visee. 


Specific  de- 
visees or  lega- 
tees preferred 
to  general  pe- 
cuniary lega- 
tees. 


BeforeWilla' 
Act,  devise 
residuary  in 
form  was  spe- 
cific in  sub- 
stance. 


In  Hensman  v.  Fryer ^  Kindersley,  V.  C,  says, 
"  Before  the  late  Wills  Act,  general  pecuniary  legatees 
had  a  right  of  marshalling,  as  against  descended  real 
estate ;  so  that  if  the  personal  estate  was  insufficient  for 
payment  of  the  debts  and  legacies,  the  legatees  were 
entitled  to  come  upon  the  descended  real  estate,  to  the 
extent  that  the  personal  estate  had  been  exhausted  by 
creditors.  But  although  there  was  this  right  of  mar- 
shalling as  against  descended  real  estate,  there  was,  of 
course,  no  such  right  as  against  specifically  devised  real 
estate  ;  and  not  only  was  there  no  such  right  as  against 
real  estate  specifically  devised  in  form,  that  is,  mention- 
ing specifically  the  particular  lands  and  hereditaments 
devised,  but  also  there  was  no  such  right  as  against 
real  estate  devised  in  a  residuary  form,  as  "  all  my  real 
estate,"  or  "  all  other  my  real  estate ;"  the  reason  being, 
that  such  a  devise,  though  in  form  residuary,  was  in 
substance  and  effect  as  much  specific,  as  if  the  lands 
and  hereditaments  devised  had  been  specifically  men- 
tioned, and  that  was  the  only  reason.  For  it  was  a 
well-known  rule  of  law  before  the  Wills  Act,  that  a 
devise  of  real  estate,  though  in  form  general  and  resi- 
duary, would  only  pass  the  estates  of  which  the  testa- 
tor was  seised  at  the  date  of  his  will,  and  moreover 


'  Hanby  v.  Roberts,  Amb.  128. 
'  ffarmood  v.  Oglander,  8  Ves. 


106. 
'  2  L.  R.  Eq.  631. 
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that  it  would  not  comprise  any  real  estate  devised  in 
a  specific  form,  the  devises  of  which  lapsed,  or  other- 
wise failed;  so  that  the  devise,  though  residuary  in 
form,  had  none  of  the  characteristics  or  qualities  of 
a  residuary  devise ;  and  therefore  it  was  held  to  be 
specific ;  and  because  it  was  held  that  such  devise  was 
specific,  (and  for  that  reason  only,)  it  was  held  that 
there  was  no  right  of  marshalling. 

"  That  being  the  state  of  the  law  before  the  passing  of  Effect  of 
the  Wills  Act,  what  has  been  the  effect  of  that  act  ?  ^'^^  ^"'^ 
There  is  a  difference  of  opinion  on  the  question  whether 
a  devise  of  real  estate,  in  form  residuary,  is  still  to  be 
treated  as  before,  as  specific,  or  as  residuary.     Dady  v. 
Hartridge^  was,  I  believe,  the  first  case  in  which  the 
question  arose  ;  and  after  much  consideration,  I  arrived 
at  the  conclusion  that  the  effect  of  the  Wills  Act  was,  that  Residuary 
a  residuary  devise   ought  no  longer  to  be  treated  as  ^^®™^  treated 
specific,  as  it  had  formerly  been ;  and  for  this  reason,  as  specific,  _ 
that  whereas  under  the  old  law,  a  devise  of  realty  under  ^^^^ 
the  residuary  form  had  no  quality  of  a  residuary  gift, 
inasmuch  as  it  did  not  pass  after-acquired  real  estate, 
nor  any  specifically-devised  real  estate,   of  which  the 
devise  lapsed  or  failed,  now,  by  the  Wills  Act,  a  residu- 
ary devise  will  comprise  all  the  real  estate  the  testator 
may  be  seised  of  at  the  time  of  his  death  ;  and,  moreover, 
all  real  estates  specifically  devised,  where  the  devises  Lapsed  devise 
lapse  or  fail,  will  fall  into  the  residuary  devise  of  real  residue." 
estate,  so  that  the  effect  of  the  Wills  Act  has  been  to 
make  a  devise  of  real  estate,  which  is  residuary  in  form, 
residuary  also  in   substance,  and  to  partake  of  every 
quality  of  a  residuary  gift. 

"  The  question  now  to  be  decided  is  this  : — If  a  devise, 
residuary  in  form,  is  now  to  be  treated  as  residuary  in 
substance,  and  not  as  specific,  what  ought  to  be  the  eftect 

1  1  Dr.  &  Sm.  236. 
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on  the  question  of  marshalling  in  favour  of  general  pecu- 
niary legatees  ?  When  I  consider  that  the  doctrine  of 
marshalling  is  founded  on  equity  and  justice,  and  when 
I  find  that  the  only  reason  why  the  courts  before  the 
WUIs  Act  did  not  give  the  right  of  marshalling  to 
general  pecuniary  legatees  was  that  the  devise,  though 
in  form  residuary,  was  in  effect  specific,  and  that  reason 
no  longer  exists,  the  necessary  consequence  seems  to  me 
to  be  that,  the  only  impediment  to  the  application  of  the 
Cesmntera-  equitable  principle  being  removed,  there  is  now  the 
iwneeessailex.  j-jgi^t  of  marshalling  as  against  real  estate  devised  in  a 
residuary  form."  l 


Against  whom 
pecuniary 
legatees  may 
marshal. 


Pecuniary  legatees,  if  the  personal  estate  out  of  which 

they  are  to  be  paid  has  been  exhausted  by  creditors, 

are  entitled  to  be  paid — 

(a.)  Out  of  lands  which  descend  to  the  heir.2 
(6.)  Out  of  lands  devised  simply  subject  to  debts.^ 
(c.)  Out  of  lands  subject  to  a  mortgage  to  the  extent 

to  which  the  mortgagee  may  have  disappointed  them 

by  resorting  first  to  the  personal  estate.* 

(d)  Out  of  lands  comprised  in  a  residuary  devise.5 

But  they  will  not  be  entitled  to  marshall  as  against 

specific  legatees  or  devisees.^ 


Specific 
legatees  and 
devisees. 


Specific  legatees  and  devisees  have  a  right,  if  called 
on  to  pay  any  debts  of  their  testator,  to  have  the  whole 
of  his  other  property  real  and  personal  marshalled  in 
their  favour,  so  as  to  throw  the  debts  as  far  as  possible 
on  the  other  assets,  which  are  antecedently  liable. 


It  is  now  settled  that  a  devisee  and  a  specific  legatee 


1  2  Jarm.  on  Wills,  589. 
^  Sproule  V.  Prior,  8  Sim.  189. 
3  Richard  v.  Barrett,  3  K.  &  J. 
289. 

^  Johnson  v.  Child,  4  Hare,  87. 


'  Hensman  v.  Fryar,  2  L.  R. 
Eq.  631. 

^  Heme  v.  Meynck,  1  P.  W. 
201;  Wythe  v.  Henniker,  2  My.  & 
K.  635. 
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shall  contribute  "pro  rata  to  satisfy  the  debts  of  the  Contribute 
testator,  which   the  property  antecedently  liable  has  ™  ^^  ^'  *" 
failed  to  satisfy,  for  the  testator's  intention  of  bounty 
is  equal  in  both  cases. '^ 

If,  however,  the  subject  of  any  specific   devise  or  if  specific  de- 
bequest  is  liable  to  any  burden  of  its  own,  the  legatee  ^LTa  burden^ 
must  bear  it  alone,  and  cannot  call  the  others  to  his  of  its  own,  can- 
aid.     Thus  the  devisee  of  land  bought  by  the  testator  others  of  the 
but  not  paid  for,  cannot  call  on  the  other  specific  devisees  ^'^".^  .?'^^  *° 

^  .  .     ,  ,  contribute. 

or  legatees  to  pay  a  proportion  of  the  purchase-money 
to  which  his  land  is  subject  by  reason  of  the  vendor's 
lien,  although  he  may  claim  to  have  his  land  exonerated 
at  the  expense  of  every  one  else  taking  property  ante- 
cedently liable.2 

There  is  yet  another  case  in  which  equity  out  of  Marshalling 
regard  to  the  testator's  intention  marshals  assets  in  gatres^" 
favour  of  legatees.  This  case,  however,  does  not  depend 
on  the  same  principle  as  those  we  have  already  men- 
tioned ;  it  does  not  arise  in  consequence  of  a  creditor 
having  taken  some  part  of  the  assets  out  of  their  usual 
order,  but  simply  from  the  presumption  that  when  a 
testator  leaves  legacies,  he  wishes  that,  if  possible,  they 
should  all  be  paid.  If,  therefore,  he  should  leave  cer- 
tain legacies  payable  only  out  of  his  personal  estate,  and 
certain  others  which  he  has  charged  on  his  real  estate, 
in  aid  of  his  personalty,  and  the  personalty  should  not 
be  sufficient  to  pay  the  whole,  equity  wUl  marshal  these 
legacies,  so  as  to  throw  those  charged  on  the  real  estate 
entirely  on  that  estate,  in  order  to  leave  more  of  the 
personalty  applicable  to  the  payment  of  the  other 
legacies.^ 


^  Timis  V.  Bnch,  2  Coll.  490.  '  Bonner  v.   Bonner,   13  Ves. 

'^  Emuss  V.  Smith,   2  De  G.  &      379 ;  Scales  v.    Collins,   9   Hare, 
Sm.  722.  656,  Wms.  Real  Assets,  115. 
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Where  a  But  where  the  charge  of  a  legacy  upon  real  estate 

leliTstate       ^^i^^  to  affect  it,  in  consequence  of  an  event  happening 

fails  by  a        subsequent  to  the  death  of-  the  testator,  as  the  death  of 

assets  not '      the  legatee  before  the  time  of  payment,  the  court  will 

marshalled,      qq^  marshal  assets  so  as  to  turn  such  legacy  upon  the 

personal  estate,  in  which  case  it  would  be  vested  and 

transmissible,  whereas  a;s  against  the  real  estate  it  would 

sink  by  the  death  of  the  legatee.  ^ 

Assets  not  The  asscts  are  never  marshalled  in  favour  of  legacies 

favour  of  giveu  to  charitics,  upon  the  ground  that  a  court  of 
chanties.  equity  is  not  warranted  in  setting  up  a  rule  of  equity 
contrary  to  the  common  rules  of  the  court  merely  to 
support  a  bequest  which  is  contrary  to  law.  If,  there- 
fore, a  testator  should  bequeath  to  a  charity  a  legacy 
payable  out  of  the  produce  of  his  real  and  personal 
estate,^  or  a  simple  legacy  without  expressly  charging 
it  on  that  part  of  his  personal  estate  which  he  may 
lawfully  bequeath  to  charitable  uses,  the  legacy  will  fail 
by  law  in  the  proportion  which  the  real  estate  and 
personalty  in  the  one  case,  or  such  personalty  in  the 
other  may  bear  to  the  whole  fund  out  of  which  the 
legacy  was  made  payable ;  ^  or,  as  Lord  Cottenham  has 
expressed  himself  in  Williams  v.  Kershaw,^  "  The  rule 
of  the  court  adopted  in  all  such  cases  is,  to  appropriate 
the  fund  as  if  no  legal  objection  existed  as  to  applying 
any  part  of  it  to  the  charity  legacies,  then  holding  so 
much  of  the  charity  legacies  to  fail  as  would  in  that 
way  be  to  be  paid  out  of  the  prohibited  fund." 

^  Prcmse   v.  Abingdon,   1   Atk.  G.   735  ;  Fmudrin  v.   Oowdey,   3 

482 ;   Pearce  v.  Loman,   3   Ves.  My.  &  K.  397 ;  Johnson  v.  Lord 

135.  Harrowby,  Johns.  425;  Mohson  v. 

"  Currie  v.  Pye,  17  "Ves.  462.  Blackburn,  1  Kee.  273. 

'  Robinson  v.  Oildard,  3  Mac.  &  *  Kee.  275  n. 
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MOETaAGES. 

A  LEGAL  mortgage  may  be  defined  to  be  a   debt  by  Definition  of 
specialty,  secured  by  a  pledge  of  lands  of  which  the  ^°^^s^s^- 
legal  ownership  is  vested  in  the  creditor,  but  of  which, 
in  equity,  the  debtor  and  those  claiming  under  him, 
remain  the  actual  owners,  until  debarred  by  judicial 
sentence,   by  legislative   enactment,   or   by  their  own 
laches.^     It  is  a  security  founded  on  the  common  law, 
and  perfected  by  a  judicious  and  wise  application  of  the 
principles  of  equity.     It  will,  therefore,  be  necessary,  Mortgage  at 
first,   to  show   what   is  the  effect  of  a  mortgage    at  °°™™o"  ^*'^- 
common  law,  and  then  to  show  how  equity  has  modified 
or  altered  the  common  law  to  suit  the  ends  of  practical 
justice.     The  ordinary  mortgage,  or  mwtuum  vadium,  ^^  gg^^^g 
as  it  was  called,  was  strictly  an  estate  upon  condition  j.^pon  a  condi- 
that  is,  a  feoffment  of  the  land  was  made  to  the  credi- 
tor,  with   a  condition   in   the   deed   of  feoffment,   or 
in  a  deed  of  defeazance  executed  at  the  same  time,  by 
which  it  was  provided  that  on  payment  by  the  mort- 
gagor, or  feoffor,  of  a  given  sum  at  a  time  and  place 
certain,  it  should  be  lawful  for  him  to  re-enter.     Im- 
mediately on  the  livery  made,  the  mortgagee  or  feofee 
became  the  legal  owner  of  the  land,  and  in  him  the 
legal  estate  instantly  vested,  subject  to  the  condition. 
If  the  condition  was  performed,  the  feoffor  re-entered 
and  was  in  of  his  old  estate.      If  the  condition  was  Forfeiture  at 
broken  the  feoffee's  estate  became  absolute  and  inde-  '^^  °°  <'°°<i'- 
feasible,   and  all  the  legal  consequences  followed,  as 
though  he  had  been  absolute  owner  from  the  time  of  his 
feoffment.  2 

1  Coote,  1.  "  Coote,  6. 
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Thus  mortgages  stood  at  common  law,  encumbered 
with  the  system  from  which  they  originated,  and  attended 
with  ruinous  consequences  to  the  unfortunate  debtor. 
The  forfeiture  was  complete;  the  mortgagee,  by  the 
default  of  the  mortgagor,  had  become  the  absolute 
owner  of  the  estate  ;  it  could  not  be  divested  from  him 
without  a  reconveyance,  and  there  remained  no  remedy 
short  of  an  actual  legislative  enactment,  without  disturb- 
ing the  settled  landmarks  of  property.^ 


Interference 
of  equity. 


Equity 
operated  on 
the  conscience 
of  the  mort- 
gagee. 

Mortgage  held 
a  mere  pledge. 

Mortgagor's 
right  to  re- 
deem, not- 
withstanding 
forfeiture  at 
law. 


Happily,  a  jurisdiction  arose,  under  which  the  harsh- 
ness of  the  common  law  was  softened  without  an  actual 
interference  with  its  principles,  and  a  system  was  estab- 
lished, at  once  consistent  with  the  security  of  the  credi- 
tor, and  a  due  regard  for  the  interests  of  the  debtor.^ 
Our  courts  of  equity,  borrowing  the  doctrines  of  the 
civil  law,  did  not  indeed  attempt  to  alter  the  legal  effect 
of  the  forfeiture  at  common  law ;  they  could  not,  as 
they  might  have  wished,  in  conformity  with  the  prin- 
ciples of  the  civil  law,  declare  that  the  conveyance 
should,  notwithstanding  forfeiture  committed,  cease  at 
any  time  before  sentence  of  foreclosure,  on  payment  of 
the  mortgage  money  ;  but  leaving  the  forfeiture  to  its 
legal  consequences,  they  operated  on  the  conscience  of 
the  mortgagee,  and  acting  in  personam  and  not  in 
rem,  they  declared  it  unreasonable  that  he  should  re- 
tain for  his  own  benefit  what  was  intended  as  a  mere 
pledge,  and  they  adjudged  that  a  breach  of  the  condition 
was  in  the  nature  of  a  penalty  which  ought  to  be  re- 
lieved against,  and  that  the  mortgagor  had  an  "  equity 
to  redeem,"  on  payment,  within  reasonable  time,  of 
principal,  interest,  and  costs,  notwithstanding  the  for- 
feiture at  law.  Agaiast  the  introduction  of  this  novelty 
the  common  law  judges  strenuously  opposed  themselves, 
and  though  ultimately  defeated  by  the  increasing  power 
of  equity,  they,  nevertheless,  in  their  own  courts,  still 

'  Coote,  9.  ■■  CooU,  9. 
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adhered  to  the  rigid  doctrine  of  forfeiture,  and  in  the 
result,  the  law  of  mortgage  fell  almost  entirely  within 
the  jurisdiction  of  equity. i 

No  sooner,   however,   was  this   equitable  principle  Mortgages  aa 
established,  than  the  cupidity  of  creditors  induced  them  thrmaxrm  ° 
to  attempt  its  evasion,  and  it  was  a  bold  but  necessary  modus  et  con- 
decision  of  equity  that  the  maxim  of  law,   modus  et  (.„„j  legem. 
conveniio  vincunt   legem,   was    inapplicable — that  the 
debtor  could  not  even  by  the  most  solemn  engagements  Debtor  cannot 
entered  into  at  the  time  of  the  loan,  preclude  himself  "^j^^^^^^" 
from  his  right  to  redeem.     The  courts,  looking  always  right  to  re- 
at  the  intent,  rather  than  the  form  of  things,  disregarded   ^^'^' 
all  the'  defences  by  which  the  creditor  surrounded  him- 
self, and  laid  down  as  plain  and  undeviating  r-ules,^  that 
it  was  inequitable  that  the  creditor   should  obtain  a 
collateral  or  additional  advantage  through  the  necessi- 
ties of  his  debtor,,  beyond  the  payment   of  principal, 
interest,  and  costs,^   and  they  established  as.  principles 
not  to  be  departed  from,  that  "  once  a  mortgage  always  "  Once  a 
a  mortgage  ; "  that  an  estate  could  not  at  one  time  be  a  ways^a  mort- 
mortgage,  and  at  another  time  cease  to  be  so,  by  one  gage." 
and  the  same  deed ;  and  that  whatever  clause  or  cove- 
nant there  may  be  in  a  conveyance,  yet^  if  upon  the 
whole  it  appear  to  have  been  the  intention  of  the  parties 
that  such  conveyance  shall  only  be  a  mortgage,  or  pass 
an  estate  redeemable,   a  court  of  equity  will  always 
construe  it  so.*    These  rules,,  however,  did  not  prevent  Pre-emption. 
a  mortgagee  agreeing  with  the  mortgagor  for  a  pre- 
ference of  pre-emption  in  case  of  a  sale.^ 

And  this  rule  must  also  be  distinguished  from  that 

'  Coote,  10.  277  ;   Broad  v.  Selfe,   11  W.  E. 

''  Bonham  v.  Newcorni,  2  Vent.  1036. 

364  ;  Howard  v.  Harris,  1  Vern.  *  Coote,  11 ;  Jennings  v.  Ward, 

191.  2  Vera.  620. 

^  Chambers  v.  Goldwin,  9  Ves.  '  Orhy    v.   Trigej,   9    Mod.   2  ; 

254  ;  Leith  v.  Irvine,  1  My.  &  K.  C'ookson  v.  Coohson,  8  Sim.  529. 
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Conveyance     governing  a  class  of  cases  where  there  is  an  absolute 
Te^ircw"^  6om  fide  sale  and  conveyance  with  a  collateral  agree- 
ment for  re-purchase,  and  re-conveyance,  on  re-pay- 
ment of  the  purchase-money  within  a  stipulated  time,l 
and  such  collateral  agreement  may  either  be  introduced 
into  the  agreement  for  sale  at  the  time,  or  may  be  made 
Circumstances  at  a  Subsequent  period.     There  is  no  positive  rule,  of 
f  mo°rtga"e^°^  law  furnishing  a  criterion  by  which  to  distinguish  a 
from  a  sale,     mortgage  from  such  a  conveyance.     Whether  a  given 
transaction  is  of  the  one  kind  or  the  other,  depends 
on  the  special  circumstances  of  each  case ;  and  parol 
Parol  evidence  evidence  will  always  be  admitted  to  show  that  what 
admitted.        appears  on  the  face  of  it  to  be  an  absolute  conveyance 
was  intended  to  be  a  conveyance  by  way  of  mortgage 
only.2     "  -If  the  money  paid  by  the  grantee  would  be  a 
grossly  inadequate  price  for  the  absolute  purchase  of 
the  estate ;  if  he  was  not  let  into  immediate  possession 
of  the  estate  ;   if  he  accounted  for  the  rents  to  the 
grantor,  and  only  retained  an  amount   equivalent  to 
interest;  or  if  the  expense  of  preparing  the   deed  of 
conveyance  was  borne  by  the  grantor,  each  of  these 
circumstances  has  been  considered  as  evidence,  show- 
ing with  more  or  less  cogency  that  the  conveyance  was 
only  intended  merely  by  way  of  secxirity:"^  and  it  must 

Effects  of  this  be  remembered  that  the  difference  between   a  trans- 
distinction,  i.-       1.  i       1         -xi  •   1  J.     i?  ^  J 
action  by  way  of  sale,  with  a  right  of  re-purchase,  and 

a  mortgage,  is  very  important  with  reference  to   the 

consequences  of  each.     Whereas,  in  a  mortgage,  even 

after  forfeiture  by  law,  the  mortgagor  has  his  right  of 

la  a  sale  with  redemption  in  equity,    in  the  case  of  a   sale  with  a 

"hase°time'is'^^iS^*  of  rc-purchasc,  the  time  limited  ought  precisely 

strictly  to  be   to  be  observed,  and  there  is  no  principle  on  which  the 

observed. 

1  Alderson  v.  White,  2  De  G.  &  ^  Powell  on  Mortgages,  by  Co- 
Jones,  97.  ventry,  125  a. ;  Brooke  v.  Garrod, 
=  Maxwell  v.  Montacute,  Prec.  3  K.  &  J.  608,  2  De  G.  &  Jo.  62 ; 
Ch.  526 ;  Bamhart  v.  Oreenshields,  Williams  v.  Owens,  5  My.  &  Cr. 
9  Moo.  P.  C.  C.  18;  Douglas  v.  303. 
Culverwell,  3  Giff.  251. 
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court  can  relieve,  if  it  is  not  so  observed. '^    And  there  In  a  sale  with 
is  also  another  important  difference — that  in  the  case  of  ^ase°if^pur'-'^ 
a  sale,  with  an  option  to  re-purchase,  if  the  purchaser  chaser  die 
die  seised,  and  then  the  right  of  re-purchase  be  exer-goea  to  real 
cised,  the  money  would  go  to  the  real  representative,  representative, 
not  to  the  personal  representatives,  as  in  the  case  of  a 
mortgage.  2 

There  is  also  another  class  of  cases  where,  though  a  Mortgages  by 
mortgage  may  be  made,  the  equity  of  redemption  is  ^^^  °*  ^*"^^y 
confined  only  to  the  mortgagor,  and  not  extended  as  in 
ordinary  mortgages  to  his  heirs  also.  This  class  of 
cases  arises,  where  the  conveyance  of  an  estate  to  a  per- 
son by  way  of  mortgage,  is  intended  to  be  in  the  nature 
of  a  family  settlement.  ^ 

Besides  these,  there  are  several  other  species  of  secu- 
rities for  money  which  do  not  take  the  form  of  an 
ordinary  mortgage.     Thus, 

1.  The  owner  of  an  estate  in  consideration  of  money  i.  rivum 
conveys    it  to   the   lender,  with  a  condition  that   as  L^ldCTto  pav 
soon  as  he,  the  lender,  should  have  repaid  himself  out  himself  from 
of  the  rents  and  profits  of  the  land,  the  principal  and  proa^ts!" 
interest  of  the  money,  the  debtor  might  re-enter.     This 

is  said  to  have  been  called  a  vivum  vadium,  because  as 
the  pledge  itself  destroyed  the  debt  it  might  be  deemed 
to  possess  a  sort  of  vitality.  It  seems  now  to  have 
entirely  ceased.^ 

2.  T\iQ  mortuum  vadium  was  another  species.     Ac- 2.  Mortuum 
cording  to   Glanville,^  the  mortuum    vadium  was  a  "«*«""• 

1  Barrel  v.  Sabine,  1  Vern.  2G8.  '  Bonham  v.  Newcomb,  1  Vern. 

=  Thomborough    v.     Baher,     1  214,  232. 

Ch.  Ca.  286,  2  Sp.  624  ;  St  John  v.  *  Coote,  4. 

Wareham,  cited  3  Swanst.  631.  "  Lib.  10,  c.  5. 
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Creditor  took  feoffment  to  the  creditor  and  his  heirs,  to  be  held  by 

profits^ with-     ^i™  ^^til  his  debtor  paid  him  a  given  sum,  and  until 

out  account,     which  he  received  the  rents  without  account,  so  that 

the  estate  was  unprofitable  or  dead  to  the  mortgagor  in 

the  meantime^  the  original  debt  remaining  undiminished 

by  the  perception  by  the  mortgagee  of  the  i-ents  and 

profits.     It  must  be  observed  that  there  was  the  like 

advantage,  in  one  respect,  to  the  debtor  in  this  form. 

Estate  never    of  mortgage  3S  in  the  vivum  vadium,  viz.,  that  the 

^°^''  estate  was  never  lost.i 

3.  "Weishmort-      3.  This  mor^MMm  vac?*Mm  closely  resembles  the  form 
gage.  of  mortgage  called  a  Welsh  mortgage,  in  which  the 

rents  and  profits  were  received  by  the  mortgagee  as  an 
equivalent  for  the  interest,  while  the  principal  remained 
undiminished.^  In  a  Welsh  mortgage  there  is  no  coh- 
Mortgagor  tract  cxpress  or  implied  between  the  parties  for  the 
may  redeem  at  repayment ;  the  mortgagee  cannot  foreclose  or  sue  for 
the  money,  though  the  mortgagor  and  his  heirs  may 
redeem  at  any  time.^ 

The  vivum  vadium  has  been  said  to  be  in  the  nature 
of  a  Welsh  mortgage,  but  very  incorrectly  j  the  only 
points  of  resemblance  between  them  are  that  the  estate 
is  never  forfeited,  and  that  the  time  for  the  payment  of 
the  principal  debt  is  indefinite. 

4.  Mortuum        4.  There  is  no  trace  of  the  period  when  the  ancient 
vadium,  or      mortuum  Vadium  fell  into  use.     In  its  stead  arose  the 

modern  mort- 

mortuum  vadium  or  mortgage  so  weU  known  at  com- 
mon law,  the  modern  form  of  mortgage,  whicE  may  be 
shortly  defined  as  an  estate  upon  a  condition.*  It  is 
the  old  vivum  vadium  with  the  mortgagee  in  posses- 


1  Coote,  5.  ill,  and  see  1  Ves.  Sr.  405. 

=  Coote,  4.  *  Coote,  5 ;  Litt.  sec.  332. 

'  Howell  V.  Price,  Free.  Ch.  423, 
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sion,  for  he  is  then  accountable  in  equity  for  the  rents 
and  profits. 

In  early  times,  it  was  said  that  an  equity  of  redemp-  The  nature  of 
tion  was  a  mere  right ;  but  in  Cashorne  v.  Scarfe,^  rede^ptfonf 
Lord  Hardwicke  laid  it  down  that  the'  equity  was  an 
estate  in  the  land,  and  the  mortgagor  entitled  to  it  as  An  estate  in 
the  real  owner  of  the  land,  for  the  land  is  considered  *'^®  ^^"'^• 
only  as  a  pledge  or  security  for  the  money.     It  follows, 
therefore,  that  the  person  entitled  to  the  equity  of  re- 
demption, being  considered  in  equity  the  real  owner  of 
the  land,  may  exercise  all  such  rights  and  acts  of  owner- 
ship over  the  encumbered  land  as  he  might  have  exer- 
cised over  the  land  unencumbered,  subject,  of  course,  to 
the  rights  of    the  mortgagee  or  encumbrancer.     The  Over  which 
mortgagor  therefore  might  settle,  or  devise,  or  mortgage  has  f™  i'powe°r^ 
the  land  subject  to  the  mortgagee's  encumbrance. 2  subject  to  the 

encumbrance. 

It  follows  also  from  the  principle  that  an  equity  of  Devolution  of 
redemption  is  an  estate,  that  its  line  of  devolution  must  demption  ^^' 
in  the  course  of  descent  be  governed,  as  the  land  itself  same  as  of  the 
would  have  been,  by  the  general  law,  or  by  the  lex  loci; 
and  therefore  if  the  land  be  of  gavel  kind  tenure,  the 
equity  of  redemption  will  be  divisible  in  like  manner, 
or  if  the  tenure  be  borough-English,  the  youngest  son 
will  be  entitled.3 

The  equity  of  redemption  being  an  estate  in  land,  Who  may 
persons  entitled  to  certain  interests  in  that  equity  are  "^^  ^^^' 
entitled  before  foreclosure  to  come  into  a  court  of  equity 
and  to  redeem,* 

(a.)  Theheir.5 

'  1  Atk.  603.  '  Coote,  26;  Fojwcett  v .  Zowther, 

^  Casbome  v.   Scarf e,    1   Atk.       2  Ves.  Sr.  301. 
603 ;    Marsh  v.   Lee,    1    L.    C,  «  2  Sp.  660-663. 

550.  ^  Pym  V.  Boureman,  3  Swanst. 

-241,  n. 
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(b.)  The  devisee  of  the  equity  of  redemption. ^ 

(c.)  A  tenant  for  life,  a  remainder  man,  a  reversioner, 

a  dower  ess,  a  jointress,  a  tenant  by  the  courtesy,  may 

redeem.  2 

(d.)  An  assignee  may  redeem. 3 

(e.)  A  subsequent  mortgagee  making  the  mortgagor 

a  party  to  the  bill.^ 

(/)  Judgment  creditors.^ 

(g.)  The  crown,  or  the  lord  on  forfeiture.  ^ 

(h.)  A  volunteer,  although  claiming  under  a  deed 

fraudulent  and  void,   under  27  Eliz.,  as  against  the 

mortgagee  quoad  his  mortgage,  as  to  which  he  is  a 

purchaser,  may  redeem.  7 

Every  person  who  has  a  right  to  redeem  the  mortgage 
may  redeem  any  prior  encumbrancer  on  payment  of 
principal,  interest,  and  costs  due  to  him ;  the  redeeming 
party  being  also  liable  to  be  redeemed  by  those  below 
him,  who  are  all  liable  to  be  redeeemed  by  the  mort- 
gagor. ^ 

Time  to  re-  A  person  Cannot  redeem  before  the  time  appointed  in 

deem.  ^^^  mortgage  deed,  although  he  tenders  to  the  mort- 

gagee both  the  principal  and  the  interest  due  up  to  that 
time.9 

If  after  the  day  fixed  for  the  payment  of  the  money 
is  passed,  the  mortgagor  should  wish  to  pay  off  the 
mortgage,  he  must  give  to  the  mortgagee  six  calendar 
months'  previous  notice  in  writing  of  his  intention  so  to 
do,  and  must  then  punctually  pay  or  tender  the  money 

>  Lewis  V.  Nangle,  2  Vea.  Sr.  431 .  Atk.  440. 

2  2  L.  C.  967.  °  Downe  v.  Morris,  3  Hare  394. 

'  Anon.  3  Atk.  314.  '  Sand  v.  Cartwright,  1  Ch.  Ca. 

^  Fell  V.  £roum,  2  Bro.  C.  C.  59. 
278.  ^  2  Sp.  665. 

'  Stonehcwcr  v.    Thompson,     2  '  Broun  t.  Cole,  14  Sim.  427. 
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at  the  expiration  of  the  notice ;  ^  for  if  the  money 
should  not  be  then  ready  to  be  paid,  the  mortgagee 
will  be  entitled  to  fresh  notice  ;  as  it  is  only  reasonable 
that  he  should  have  time  afforded  him  to  look  out  for  a 
fresh  security  for  his  money.  ^ 


Previous  to  the  new  statute  of  Limitations,  3  &  4  statute  of 

Limitatic 
Old  law. 


WiU.  0.  27,  the  rule  established  was,  as  stated  by  Lord  limitations. 


Hardwicke,  ia  general,  analogous  to  the  old  statute  of 
Limitations,  21  Jac.  L  c.  16.,  viz.,  "that  after  twenty 
years'  possession  of  the  mortgagee  he  should  not  be 
disturbed."^  Where,  however,  the  mortgagor  was  pre- 
vented from  asserting  his  claim  by  reason  of  certain 
impediments,  mentioned  as  exceptions  in  the  stat.  21 
Jac.  I.  c.  16,  viz.,  imprisonment,  infancy,  coverture,  &c., 
in  all  such  cases,  by  analogy  to  the  statute,  equity 
allowed  ten  years  after  the  removal  of  the  impediment.* 
Any  slight  acknowledgment  by  the  mortgagee  of  the 
existence  of  the  equity  of  redemption  would  take  the 
case  out  of  the  analogy  of  the  statute.  ^ 

The  law  on  this  subject  is  at  present  regulated  by  Present  law. 
the  Stat.  3  &  4  Will.  IV.  c.  7.  s.  28,  by  which  it  is  ^.l;^^^"'.^^' 
enacted,  that  whenever  a  mortgagee  has  obtained  pos- 
session of  the  land  comprised  in  his  mortgage,  the 
mortgagor  shall  not  bring  a  suit  to  redeem  the  mort- 
gage but  within  twenty  years  next  after  the  time  when 
the  mortgagee  obtained  possession,  or  next  after  any 
written  acknowledgment  of  the  title  of  the  mortgagor, 
or  of  his  right  to  redemption  shall  have  been  given  to 
him  or  his  agent,  signed  by  the  mortgagee.6 

1  Shrapnell  v.  BlaJce,  2  Eq.  Ca.  =  Smart  v.  Hunt,  i  Ves.  478,  n. 
Ab.  603.  °  Batchelor    v.    Middleton,    6 

2  Wms.  R.  Prop.  397.  Hare  75 ;  Lucas  v.  Denison,  13 
'  Anon.  3  Atk.  313.  Sim.  584  ;  Stansfdd  v.  IToison, 
*  Beckford  v.  Wade,  17  Ves.  99 ;       16  Beav.  236;  Thompson  v.  Bowyer, 

Jenner  v.  Tracey,  3  P.  Wms.  288,      11  W.  B.  975. 
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Of  the  estate       With  whatever  strictness  the  common  law  may  have 
gagor.™™*^     originally  regarded  the   breach   of    the   condition  by 
the  mortgagor,  yet  in  modern  times  the  doctrine  of  the 
court  of  equity  recognising  the  mortgagor  until  fore- 
closure to  be  the  actual  owner  of  the  land,  has  been  to 
some  extent  imported  into   the  common  law  by  the 
15  &  16  Vict,  legislature.     By  stat.  15  &  16  Vict.  c.  76  ss.  219,  220, 
*"■  if  the  mortgagor  being  in  possession,  an  ejectment  is 

brought  by  the  mortgagee,  provided  no  suit  is  pending 
in  any  court  of  equity  for  redemption  or  foreclosure, 
the  payment  of  principal,  interest,  and  costs  will,  ex- 
cept in  certain  cases,  be  deemed  a  satisfaction  of  the 
mortgage. 

Mortgagor  in  A  very  considerable  privilege  annexed  to  the  estate 
accountable"*  ^^  *^^  mortgagor  wMle  he  is  in  possession  is,  that  he  is 
for  rents  and   not  bound  to  account  for  the  rents  and  profits  while 

in  possession,  even  although  the  security  should  prove 

insufficient.^ 


profits. 


Although  in  equity,  the  mortgagor  remains  the  actual 
owner  of  the  land  until  foreclosure,  entitling  him  while 
in  possession  to  the  receipt  of  the  rents  and  profits 
without  an  account,  yet  equity,  regarding  the  land,  with 
all  its  produce,  as  a  security  for  the  mortgage  debt, 
will  restrict  the  right  of  ownership  within  those  bounds 
which  may  not  operate  to  the  detriment  or  injury  of 
the  mortgagee.  Hence  equity  will  grant  an  injunction 
Restrained  On  a  bill  filed  by  the  mortgagee,  against  waste,  as  the 
from  waste  if  fgHing  of  timber  by  the  mortgagor :   but  in  order  to 

secui-ity  be  m-  ...  o   o       ' 

sufficient.  grant  the  injunction,  the  court  must  first  be  satisfied 
that  the  security  is  insufficient.^  Equity  also  will,  in 
no  instance,  it  seems,  interpose  its  authority  to  obstruct 
the  mortgagee  from  evicting  the  mortgagor  from  the 
possession,  but  for  such  purpose  will  consider  the  latter 

'  Ex  parte   Wilson,    2   Ves.    &  ''  Farrant  v.  Lovell,  3  Atk.  723 ; 

Bea.  252.  King  v.  Smith,  2  Hare  239. 
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a  mere  tenant  at  wlll.'^     It  follows  from  the  mortgagor  Mortgagor 
being  only  a  tenant  at  ■will,  or  at  sufferance,  that  he  to'mOTtgagee. 
cannot  make  a  lease  to  bind  the  mortgagee,  and  if  he  Mortgagor 
make  such  a  lease,  the  mortgagee  may  proceed  to  eject  binding  leases 
the  lessee  without  notice.^  °"  mortgagee. 

The  mortgagee,  by  virtue  of  his  mortgage,  becomes  Mortgagee 
the  legal  owner  of  the  land,  and  consequently  entitled  f°ti'l«d 

°  '  ^  •'  to  possession. 

at  law  to  immediate  possession,  or  to  the  receipt  of  the 
rent,  if  the  land  be  in  lease.^ 

The  mortgagee  is  entitled,  out  of  the  profits,  to  repay 
himself  all  the  necessary  expenses  attending  the  collec- 
tion of  the  rents,*  and  he  may  stipulate  with  the  mort- 
gagor for  the  appointment  of  a  receiver  to  be  paid  by 
the  latter.5  But  courts  of  equity,  fearful  of  opening  a 
door  to  fraud,  have  imposed  a  restriction  on  the  mort- 
gagee that  he  shall  not  be  permitted  to  make  any  charge  Mortgagee 
on  the  estate  for  his  personal  trouble,^  nor  appoint  him-  ^^^^'  °°* 

J^  '  rr  charge  for  per- 

self  a  receiver  of  the  estate,  although  under  an  ex-  sonai  trouble. 
press  agreement  with  the  mortgagor  for  that  purpose,^ 
for  he  is  entitled  to  no  benefit  beyond  his  principal,  in- 
terest, and  costs. 

With  regard  to  the  question  as  to  what  extent  the  West  India 
mortgagee  of  West  India  estate  may  charge  commission,  ®^*^*^^- 
the  result  of  the  different  cases  appears  to  be,  that  whilst 
he  is  mortgagee  out  of  possession,  he  may  stipulate  for 
the  consignment  of  the  produce,  and  charge  commission 
on  the  net  produce  as  a  compensation  for  his  trouble.^ 
But  when  he  is  in  possession,  he  stands  in  precisely 
the    same  situation   as   a  mortgagee  in   possession  in 

1  CholmondeUyy.    Clinton,    2  ^  Godfrey  v.    Watson,   3  Atk. 

Mer.  359.  518- 

^  Keech  v.  Sail  Dowg.  22.  '  French  v.  Baron,  2  Atk,  120. 

3  Coote,  339.  '  Faulkner  v.  Daniel,  3  Hare, 

•3  Atk.  5X8.  218. 
6  Davis  V.  Dendy,  3  Mad.  170. 
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England;  and  consequently,  if  lie  chooses  to  be  con- 
signee himself,  he  has  no  commission.  ^ 

A  stipulation  that  the  mortgagee  shall  receive  interest 
at  £4  per  cent,  if  regularly  paid,  but  £5  per  cent,  if 
default  is  made,  is  good  if  £5  per  cent,  be  reserved  by 
the  deed.  But  if  £4  per  cent,  only  is  reserved,  a  stipu- 
lation that  £5  per  cent,  shall  be  paid,  if  the  interest  be 
not  regularly  paid,  is  in  the  nature  of  a  penalty,  against 
which  the  court  will  relieve.^ 

Mortgagee  It  is  the  duty  of  the  mortgagee  in  possession  to  keep 

estate  in  ne-     the  premises  in  necessary  repair.     He  will  be  entitled 

cessary  repair  to  all  his  expenses  attending  the  renewal  of  leases,  or  in 
with  surplus  .        .  ° 

rents.  mamtaimug  the  title.3    But  a  mortgagee  is  not  bound 

to  lay  out  money  on  the  estate,  except  for  necessary 
repairs,  and  that  only  to  the  amount  of  the  surplus 
rents,*  nor  can  he,  on  the  other  hand,  compel  the  mort- 
gagor to  advance  money  for  the  renewal  of  the  leases 
without  an  express  agreement  between  them  to  that 
effect.  5 

Mortgagee  in  When  the  mortgagee  is  in  possession,  he  is  considered 
must  account.  ^^  equity,  in  some  measure,  in  the  light  of  a  trustee, 
and  is  accountable  for  the  rents  and  profits  of  the  land ; 
Even  though  and  therefore,  if  without  the  assent  of  the  mortgagor 
he  has  assigned  j^g  assigns  over  the  mortgage  to  another,  he  will  be 

the  mortgage.  .  °  °  °  '    _ 

held  liable  to  account  for  the  profits  received  subse- 
quently to  the  assignment,  on  the  principle  that  having 
turned  the  mortgagor  out  of  possession,  it  is  incumbent 
on  him  to  take  care  in  whose  hands  he  places  the 
estate." 


1  Zeith  V.  Irvine,  1  My.  &  K.  518. 

277 ;  Coote,  343.  ^  Coote,  344. 

'  2  Sp.  631.  ^  Manlove  v.  Bale,  2  Vern.  84. 

^  Manlove   v.  Bale,  2   Vernon,  *  Coote,  303. 
84;  Godfrey    v.    Watson,   3   Atk. 
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But  though  he  is  liable  to  an  account,  he  is  not  ob- 
liged to  account,  according  to  the  actual  value  of  the 
land,  nor  bound  by  any  proof  that  the  land  is  worth  so 
much,  unless  it  can  be  proved  that  he  made  so  much  of 
it,  or  might  have  done  so  -without  his  own  wilful  default, 
as,  if  he  turned  out  a  sufficient  tenant  who  held  it  at  so 
much  rent,  or  refused  to  accept  a  tenant  who  would 
have  given  so  much  for  it;i  because  it  is  the  laches  of 
the  mortgagor,  that  he  lets  the  land  lapse  into  the  hand 
of  the  mortgagee  by  the  non-payment  of  the  money ; 
therefore,  when  the  mortgagee  enters,  he  is  only  account-  Mortgagee  ia 
able  for  what  he  actually  receives,  and  is  not  bound  to  aooountabie 

only  for  what 

take  the  trouble  of  makmg  the  most  of  another  s  pro-  he  actually  re- 
perty.2  The  mortgagee,  without  payment  of  principal,  '^^^''^^■ 
interest,  and  costs,'  cannot  be  compelled  by  the  mort- 
gagor or  his  assigns  to  produce  the  title  deeds,  even 
though,  their  production  is  required  for  the  purpose  of 
enabling  the  mortgagor  to  negotiate  a  loan,  and  so  to 
pay  off  the  mortgagee.  ^ 

It  seems  that  a  mortgagee  cannot  accept  a  valid  lease  Mortgagee 
from  the  mortgagor,  even,  it  appears,  though  free  from  °^^°^°i'g**Q*  * 
circumstances  of  fraud,  and  at  a  fair  rent ;  the  reason  from  mort- 
being  thus  stated—"  The  mortgagor  is  under  the  control  ^''sor  semble. 
of  the  mortgagee  in  the  very  subject-matter  of  the  con- 
tract, and  if  the  mortgagee  had  distinctly  said  to  the  mort- 
gagor, '  You  must  let  to  me  a  lease  for  ninty-nine  years, 
at  the  rent  which  I  think  fit  to  give,  and  if  you  will  not, 
I  wiU  harass  you  by  all  the  means  by  which  a  mortgagee 
can  harass  a  debtor ; '  it  is  plain '  a  lease  so  obtained 
could  not  stand.     If  the  same  thing  can  be  done  with- 
out a  word  spoken,  the  same  consequences  ought  to 
follow.     Ought  evidence  of  such  a  conversation  to  be 
required  ?     Is  it  not  better  to  hold,  as  in  the  case  of  a 


'  Coote,  345  ;  1  Vern.  45.  ^  Darner  v.  Lord  Portarlington, 

2  Coote,  345.  15  Sim.  380, 
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trustee,  '  because  this  may  be  done,  it  sball  be  taken  as 
done,  and  the  act,  if  disputed,  shall  be  invalid.'"  ^ 

Mortgagee  A  further   considerable   disability  annexed  to    the 

eq^ty  make  a  mortgagee's  estate  is,  that  although  he  is  at  law  the 

binding  lease,  actual  owner,  and  consequently  can  make  a  good  legal 

title,  yet  he  cannot  in  equity  make  a  valid  or  binding 

lease,  unless  it  seems  it  is  of  necessity,  and  to  avoid  an 

apparent  loss.  2 


Renewed 
leaseholds. 


Advowson. 


Equity  holds  that  if  leaseholds  be  in  mortgage,  and 
the  mortgagee  renew,  he  will  take  the  renewed  lease 
subject  to  the  like  equity,  as  was  subsisting  in  the  old 
lease,3  and  if  an  advowson  be  in  mortgage,  and  the 
living  become  vacant,  the  mortgagor,  and  not  the 
mortgagee  shall  present ;  *  nor  will  equity  permit  the 
mortgagor  to  agree  to  the  contrary,  for  the  mortgagee 
shall  have  no  benefit  byond  bis  principal,  interest,  and 
costs. 


A  further  restriction  on  the  estate  of  the  mortgagee 
in  possession,  is  that  he  shall  not  be  permitted  to  waste 
the  estate.^  If  he  proceed  to  fell  timber,  an  account 
wiU  be  decreed,  and  the  produce  applied,  first,  in  pay- 
ment of  the  interest,  and  then,  in  sinking  the  principal, 
and  equity  will  enjoin  him,  unless  the  security  prove 
rity  be  insuffi-  defective,  in  which  case  the  court  will  not  restrain  him 

cient. 

from  felling  timber,  the  produce  being  of  course  applied 
in  ease  of  the  estate.^  So,  if  he  urmecessarily  puUs  down 
buildings  and  erects  new  buildings  without  the  consent 
of  the  mortgagor,  he  is  liable  for  any  loss  of  rent  which 
is  thereby  occasioned.  7 


Mortgagee 
cannot  fell 
timber. 


Unless  secu- 


'  Webb  V.  Jiorke,  2  Sch.  &  Lef. 
661 ;  Coote,  364. 

'  Hmigerford  v.  Clay,  9  Mod.  1. 

3  Bolt  V.  Holt,  1  Cb.  Ca.  190. 

*  Machmeie  v.  Robinson,  3  Atk. 
559. 


'  Hanscm  v.  Derby,  2  Yem.  392. 

^  Witherington  v.  Barikes,  Selw. 
Ch.  Ca.  30. 

'  Sandon,  v.  Hooper,  6  Beav. 
246;  14  L.  J.  Ch.  N.  S.  120. 
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Both  at  law  and  in  equity,  in  the  absence  of  par-  The  doctrine 
ticular  circumstances,  statutes,  judgments,  and  recog-  °  *^°  '"^" 
nisances,  all  rank  according  to  their  date,i  and  so,  in 
equity,  do  equitable  charges  of  every  kind,  where  the 
equities  are  equal  in  all  other  respects  than  that  of 
priority  of  time.^ 

With  reference  to  the  rights  of  mesne,  or  intermediate  in  wquaiijnre, 
encumbrancers,  the  doctrine  of  tacking  has  been  thus 'f.f. *'"'***. ''''"' 

'  ....     ditto  possi- 

stated.    "  In  cequalijure,  melior  est  conditio  possidentis,  dentis. 
Where  equity  is  equal,  the  law  shall  prevail ;  and  he 
that  hath  only  a  title  in  equity,  shall  not  prevail  against 
law  and  equity.     As  a  purchaser  or  mortgagee  coming 
in  upon  a  valuable  consideration  without  notice,  and 
purchasing  in  a  precedent  encumbrance,  it  shall  protect 
his  estate  against  any  person  that  hath  a  mortgage 
subsequent  to  the  first,  and  before  the  last  mortgage, 
though  he  purchased  in  the  first  encumbrance  after  he 
had  notice  of  the  second  mortgage ;  for  he  hath  both 
law  and  equity."  ^    In  considering  this  rule  of  equity, 
Lord   Hardwicke  has  remarked,*  that  it   could   not 
happen  in  any  other  country  but  this,   because  the  Doctrine  of 
jurisdiction  of  law  and  equity  is  administered  here  in  {^°^™4e1x^^ 
difi'erent  courts,  and  creates  different  kinds  of  rights  in  istence  of  two 
estates ;  and  therefore,  as  eourts  of  equity  break  in  upon  ^""^. 
the  common  law,  where  necessity  and  conscience  require 
it,  still   they  allow  superior  force  and  strength  to  a 
legal  title  to  estates ;  and  therefore,  where  there  is  a 
legal  title  and  equity  on  one  side,  the  Court  of  Chancery 
never  thought  fit  that  by  reason  of  a  prior  equity  against 
a  man  who  has  a  legal  title,  that  man  shall  be  hurt, 
and  this,  by  reason  of  the  force  which  the  court  neces- 
sarily and  rightly  allows  to  the  common  law,  and  to 
legal  titles ;  but  if  this  had  happened  in  any  other 

1  2  Sp.  727.  *  Wortieij  v.  Birhhcad,  2  Ves. 

2  Rice  V.  Rice,  2  Drew.  78.  Sr.  574. 
"*  2  Fonblanque  on  Eq.  302,  5th  ed. 
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country,  it  could  never  have  been  made  a  question ;  for 
if  the  law  and  equity  are  administered  by  the  same 
jurisdiction,  the  rule,  qui  prior  est  tempore,  potior  est 
jure,  must  hold."  ^ 

The  leading  principles  of  this  doctrine  are  fully  stated 
in  the  case  of  Brace  v.  Duchess  of  Marlborough.'^ 

1.  Third  mort-  1.  "That  if  a  third  mortgagee  buys  in  the  first 
fn  first  mort-  mortgage,  though  it  be  pendente  lite,  pending  a  bill 
gage,  with  brought  by  the  second  mortgagee  to  redeem  the  first, 
second,  may  yet  the  third  mortgagee  having  obtained  the  first  mort- 
*  gage,  and  got  the  law  on  his  side,  and  equal  equity,  he 

shall  squeeze  out  the  second  mortgagee,  and  this,  the 
Lord  Chief  Justice  Hale  called  a  '  plank '  gained  by 
the  third  mortgagee,  or  tabula,  in  naufragio,  which  con- 
struction is  in  favour  of  a  purchaser,  every  mortgagee 
being  such  pro  tanto." 

In  this  case,  it  must  carefully  be  noted  that  although 

the  third  mortgagee  get  in  the  first  mortgage,  'pendente 

lite,  i.e.,  loith  notice,  he  shall,  nevertheless,  be  allowed 

to  tack.     The  principle  on  which  the  doctrine  is  founded 

Third  mort-     i^  thus  explained  :3 — "  The  rule  of  equity  requires  no 

gagee  must      morc  than  that  the  third  mortgagee  should  not  have 

own  mortgage  had  noticc  of  the  second  at  the  time  of  lending  the 

%^ th"^*  °°*d^  money  ;  for  it  is  by  lending  the  money  without  notice. 

And  may        that  he  becomes  an  honest  creditor,  and  acquires  the 

therefore  pro-  j\qM,  to  protect  his  debt.     But  he  is  not  compelled  to 

tect  his  honest        ,      .        ,,  .  ,      ,.         i-,-,    ■,  ■       ■,-,,■■       ■,  r 

debt.  look  for  this  protection  till  his  debt  is  in  danger  oi 

being  prejudiced  ;  and,  therefore,  when  that  danger  is 
discovered  to  him,  whether  it  be  by  suit  in  equity,  or 
by  any  extra-judicial  means,  as  the  honesty  of  his  debt 
is  not  affected  by  the  discovery,  so  the  right  of  protect- 
ing that  debt,  and  the  efficacy  of  such  protection  are 

1  Eooper  v.  ffarrison,  2  K.  &  J.  '  2  P.  W.  491. 

108, 109.  ^  1  Eden.  530. 
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not  prejudiced ;  hence  arose  the  rule  which  permitted 

the  subsequent  encumbrancers  to  purchasepewdewfe  lite."'^ 

Although,  if  the  legal  estate  be  outstanding  in  a  third  if  legal  estate 

person  who  has  no  priority,  with  the  several  encum-  J'^  outstand- 

brancers,  the  party  obtaining  it  woiild  have  priority,^ 

yet  where  the  legal  owner  is  trustee  for  all,  he  cannot 

create  a  priority  by  transferring  the  estate  to  any  one. 

Thus,  if  an  owner  having  the  legal  estate,  create  a  charge 

in  favour  of  A.,  then  a  second  charge  in  favour  of  B., 

and  then  a  third  in  favour  of  C,  he  cannot  alter  the 

equities  by  transferring  the  legal  estate  to  any  of  them.^ 

2.  That  if  a  judgment-creditor,  &c.,  buys  in  the  2.  Judgment 
first  mortgage,  he  shall  not  tack  or  unite  the  mortgage  ^^g  in°the"^ 
to  his  judgment,  and  thereby  gain  a  preference ;  for  fi^st  mortgage 

,     .     ,  J  T,  i    1  11     1  1  shall  not  tack. 

such  judgment-creditor  cannot  be  called  a  purchaser,  judgment 

nor  has  he  any  right  to  the  land ;  he  has  neither  jus  in  creditor  not  a 

,■,,,,  purcnaser. 

re,  novjus  ad  rem.     All  that  he  has  by  his  judgment 

is  a  lien  *  on  the  land,  but  non  constat,  whether  he  will 
ever  make  use  of  it,  for  he  may  take  his.  debt  out  of  the 
goods,  of   his  debtor  by  fieri  facias,  or  he  may  take 
his  body,  after  which,  during  the  defendant's  life,  he 
can  have  no  other  execution ;  besides  which,  the  judg- 
ment-creditor does  not  lend  his  money  on  the  immediate  He  did  not 
view,  or  contemplation  of  the  land,  nor  is  he  deceived  ^o^gy^in  Con- 
or defrauded,  though  his  debtor  had  before  made  twenty  templation  of 
mortgages  of  his  estate  ;  but  a  mortgagee  is  defrauded 
or  deceived,  if  the  mortgagor  has  already  mortgaged 
his  land  to  another."  5 

It  would  seem  from  the  principles  laid  down  in  the 
judgment  in  Whitiuorth  v.  Gaugain,^  that  the  law  in 

1  Marsh  v.  Zee,   1  L.  C.  550 ;  '  Adams  v.  Sha/rples,  11  W.  R. 

Morrett  v.  Paske,  2  Atk.  52  ;  Wil-      450. 
mcrt  V.  Pipe,  5  Hare  14.  "  See  27  &  28  Vict.  c.  112. 

«  Carter  \.   Carter,  3  K.  &  J.  ^  Lacy  v.   Ingle,   2  Ph.   413  ; 

617 ;  Bates  v.  Johnson,  Johns  304.       Spencer  v.  Pearson,  24  Beav.  266. 

«  3  Hare,  416. 
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Law  unaltered  tliis  respect  has  not  been  altered  either  by  the  1  &  2 
c.Viot&l7t^ict.  c.  110,  or  by  27  &  28  Vict.  c.  112;  for  if  the 
28  Vict.  c.  effect  of  the  judgment  is  only  to  charge  the  interest 
Judgment  can  which  the  debtor  has  remaining  in  him,  the  creditor 
°"^y  ®jf^°'  can  have  no  right,  by  means  of  tacking,  to  cut  off  an 
debtor  had  to  encumbrance  which  preceded  his  judgment. ^ 

part  with. 

3.  First  mort-  3.  That  if  a  first  mortgagee  lends  a  further  sum  to 
f  forthorsu'm  the  mortgagor  upon  a  statute  or  judgment,  he  shall 
on  a  judgment  retain  against  a  mesne  mortgagee,  until  both  his  securi- 
against  a         ties  are  satisfied ;  and  a  fortiori  if  the  first  mortgagee 

mesne  mort-      Ig^^Jg  ^^  g,  mortgage.2 

This  rule  results  from  the  doctrine  already  noticed, 

that  where  equity  is  equal,  the  law  shall  prevail.     But 

But  first  mort-  this  principle  will  not  apply  unless  the  first  mortgagee 

havrtheTLal  ^^  ^^  legal  estate  or  the  better  right  to  call  for  it  ;  for 

estate  or  the    otherwise,  the  encumbrancers,  whether  by  mortgage  or 

caUfor'^it.     °  judgment,  will  be  payable  according  to  the  priority  of 

their  respective  encumbrances ;  nor  will  the  rule  apply, 

if  the  mortgagee  had  notice  of  the  mesne  encumbrance, 

at  the  time  of  making  the  further  advance.  ^ 

First  mort-  -Ajid  it  has  further  been  decided  that  although  the 

gagee  must      gj.g^  mortgage  was  made  to  secure  a  sum  and  further 
notice  of  the    advances,  if  the  first  mortgagee  make  a  further  advance 
brajice  ^"""'"'  with  noticc  of  a  mesne  encumbrance,  he  will  not  be  en- 
titled to  priority  in  respect  of  such  further  advance.* 


4.  Where  legal  4.  When  a  puisne  mortgagee  has  brought  in  a  prior 
estate  is  out-  eucumbrance,  but  the  legal  estate  is  vested  in  a  trustee, 
cumhran'cers  or  the  puisne  mortgagee  has  not  obtaiaed  the  legal  title, 
in"\otime'    ^^  ^^  takes  671  autre  droit,^  the  court  clearly  holds  that 


'  Coote,     409  ;    Kinderley     v.  '  Coote  on  Mortgages,  409. 

Jervis,  22   Beav.   1;    Beavan  v.  *  Shaw  v.  Neale,  20  Beav.  157  ; 

Lord   Oxford,   6  De  G.  M.  &  G.  Molt  v.  HopUnscm,  9  H.  h.  Cas. 

507;  514. 

2  Wyllie   V.   Pollen,    11  W.  E.  ^  Morrct  v.  Paske,  2  Atk.  52. 

1081. 
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tte  puisne  encumbrancer  can  make  no  advantage  of  his 
mortgage,  because  in  all  cases  where  the  legal  estate  is 
outstanding,  the  several  encumbrances  must  be  paid 
according  to  their  priorities  in  point  of  time,  qui  prior 
est  tempore  potior  est  jure. 

But  if  any  one  of  the  encumbrancers  has  a  better  unless  one  of 
title  to  call  for  an  assignment  or  conveyance  of  the  braiK^rsTas  a 
legal  estate,  as  for  instance,  when  a  declaration  of  trust  better  title  to 
of  the  legal  estate  has  been  made  in  his  favour  he  will  ^eg-il  ratate. 
.  be  placed  in  equity,  in  the  same  situation  as  if  he  had 
obtained  an  actual  assignment,  i 

Hpw  far  a  bond  debt  might  be  tacked  to  a  mortgage  when  a  bond 
was  for  a  long  time  a  matter  of  doubt.  But  the  point  ^^^^^  ^^ 
appears  to  be  now  settled.  A  prior  mortgagee  having 
a  bond  debt,  whether  prior  or  subsequent  to  his  mort- 
gage,^ cannot  tack  it  against  any  intervening  encum- 
brancer by  mortgage  or  judgment,  or  even  against  an 
intervening  bond  creditor,^  or  even  against  the  mort- 
gagor himself,*  or  as  against  a  purchaser  of  the  equity 
of  redemption ;  but  only  as  against  the  heir,5  or  as 
against  the  beneficial  devisee ;  ^  and  this  for  the  sole 
purpose  of  preventing  circuity  of  action.7  And  since 
3  &  4  Will.  c.  104,  it  seems  a  simple  contract  debt 
may  be  tacked  against  the  heir  or  devisee  where  there 
is  not  a  devise  for  payment  of  debts.  8 

The  right  of  priority  may  be  lost  by  fraud.     "  If  a 

1  Pomfret-v.Windsor,2,yea.i87;  ^  Shattleworth    v.    Lay  cock,    \ 

Allen   V.  Knight,  5   Hare,   272  ;  Vern.  245. 

Wilmot  V.    Pike,    5    Hare,    14 ;  ^  Chcdlis  v.  Casborne,  1  Eq.  Ca. 

Cooke  V.  Wilton,  29  Beav.  100.  Ab.    325 ;   Du  Vigier  v.   Lee,  2 

"  Windham  v.  Jennings,  2  Ch.  Hare,  326. 

Rep.  247.  '  Heams  v.  Bance,  3  Atk.  630 ; 

3  Lowthian  v.  ffasel,    3  Bro.  C.  Coote,  391-393. 

C.  162.  "  Coote,    402  ;     Sp.    723-725, 

*  Jones  V.  Smith,  2  Ves.  J.  376.  735. 
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Priority  may 
be  lost  by 
fraud. 


A  mortagee 
denying  his 
mortgage,  so 
as  to  mislead 
an  intending 
mortgagee. 


man  by  the  suppression  of  the  truth  which  he  was  bound 
to  communicate,  or  by  the  suggestion  of  a  falsehood,  be 
the  cause  of  prejudice  to  another  who  had  a  right  to  a 
full  and  correct  representation  of  the  fact,  it  is  certainly 
agreeable  to  the  dictates  of  good  conscience,  that  his 
claim  should  be  postponed  to  that  of  the  person  whose 
confidence  was  induced  by  his  representation,"  i 

If  A.,  being  about  to  lend  money  to  B.,  informs  C.  of 
his  intention,  and  asks  C.  whether  he  has  any  encum- 
brance on  B.'s  estate,  and  C.  denies  that  he  has  any, . 
whereby.  A.  is  induced  to  lend  his  money  to  B.,  and  it 
proves  that  C.  had  at  the  time  an  existing  mortgage 
or  judgment  on  B.'s  estate,  this  is  a  fraud  on  the  part  of 
C,  and  his  security  shall  be  postponed  to  that  of  A. 
But  to  fix  C.  with  the  fi-aud  it  is  necessary  that  he 
should  be  informed  of  A.'s  intention  to  lend  the  money ; 
for  otherwise,  the  fraudulent  intention  is  wanting,  on 
which  the  relief  is  to  proceed,  and  the  mere  falsehood  is 
not  sufficient  for  such  purpose.2 


Mortgagor 
must  redeem 
all  the  mort- 
gages which 
the  mortgagor 
holds  on  his 
property. 


As  a  general  rule,  both  in  suits  for  foreclosure  as 
well  as  redemption,  the  mortgagor  cannot  redeem  one 
mortgage  without  redeeming  all  other  mortgages  which 
the  mortgagee  holds  upon  his  property,  and  which  he 
has  a  right  to  consolidate  or  tack  together.  ^  And  this 
rule  is  appKcable  as  well  to  mortgages  of  realty  *  as  to 
equitable  mortgages  of  personalty  by  way  of  trusts  for 
sale.5 


Equity  having  determined  that  the  mortgaged  debt 


'  1  Fonblanque  on  Eq.  64. 

=  Coote,  415. 

"  Selby  V.  Pomfret,  1  J.  &  H. 
336 ;  9  W.  K.  583 ;  FhUlips  v. 
Gutteridge,  4  De  G.  &  Jo.  531; 
Tassdl  V.  Smith,  2  De  G.  &  Jo. 


713-718. 
*  Neve 


V.  Pennell,  11  W.    K. 


1=  Watts  V.  Symes,  1  De  G.  M.  & 
G.  240  ;  Tweedale  v.  Tweedale,  23 
Beav.  341. 
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shall  be  considered  the  principal,  and  the  land  a  pledge,  Special  reme- 
and  as  a  consequence  that  the  mortgagor,  notwithstand-  gage^.  ^°^ ' 
ing  his  breach  of  condition  and  the  consequent  forfeiture  Foreclosure, 
at  law  of  his  estate,  shall  be  relievable  in  equity  on 
payment  of  principal,  interest,  and  costs,  and  the  mort- 
gagee in  possession  accountable  for  the  rents  and  profits ; 
it  became,  on  the  other  hand,  just,  that  the  mortgagee 
should  not  be  subject  to  a  perpetual  account,  nor  con- 
verted into  a  perpetual  bailiif,  but  that  after  a  fair  and 
reasonable  time  given  to  the  mortgagor  to  discharge  the 
debt,  he  should  lose  his  equity,  or,  in  other  words,  be 
foreclosed  his  right  of  redemption. 

An  intermediate  mortgagee  is  entitled  to  file  a  bill 
of  foreclosure  against  the  mortgagor  and  subsequent 
mortgagees.^    A  foreclosure  suit  cannot  be  brought  but  statute  of 
within  twenty  years  next  after  the  right  to  bring  such  li^iitations, 
suit  first  accrued,  or  within  twenty  years  after  the  last 
payment  of  any  part  of  the  principal  money  or  interest.2 

Before  the  stat.  15  &  16  Vict.  c.  86  s.  48,  courts  of  Sale  by  court, 
equity,  except  in  a  few  cases,^  refused  to  decree  a  sale  -^^  *  ^^  ^^'''• 
against  the  wiU  of  the  mortgagor ;  but  by  that  act  the 
Court  of  Chancery  may  direct  a  sale  of  mortgaged  pro- 
perty instead  of  a  foreclosure,  on  such  terms  as  it  may 
think  fit. 

A  power  of  sale,  even  before  that  act  was  usually  Power  of  sale 
inserted  in  mortgage  deeds,  giving  the  mortgagee  gage-de^d."^'' 
authority  to  sell  the  premises ;  but  such  a  power  was 
only  permitted  where  the  mortgaged  land  did  not  ex- 
ceed in  value  the  money  lent ;  for  if  the  security  were 
very  ample,  it  was  not  likely  that  the  mortgagor  would 
consent  to  such  a  power  being  given  to  the  mortgagee, 
in  case  default  should  be  made  in  payment;  and  the 

'  2  Sp.  674.  28  ;  Coote,  449. 

'  3  &  4  Will.  IV.  c.  27,  ss.  24,  '  Coote,  493, 494. 

28  ;  &  7  Will.  IV. ;  &  1  Vict.  u. 
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23  &  24  Vict, 
c,  145. 


concurrence  of  the  mortgagor  in  the  sale  is  not  necessary 
to  perfect  the  title  of  the  purchaser.i  The  mortgagee 
having  sold,  is  at  liberty  to  return  to  himself  principal, 
interest,  and  costs ;  and  having  done  this,  the  surplus, 
if  any,  must  be  paid  over  to  the  mortgagor.2  And  now, 
Powers  under  by  stat.  23  &  24  Vict.  c.  145,  part  2,  s.  11,  a  power 
of  sale,  a  power  to  insure  against  fire,  and  a  power  to 
require  the  appointment  of  a  receiver,  have  been  rendered 
incident  to  every  mortgage  or  charge  by  deed  affecting 
any  hereditaments  of  any  nature.  These  powers,  how- 
ever, are  not  to  arise  until  after  one  year  from  the  time 
when  the  principal  money  shall  have  become  payable, 
according  to  the  terms  of  the  deed,  or  after  any  interest 
on  such  principal  money  shall  have  been  in  arrear  for 
six  months,  or  after  any  omission  to  pay  any  premium 
on  any  insurance  which  by  the  terms  of  the  deed  ought 
to  be  paid  by  the  person  entitled  to  the  mortgaged 
property.  And  no  sale  is  to  made  until  after  six  months 
notice  in  writing.  ^  But  none  of  these  powers  are  to  be 
exercised  if  it  be  declared  in  the  mortgage-deed  that 
they  shall  not  take  effect.* 


Mortgagee 
may  pursue 
all  his  reme- 
dies concur- 
rently. 


If  a  debt  be  secured  by  the  mortgage  of  real  estate, 
and  also  by  covenant,  and  collaterally  by  bond,  the  mort- 
gagee may  pursue  all  his  remedies  at  the  same  time.^ 
If  he  obtain  full  payment  on  the  bond  or  covenant,  the 
mortgagor  is  by  the  fact  of  payment  entitled  to  redeem 


^  Corder  v.    Morgan,    18   Yes.  - 
344;  Newman  V.  Sdfe,  33  Beav. 
522. 

^  Where  the  surplus  produce  on 
the  execution  of  a  power  of  sale 
on  a  mortgage  in  fee  is  directed 
to  be  paid  to  the  mortgagor,  his 
executors,  &c.,  this  is  not  of  it- 
self a  conversion  of  the  equity  of 
redemption  into  personal  estate. 
If  the  sale  takes  place  in  the  life- 


time of  the  mortgagor,  the  sur- 
plus is  personal  estate,  but  if  he 
die  before  the  sale  is  made,  the 
equity  of  redemption  descends  to 
the  heir,  and  he  is  entitled  to  the 
surplus  ( Wright  v.  Rose,  2  Sim.  & 
Stu.  323 ;  2  Hp.  366). 

3  Sec.  13. 

"  Sec.  32. 

'  Lockhart  \.  Hardy,  9  Beav. 
349. 
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the  estate,  aud  foreclosure  is  prevented  or  not  allowed. 
But  if  the  mortgagee  obtains  only  part  payment  on  the 
bond  or  covenant,  he  may  go  on  with  his  foreclosure  suit, 
and  giving  credit  in  account  for  what  he  has  received 
on  the  bond  or  covenant,  he  may  foreclose  for  non- 
payment of  the  remainder.     On  the  other  hand,  if  he  if  mortgagee 
obtains  a  foreclosure  first,  and  alleges  that  the  value  of  ffX\°ue  on '' 
the  estate  is  not  sufficient  to'  satisfy  the  debt,  he  is  not  the  bond,  he 
absolutely  precluded  from  suing  on  the  bond  or  cove-  "fo^sure  aud"^^ 
nant ;  but  it  is  held  that  by  doing  so  he  gives  to  the  mortgagor 
mortgagor  a  renewed  right  to  redeem,  or,  in  other  words, 
opens  the  foreclosure^  and  consequently  upon  the  com- 
mencement of  an  action  against  the  mortgagor  on  the 
bond  after  foreclosure  he  may  file  a  bill  for  redemption, 
and  upon  payment  of  the  whole  debt  secured  by  the 
mortgage,  he  is  entitled  to  have  the  estate  back  again, 
and  the  securities  given  up.     After  foreclosure,  there- 
fore, the  court  will  not  restrain  the  mortgagee  from 
suing  on  the  bond,  provided  he  retains  the  mortgaged  Mortgagee 

^   f    •      u-  ;,     J-     I,  J  1    •  ^1      must  there- 

estate  m  ms  power,  ready  to  be  redeemed  m  case  the  fore  have  the 
mortgagor  should  think  fit  to  avail  himseK  of  the  open-  *^***®  ™  '"^ 

="   °  _  ^         power. 

ing  of  the  foreclosure.!  It  follows,  therefore,  if  the 
mortgagee  has  so  dealt  with  the  mortgaged  estate  as  to 
be  unable  to  restore  it  to  the  mortgagor  on  full  payment, 
as  if  he  had  sold  it,2  the  court  will  prevent  his  suing  at 
law  to  receive  the  mortgage-money.  ^ 

There  is  a  class  of  cases  in  which  the  question  has  The  equity  of 
been  whether  it  is  intended  by  the  parties  making  the  fofiows  the 
mortgage  that  the  equity  of  redemption  shall  be  limited  limitations  of 
in  a  manner  different  from  the  uses  subsisting  in  the  estate!^™* 
estate  prior  to  the  mortgage,  or  shall  result  to  the  same 
uses.     These  questions  have  generally  arisen  in  mort-  Mortgage 
gages  by  husband  and  wife  ;  and  the  principle  of  equity  oJhis  wHe's 

estate. 
'  2  Sp.  682.  '  Palmer  v.  Hendrie,  27  Beav. 

'  Lockhart  v.  Hardy,       Beav.      349. 
349. 
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Equity  of  re- 
demption 
results  to 
vfife. 


Unless  a  dif- 
ferent inten- 
tion mani- 
fested. 


in  such  cases  is,  that  if  money  be  borrowed  by  the 
husband  and  wife  upon  the  security  of  the  wife's 
estate,  although  the  equity  of  redemption  is  by  the 
mortgage  deed  reserved  to  the  husband  and  his  heirs, 
or  to  the  husband  and  wife  and  their  heirs,  yet  there 
shall  be  a  resulting  trust  for  the  benefit  of  the  wife  and 
her  heirs,  and  that  the  wife  or  her  heir  shall  redeem, 
and  not  the  heir  of  the  husband,  her  estate  being  in 
equity  deemed  only  a  security  for  his  debt.^  But  at 
the  same  time,  the  intention  to  alter  the  previous  title 
may  be  manifested  by  the  language  of  the  proviso  itself, 
"and  there  is  no  necessity  for  an  express  declaration  or 
recital  to  that  effect.2 


1  Huntingdon  v.  Huntingdon,  2 
L.  C.  915 ;  Whitbread  v.  Smith,  3 
De  G.  M.  &  G.  727;  Coote,  523. 


'  Athinson  v.  Smith,  3  De  G. 
&  Jo.  186-192. 


CHAPTER  XVII. 

OF  EQUITABLE  MORTGAGES  OF  EEALTT  BY  DEPOSIT  OF 
TITLE-DEEDS. 

The  statute  of  Frauds  ^  enacts  tliat  "  no  action  shall  be  statute  of 
brought  upon  any  contract,  or  sale  of  lands,  tenements,  q^^ea"^. 
or  hereditaments,  or  any  interest  in  or  concerning  them,  tracts  con- 
unless  the  agreement  upon  which  such  action  shall  be  to'bem 
brought,  or  some  memorandum  or  note  thereof,  be  in  writing, 
writing,  and  signed  by  the  party  to  be  charged  there- 
with, or  some  other  person  thereunto  by  him  lawfully 
authorised."    Notwithstanding  this  statute,  it  is  now 
decided  ^  that  if  the  title-deeds  of  an  estate  are,  without 
even  verbal  communication,  deposited  by  a  debtor  in  Deposit  of 
the  hands  of  his  creditor,  or  of  some  third  person  on  his  e!ridence^f 
behalf,3  such  deposit  is  of  itself  evidence  of  an  agree-  an  agreement 
ment  executed,  for  a  mortgage  of  the  estate,*  of  which  ~„g^  ™° 
agreement  the  creditor  may  avail  himself  as  of  an  agree- 
ment in  writing  for  that  purpose ;  for  he  may  file  his 
bill  for  the  completion  of  the  security  by  a  legal  con- 
veyance from  his  debtor,  who  will  not  be  allowed  to 
plead  the  Statute  of  Frauds.^ 

The  doctrine  of  equitable  mortgages  appears  to  have  origin  of  the 
arisen  from  the  nature  of  the  case.    In  Keys  v.  Williams,^  doetnne. 
Lord  Abinger  said,  "  The  doctrine  of  equitable  mort- 
gages has  been  said  to  be  an  invasion  of  the  Statute  of 
Frauds But  in  my   opinion  that  statute  was 

1  29  Car.  II.  c.  3,  s.  4.  Ferris  v.  Mullins,  2  Sm.  &  Giff. 

=  Hussel  V.  Sussel,  1  L.  C.  603.  378 ;   ex  parte  Moss,  3  De  G.  & 

5  Ex  parte  Coming,  9  Ves,  116.  Sm.  599. 

«  Expoffte  Wright,  19  Ves.  258.  "  3  Y.  &  C.  Exch.  Ca.  55,  61. 
5  Pryce  v.  Bmy,  2  Drew.  42 ; 
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never  meant  to  affect  the  transaction  of  a  man  borrow- 
ing money  and  depositing  his  title-deeds  as  a  pledge  of 
payment.  A  court  of  law  could  not  assist  such  a  party 
to  recover  back  his  title-deeds  by  an  action  of  trover ; 
the  answer  to  such  an  action  being,  that  the  title-deeds 
were  pledged  for  a  sum  of  money,  and  that,  till  the 
money  is  repaid,  the  party  has  no  right  to  them.  So,  if 
the  party  came  into  equity  for  relief,  he  would  be  told 
that  before  he  sought  equity  he  must  do  equity,  by  re- 
paying the  money,  in  consideration  for  which  the  deeds 
had  been  lodged  in  the  other  party's  hands." 


Deposit  of 
deeda  cover 
further  ad- 
vances. 


In  Rtcssel  v.  Bussel'^  it  was  only  decided  that  the 
deeds  were  a  security  for  a  sum  advanced  at  the  time  of 
the  deposit.  But  this  rule  has  been  extended,  and  it  is 
now  held  that  such  a  deposit  will  cover  future  advances, 
if  such  was  the  agreement  when  the  first  advance  was 
made ;  or  if  it  can  be  proved  that  a  subsequent  advance 
was  made  on  an  agreement,  express  or  implied,  that  the 
deeds  were  to  be  a  security  for  it.2 


Deposit  of 
deeds  for 
purpose  of 
preparing  a 
legal  mort- 
gage. 


Parol  agree- 
ment to  de- 
posit deeds 
for  money 
advanced. 


Where  there  has  been  a  deposit  of  title-deeds  for  the 
purposes  of  preparing  a  legal  mortgage,  there  has  been 
a  great  conflict  of  opinion  as  to  whether  that  would  con- 
stitute a  good  equitable  mortgage ;  but  the  balance  of 
authority  seems  to  be  in  favour  of  the  proposition  that  a 
deHvery  of  deeds  for  the  purpose  of  preparing  a  legal 
mortgage  constitutes,  in  fact,  a  valid  equitable  mort- 
gage.3 

A  parol  agreement  to  deposit  title-deeds  for  a  sum  of 
money  advanced,  does  not  without  an  actual  deposit 
constitute  a  good  equitable  mortgage.* 


1  1  L.  C.  603. 

^  Ex  parte  Kensington,  2  V.  & 

B.  83 ;  Ede  v.  Knowles,  2  Y.  &  C. 

C.  C.  172;    James  v.  Sice,  5  De 
G.  M.  &  G.,  461. 


3  1  L.  C  609. 

■■  Ex  parte  Coomhe,  4  Mad.  249 ; 
Ex  parte  Farley,  1  M.  D.  &  De  G. 
683. 
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It  is  now  clearly  decided  that  in  order  to  create  an  All  title-deeds 
equitable  mortgage  it  is  not  necessary  that  all  the  title-  deposited.  ^ 
deeds  or  even  all  the  material   title-deeds  should  be 
deposited ;  it  is  sufficient  if  the  deeds   deposited    are 
material  evidences  of  title,  and  are  proved  to  have  been 
deposited  with  the  intention  of  creating  a  mortgage,  i 

An  equitable  mortgagee  who  parts  with  the  title-deeds,  Equitable 
and  so  enables  the  depositor  to  make  another  equitable  ^r^ol^^ith 
mortgage,  may  be  postponed  to  such  second  equitable  the  title-deeds 
mortgagee  by  reason  of  his  laches,  in  not  getting  back  °  '^"^  ^*^*"' 
the  deed — on  the  principle  that  as  between  two  innocent 
parties,  the  one  must  suffer  who  has  permitted  the  fraud 
to  be  committed.^ 

An  equitable  mortgagee  by  deposit  of  title-deeds  will  Equitable 
be  entitled  to  priority  over  a  subsequent  legal  mortgagee  mortgagee  has 
who  advanced  his  money  with  notice  of  the  deposit.^  subsequent 
The  principles'  which  govern  the  case  on  this  point  are  g^ag^e"wiUi 
thus  summarized  by  Turner,  V.  0.,  in  Heiuitt  v.  Loose-  notice. 
raore^  "  That  a  legal  mortgagee  is  not  to  be  postponed  Legal  mort- 
to  a  prior  equitable  one,  upon  the  ground  of  his  not  gagee  post- 
having  got  in  the  title-deeds,  unless  there  be  fraud  or  equitable 
gross  and  wilful  negligence  on  his  part,  that  the  court  '^°^^^'  '^ 
will  not  impute  fraud,  or  gross  or  wilful  negligence  to  been  guilty 
the  mortgagee,  if  he  has  bond  fide  inquired  for  the  grosTuegir- 
deeds,  and  a  reasonable  excuse  has  been  given  for  the  gence. 
non-delivery  of  them ;  but  that  the  court  will  impute  poned  if  he 
fraud,  or  gross  and  wilful  negligence  to  the  mortgagee,  ^?f  ?^^1  *""" 
if  he  omits  all  inquiry  as  to  the  deeds ;  and  I  think  after  the 
there  is  much  principle  both  in  the  rule  and  the  dis-  "®®'^*- 
tinctions  upon  it.     When  this  court  is  called  upon  to 
postpone  a  legal  mortgagee,  its  powers  are  invoked  to 

1  Lacon  v.  Allen,  3  Drew.  579  ;  193. 
Jtoberts  v.  Croft,  24  Beav.  223 ;  2  ^  Hiem  v.  MiU,  13  Ves.  114; 

De  G.  &  Jo.  1.  Jones  v.  Williams,  5  W.  E.  540. 

'  Waldron    v.  Sloper,   1  Drew.  "  9  Hare,  468. 
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Gross  and 
wilful  negli- 
gence tanta- 
mount to 
fraud. 

Absence  of 
inquiry  after 
deeds  pre- 
sumptive 
evidence  of 
fraud. 


take  away  a  legal  right ;  and  I  see  no  ground  which 
can  justify  it  in  doing  so,  except  fraud,  or  gross  and 
wilful  negligence,  which,  in  the  eye  of  this  court,  amounts 
to  fraud ;  and  I  think  that  in  transactions  of  sale  and 
mortgage  of  estates,  if  there  be  no  inquiry  as  to  the 
title-deeds  which  constitute  the  sole  evidence  of  the 
title  to  such  property,  the  court  is  justified  in  assuming 
that  the  purchaser,  or  mortgagee  has  abstained  from 
making  the  inquiry,  from  a  suspicion  that  his  title 
would  be  affected  if  it  was  made,  and  is,  therefore, 
bound  to  impute  to  him  the  knowledge,  which  the 
inquiry,  if  made,  would  have  imparted.  But  I  think, 
if  a  honafidt  enquiry  is  made,  and  a  reasonable  excuse 
given,  there  is  no  ground  for  imputing  the  suspicion,  or 
the  notice  which  is  consequent  upon  it." 


CHAPTER  XVIII. 

OF  MORTGAGES  AND  PLEDGES  OF  PERSONALTY. 

A  MORTGAGE  of  personal  property  differs  from  a  pledge.  Difference 
The  former  is  a  conditional  transfer  or  conveyance  of  ^^^~^^ 
the  property  itself ;  and  if  the  condition  is  not  duly  and  a  pledge 
performed,  the  whole  title  vests  absolutely  at  law  in  °  p^"^""*  ^' 
the  mortgagee,  exactly  as  it  does  in  the  case  of  a  mort- 
gage of  lands.     A  pledge  only  passes  the  possession,  or 
at  most,  a  special  property  only,  to  the  pledgee,  with  a 
right  of  retainer,  until  the  debt  or  other  engagement  is 
discharged.! 

In  mortgages  of    personal   property,   although  the  Equity  of  re- 
prescribed  condition  has  not  been  fulfilled,  there  exists,  m^'age  o" 
as  in  mortgages  of  land,  an  equity  of  redemption,  which  personalty. 
may  be  asserted  by  the  mortgagor,  if  he  brings  his 
biU  to  redeem,  within  a  reasonable  time.^    There  is, 
however,  a  difference  between  mortgages  of  land,  and 
mortgages  of  personal  property,  in  regard  to  the  rights  On  breach  of 
of  the  mortgagee,  after  a  breach  of  the  condition.     In  condition, 
the  latter  case,  there  is  no  necessity  to  bring  a  biU  of  sell  person- 
foreclosure  ;  but  the  mortgagee,  upon  due  notice,  may  ^^^^' 
sell  the  personal  property  mortgaged.^    The  reason  of 
this  difference  seems  to  be  the  same  in  principle  with 
that  on  which  equity,  as   a  general  rule,  refuses  to  j^  ^^jg  ^^  g^^. 
decree  a  specific  performance  of  an  agreement  con-  venience. 
cerning  personal  chattels  ;  namely,  that  other  things  of 
the  same  kind,  and  of  the  very  same  worth,  even  to 
the  owner  himself,  may  be  purchased  for  the  sum  w^^ich 

'  St.  1030  ;  Jones  v.  Smith,  2  ''  Kemp  v.    Westhrooi,   1   Ves. 

Ves.  Jr.  378.  278. 

2  St.  1031, 
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the  articles  in  question  fetch ;  and,  therefore,  if  such 
property  is  mortgaged,  the  mortgagee  may  properly  be 
allowed  to  sell  it,  on  due  notice,  without  the  inconveni- 
ence of  filing  a  bill  of  foreclosure.! 

In  a  pledge,  In  cases  of  pledges,  if  a  time  for  the  redemption  be 
redefmrfS  fixed  by  the  contract,  still  the  pledgor  may  redeem 
time  fixed  by  afterwards,  if  he  applies  within  a  reasonable  time.     But 

contract.  . .  .         . 

if  no  time  is  fixed  for  the  payment,  the  pledgor  has  his 
whole  life  to  redeem,  unless  he  is  called  upon  to  redeem 
by  the  pledgee  ;  and  in  case  of  the  death  of  the  pledgor 
without  such  demand,  his  personal  representatives 
Remedy  of  ^^J  redeem.2  Generally  speaking,  the  remedy  of  the 
pledgor  at  law,  pledgor  Or  his  representatives,  is  at  law.     But  if  any 

as  a  general  .,  t*i  -j  j.t 

rule.  special  ground  is  shown,  as  u  an  account  or  discovery 

is  wanted,  or  there  has  been  an  assignment  of  the 
pledge,  a  bill  wUl  lie  in  equity.^ 

Pledgee  may  On  the  other  hand,  the  pledgee  may  bring  a  bill  in 
bringabiUto  equity,  to  foreclose  and  sell  the  pledge.*  It  seems, 
sell.  also,  that  the  pledgee  may,  after  the  time  for  redemp- 

-^jj'^see  ™ay  ^^^^  j^^g  passed,  upon  due  notice  given  to  the  pledgor, 
a  judicial        sell  the  pledge  without  a  judicial  decree  of  sale.5 

decree. 

Tacking  ap-  The  doctrine  of  tacking  is  applied  to  pledges  and 
piicable  to       mortgages  of  personalty,  as  against  the  party  making 

mortgages  and  °  '^  '■  .         •      i      7i  ...  •     i 

pledges  of        the  pledge,  more  extensively  than  it  is,  as  agamst  a 
personalty.      niortgagor  of  real  estate  ;  the  presumption  against  the 
mortgagor  or  pledgor  will  be,  that  if  the  pawnee  ad- 
vance any  further  sums  of  money  to  the  pawnor,  the 
pledge  is  to  be  held  until  the  subsequent  debt  or  ad- 


1  Sm.  Man,  330.  *  Ex  parte  Mountfort,  14  Ves. 

=   Vanderzee  v.  Willis,  3  Bro.  C.  606. 

C.  21;  Kemp  v.  Wesibrook,  1  Ves.  *  Kemp   v.    Westbrook,    1   Vea. 

278.  278;  Loclcwood   v.   Ewer,  9  Mod. 

'  Jonet    V.   Smith,  2   Ves.    Jr.  278;  Pothonier  v.  Dawson,  Holt's 

372;   St.  1032.  N.  P.  383;  St.  1053. 
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vance  is  paid,  as  well  as  the  original  debt ;  and  this, 
without  any  distinct  proof  of  any  contract  for  that  pur- 
pose, such  as  it  is  necessary  to  prove  in  mortgages  of 
real  property.^ 

1  Demainbray  v.  Metcalfe,  2  Vern.  691 ;  Sp.  772;  St.  1034. 


CHAPTEE  XIX. 

PENALTIES  AND  FOEEEITUKES. 

Doctrine.  The  doctrine  of  equity  with  regard  to  penalties  and 
forfeitures  may  be  stated  in  the  following  words — 
Wherever  a  penalty  or  a  forfeiture  is  inserted,  merely 
to  secure  the  performance  of  some  act,  or  the  enjoyment 
of  some  right  or  benefit,  equity  regards  the  performance 
of  such  act,  or  the  enjoyment  of  such  right  or  benefit, 
as  the  substantial  and  principal  intent  of  the  instru- 
Penalty,  &c ,  ment,  and  the  penalty  or  forfeiture,  as  only  accessary, 
deemed  acces-  g^j^^  ^^^^  therefore,  relieve  against  the  penalty  or  for- 
Compensation  feiturc  by  Simply  decreeing  a  compensation  in  lieu  of 
the  same,  proportionate  to  the  damage  really  sustained.1 


decreed. 


Caucompen-       In  all  these  cases,  the  general  test  by  which  to 

mad"?  *         ascertain  whether  relief  can  or  cannot  be  had  in  equity, 

is  to  consider  whether  compensation  can  or  cannot  be 

If  it  can,         made.     If  compensation  can  be  made,  then  if  the  penalty 

neves'^ '^^'        is  to  secure  the  mere  payment  of  money,   courts  of 

,  equity  wiU.  relieve  the  party  upon  paying  the  principal 

and  interest.  2     If  it  is  to  secure  the  performance  of 

some  collateral    act    or    undertaking,   the  court   will 

ascertain  the  amount  of  damages  and  grant  relief  on 

payment  thereof.  ^ 

Cannot  avoid       Although  equity    will   generally  relieve  against  a 

the  contract    pgnaltv,  where  it  is  only  intended  to  secure  the  perform- 
by  paying  the  -r  •' '  ■'  r  ^ 

penalty.  ance  of  a  contract;   on  the  other  hand,  it  will  not 

permit  the   party  bound  by  the  agreement,  to  avoid 
that  agreement  by  paying  the  stipulated  penalty.    "  The 

1  Sloman  v.    Walter,   2   L.   C.  ^  St.   1314  ;    DauieU's  Ch.  Pr. 

991  ;  St.  1314-1320.  976. 

2  Elliott  V.  Turner,  13  Sim.  477. 
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general  rule  of  equity,"  observes  Lord  St  Leonards,  in 
French  v.  Macale^  "  is,  ttat  if  a  thing  be  agreed  upon  to 
be  done,  though  there  is  a  penalty  annexed  to  its  per- 
formance, yet  the  very  thing  itself  must  be  done." 2 

Where,  however,  upon  the  construction  of  the  con-  where  cove- 
tract,  the  real  intent  of  the  contract  is  that  a  cove-  jo°eSher^^ 
nan  tor  should  have  either  of  two  alternative  covenants  of  two 
at  his  option  ;  that  if  he  elects  to  perform  one  of  those  ^i^er  for'^'one 
alternatives,  he  is  to  pay  a  certain  sum  of  money,  but  alternative 
that,   if  he  chooses  to  perform  the  other  alternative,  other,  it  is  not 
he  is  to  pay  an  additional  sum  of  money,  in  such  a  case,  *  penalty. 
equity  will  look  upon  the  additional  payment,  not  as  a 
penalty,  but  as  liquidated  damages  fixed  on  by  the  parties, 
and  will  neither  relieve  the  covenantor  from  payment  of 
the  additional  sum  agreed  upon,  on  doing  such  latter 
alternative  act ;  nor,  on  the  other  hand,  will  it  compel 
him  to  abstain  from  performing  whichever  alternative 
he  may  choose.     On  this  point,  the  remarks  of  Lord  St 
Leonards  are  in  point.3    "  So  if  a  man  covenant  to  ab-  French  v. 
stain  from  doing  a  certain  act,  and  agree  that  if  he  do    ^'^  ®' 
it,  he  will  pay  a  sum  of  money,  it  would  seem  that  he 
will  be  compelled  to  abstain  from  doing  that  act ;  and 
just  as  in  the  converse  case,  he  cannot  elect  to  break  his 
engagement  by  paying  for  his  violation  of  the  contract. 
....  The  question  for  the  court  to  ascertain  is,  whether 
the  party  is  restricted  by  covenant  from  doing  the  par- 
ticular act,  although  if  he  do  it,  a  payment  is  reserved ; 
or  whether,  according  to  the  true  construction  of  the 
contract,  its  meaning  is,  that  the  one  party  shall  have 
a  right  to  do  the  act,  on  payment  of  what  is  agreed  upon 
as  an  equivalent.     If  a  man  let  meadow-land  for  two 
guineas  an  acre,  and  the  contract  is,  that  if  the  tenant 
choose  to  employ  it  in  tillage,  he  may  do  so,  paying  an 

•  2  Drew.  &  War.  274.  ^  French  v.  Macale,  2  Drew.  & 

8  Boward  v.  HopTcyns,  2  Atk.      Warr.  274. 
370. 
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additional  rent  of  two  guineas  an  acre,  no  doubt  this  is 
a  perfectly  good  and  unobjectionable  contract ;  the 
breaking-up  the  land  is  not  inconsistent  with  the  con- 
tract which  provides  that  in  case  the  act  is  done,  the 
landlord  is  to  receive  an  increased  rent."  Lord  Eosslyn 
said  of  such  a  case  as  this,!  "  that  it  was  the  demise  of 
land  to  a  lessee,  to  do  with  it  as  he  thought  proper ;  but 
if  he  used  it  in  one  way,  he  was  to  pay  one  rent,  and  if 
in  another,  another ;  that  is  a  different  case  from  an 
agreement  not  to  do  a  thing,  with  a  penalty  for  doing 
it."  2 


Rules  as  to 
distinction 
between  a 
penalty  and 
liquidated 
damages. 


Having  premised  the  above  general  remarks,  it  is 
proposed  to  lay  down  a  few  rules  which  may  aid  the 
student  in  arriving  at  a  solution  of  the  question,  whether 
a  sum  mentioned  in  an  agreement  to  be  paid  for  a  breach, 
is  to  be  treated  as  a  penalty,  or  as  liquidated  and 
ascertained  damages : — 


1.  Smaller  1.  Where  the  payment  of  a  smaller  sum  is  secured  by 

by^arger'^^*^    ^  larger,  the  sum  agreed  for  must  always  be  considered 
as  a  penalty.  3 


2.  Covenant 
to  do  several 
things,  and 
one  large 
sum  for 
breach  of  any 
or  all. 


Kemble  v. 
Farren. 


2.  Where  a  deed  contains  covenants,  or  an  agreement 
contains  provisions  for  the  performance  of  several  acts, 
and  then  a  large  sum  is  stated  at  the  end  to  be  paid 
upon  the  breach  of  any  or  of  all  such  stipulations,  and 
that  sum  will  be  in  some  instances  too  large,  and  in 
others  too  small  a  compensation  for  the  injury  thereby 
occasioned,  that  sum  is  to  be  considered  as  a  penalty. 
Thus,  in  Kemhle  v.  Farren,^  the  defendant  had  engaged 
to  act  as  principal  comedian  at  Covent  Garden  for  four 
seasons,   conforming  in  all  things  to  the  rules  of  the 


^  Hardy  v.  Martin,  1  Cox,  27. 
2  Solfe  V.  Peterson,  2  Bro.  P.  C. 
436.  Toml.  Ed. 


3  AstUy  V.  Weldon,  2  B.  &  P. 
350-354;  Aylet  v.  Bodd,  2  Atk. 
239. 

*  6  Bing.  141, 
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theatre.  The  plaintiff  was  to  pay  the  defendant  £3,  6s. 
8d.  every  night  the  theatre  was  open,  with  other  terms. 
The  agreement  contained  a  clause,  that  if  either  of  the 
parties  should  neglect  or  refuse  to  fulfil  the  said  agree- 
ment, or  any  part  thereof,  or  any  stipulation  therein 
contained,  such  party  should  pay  to  the  other  the  sum 
of  £1000,  to  which  sum  it  was  thereby  agreed  that  the 
damages  sustained  by  such  omission  should  amount,  and 
which  sum  was  thereby  declared  by  the  parties  to  he 
liquidated  and  ascertained  damages,  and  not  a  penalty 
or  penal  sum  or  in  the  nature  thereof.  Notwithstand- 
ing these  sweeping  words,  the  court  decided  that  the 
sum  must  be  taken  to  be  a  penalty,  as  it  was  not  limited 
to  those  breaches  which  were  of  an  uncertain  nature  and 
amount.  And  Tindal,  C.  J.,  said,  "  that  a  very  large 
sum  should  become  immediately  payable,  in  conse- 
quence of  the  non-payment  of  a  very  small  sum,  and 
that  the  former  should  not  be  considered  a  penalty, 
appears  to  be  a  contradiction  in  terms."  i 

3.  On  the  other  hand,  if  there  be  a  contract  consist-  \ATiereamount 
ing  of  one  or  more  stipulations,  the  damages  from  the  "^^'^"''y  <^°- 
breach  of  which  cannot  be  measured,  then  the  contract  measured, 
must  be  taken  to  have  meant  that  the  sum  agreed  on 

was  to  be  liquidated  damages,  and  not  a  penalty.^ 

4.  There  never  was  any  doubt  that  if  there  be  only  if  only  one 
one  event  upon  which  the  money  is  to  become  payable,  ^hi^h^money 
and  there  is  no  adequate  means  of  ascertaining  the  is  *»  be  pay- 
precise  damage  that  may  result  to  the  plaintiff  from  means  of  as- 
the  breach  of  the  contract,  it  is  perfectly  competent  to  pertaining 


'  Mayne  on  Dam.  67 ;  Davies  v.  C.  199. 
Pentan,  6  B.  &  C.  223  ;  Horner  v.  ^  Mayne  on  Dam.  67  ;  AtTcyns 

Flintoff,  9  M.  &  W.  681 ;  3  Byth.  v.  Kinnier,    i    Exoh.    776-783  ; 

&•  Jarm.   Conv.   by   Sweet.   325 ;  Galsworthy  v.  Strutt,  1  Exoh.  659. 
Dimeoh  v.  Corlett,  12  Moo.  P.  C. 
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The  mere  use 
of  term 
"  penalty,"  or 
"  liquidated 
damages,"  not 
couolusive. 
A  question  of 
construction. 


the  parties  to  fix  a  given  amount  of  compensation  in 
order  to  avoid  the  diificulty.i 

5.  The  mere  use  of  the  term  "  penalty,"  or  "  liqui- 
dated damages,"  does  not  determine  the  intention  of 
the  parties  that  the  sum  stipulated  should  really  be  what 
it  is  said  to  be ;  but  it  is  like  any  other  question  of 
construction,  to  be  determined  by  the  nature  of  the 
provisions,  and  the  language  of  the  whole  instrument.^ 


6.  Where  the  expressions  are  doubtfnl  or  contra- 
dictory, the  court,  it  seems,  will  lean  in  favour  of  the 
construction  which  treats  the  sum  named  as  a  penalty 
only,  and  not  as  fixing  the  measure  of  the  damages,  such 
construction  being  most  consonant  with  justice.^  But 
the  mere  largeness  of  the  amount  fixed,  will  not  'per  se 
be  sufficient  reason  for  holding  it  to  be  a  penalty.* 


Forfeitures 
governed  by 
same  prin- 
ciples aa 
penalties. 


The  same  general  principles  which  apply  to  equitable 
relief  against  penalties,  govern  the  courts  of  equity  in 
relieving  against  forfeitures.  Thus,  equity  will  relieve 
against  the  forfeiture  of  a  lease  for  non-payment  of  rent, 
on  the  lessee  paying  what  is  due.5 


Forfeiture  It  seems  uot  quito  settled  whether  equity  will  relieve 

from  breach     against  a  forfeiture  arising  from  a  breach  of  covenant  to 

of  covenant  to     °  i    i         • 

repair.  repair  ;  though  the  general  leanmg  of  the  court  seems 

to  be  against  granting  relief  in  the  absence  of  special 
circumstances.6    Equity  will  require  the  covenantee  to 


^  Sainter  v.  Ferguson,  7  C.  B. 
730  :  Sparrow  v.  Paris,  8  Jur.  N. 
S.  391 ;  Byth.  &  Jarm.  Conv.  by 
Sweet,  326 ;  Mayne  on  Dam,  67. 

^  Dimech  v.  Corlett,  12  Moo.  P. 
C.  C.  199 ;  Green  v.  Price,  13  M. 
&  W.  701 ;  16  M.  &  W.  346  ; 
Jones  V.  Green,  3  You.  &  J.  304. 

^  Davies  v.  Penton,  6  B.  &  C. 
216. 


^  Per  Ld.  Eldon,  Astley  v.  Wei- 
don,  2  B.  &  P.  351. 

=  Freem.Ch.Rep.ll4.  The  com- 
mon law  courts  may  now  relieve  in 
such  a  case,  15  &  16  Vict.,  c.  76, 
ss.  210-212;  23  &  24  Vict.,  c. 
126,  B.  1 ;  Bowser  v.  Cdby,  1  Hare, 
126. 

8  Hdl  V.  Barclay,  18  Vee.  62, 


PENALTIES  AND  FORFEITURES.  275 

be  satisfied  with  a  substantial  performance  on  the  part 
of  the  covenantor,  where  the  nature  of  the  covenant 
admits  of  such  performance.  But  if  the  contract  be 
such  that  the  court  cannot  secure  its  substantial  perform- 
ance, or  where  it  is  of  the  very  essence  of  the  contract 
that  it  should  be  strictly  performed,  equity  will  not 
relieve  against  a  forfeiture  for  non-performance,  l 

The  courts  of  equity  could  not  relieve  a  tenant  from  Breach  of 
forfeiture  for  breach  of  a  covenant  to  insure.2     "  Lord  fr,?l*°' '" 
Eldon  laid  it  down  that  the  court  would  not  relieve 
against  breaches  of  covenant  except  in  cases  where  pay- 
ment of  money  is  a  complete  compensation,  and  will 
put  the  party  in  the  same  situation  as  he  would  have 
been  if  there  had  been  no  breach.     In  this  case  the 
landlord  could  not  by  any  payment,  of  money  be  put 
into  the  situation  as  he  was  entitled  to  be  under  the 
covenant."      This  rule  having  been  found  to  operate 
very  hardly  on  lessees  who,  through  inadvertence,  ne- 
glected to  insure,  the  legislature  stepped  in  and  remedied 
it.     Under  22  &  23  Vict,  c.  35,  s.  4,  the  court  of  equity  22  &  23  Vict., 
is  in  certain  cases  entitled  to  relieve  against  a  forfeiture  "■  ^^' 
for  non-insurance.3     And  similar  jurisdiction  has  been  23  &  24  viot., 
conferred  upon  the  courts  of  common  law,  by  the  Com-  "■  ^^^■ 
mon  Law  Procedure  Act  of  I860.* 

•  ffill  V.  Barclay,  16  Ves.  402  ;  Beav.  312.                                                 » 

18  Ves.  62;  Gregory  v.  WUson,  9  '  Green  v.  Bridges,  4  Sim.  96. 

Hare,  683  ;  ^okes  v.   Gibbon,  3  =*  Pa^e  v.  Bennett,  2  Gi£F.  117. 

Drew.  681  ;  Bamford  v.  Cre(m/,  S  *  23  &  24  Vict.,  c.  126,  bs.  2,  3. 
Giff.  675;  Croft  v.  Goldsmid,  24 


CHAPTEK  XX. 

OF  LIENS. 

The  Uen  of  a  Thb  Hen  of  a  solicitor  on  tlie  deeds,  books,  and  papers ' 
solicitor.  pf  j^jg  client  for  his  costs  is  a  right  not  depending  upon 
contract,  but  on  the  law ;  it  wants  the  character  of  a 
mortgage  or  pledge;  it  is  merely  an  equitable  right 
to  withhold  from  his  client  such  things  as  have  been 
entrusted  to  him  as  a  solicitor,  and  with  reference  to 
which  he  has  given  his  skill  and  labour ;  and  not  a  right 
to  enforce  any  active  claim  against  his  client,  i 

It  is  quite  settled  that  the  right  of  lien  exists  only 
as   against  the  client  and  the  representatives  of  the 
Lien  only        client ;  ^  but  it  is  only  commensurate  with  the  right 
w*i^'"oiren'?r'^  which  the  client  had  at  the  time  of  the  deposit,^  and  is 
right  at  the     subject  to  the  rights  of  third  persons  as  against  him,  so 
deposit.    *      *^^*  ^  prior  encumbrancer  cannot  be  affected  by  it ;  and 
when  a  mortgage  is  paid  off,  the  solicitor  of  the  mort- 
gagee cannot  retain  the  deeds.*     A  solicitor  has  a  lien 
upon  a  fund  realised  in  a  suit  as  to  so  much  as  may 
belong  to  his  own  client,  for  his  costs  of  the  suit  or 
immediately  connected  with  it.     And  this  is  a  lien 
which  he  may  actively  enforce.  5 

Eights  in  equity  equivalent  to  liens  may  arise  under 
various  circumstances.    There  are  liens  which  exist  only_ 
in  equity,  and  of  which  equity  alone  can  take  cogniz- 

1  Bozon  V.  BoUand,   i  My.  &  Turner,  5  De  G.  M.  &  G.  108 ; 

Cr.  358.  Turner  v.  Letts,  7   De  G.  M.  & 

'  Blunden  v.  Desart,  2  Conn.  &  G.  243. 
L.  120.  =2  Sp.  802  ;  Smith,  Man.  333 

3  Young   v.    English,    7    Beav.  Verity  v.    Wylde,  4  Drew.   427 

17.  Haymes  v.  Cooper,  33  Beav.  431 

■■  2   Sp.   800,   801 ;  Francis  v.  Shaw  v.  Neale,  6  W.  R.  635. 
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ance.  It  has  been  held  that  where  a  man  agrees  to 
sell  his  estate,  and  to  lend  money  to  the  purchaser  for 
improving  the  estate,  he,  still  having  the  legal  estate, 
will  have  a  lien  for  the  advances  so  made,  as  well  as  for 
the  purchase-money.  1 

But  it  seems  that  where  two  or  more  purchase  an  No  lien  where 
estate,  and  one  pays  the  money,  and  the  estate  is  con-  ^^  one  pays 
veyed  to  them  both,  the  one  who  pays  the  money,  gains  the  money. 
neither  a  lien  nor  a  mortgage,   because  there  is  no 
contract  for  either ;  the  only  remedy  he  has  is  to  file  a 
bill  for  contribution.  2 

If  one  of  two  joint-tenants  of  a  lease  renew  for  the 
benefit  of  both,  he  will  have  a  lien  on  the  moiety  of 
the  other  joint-tenant  for  a  moiety  of  the  fines  and 
expenses. 

'  Bx  parte  Linden,  1  Mont.  D.  "  Sp.  803. 

&  D.  436 ;  Sp.  803. 


PAET  III. 

PERSONS  UNDER  DISABILITY-MARRIED  WOMEN. 

CHAPTEK  I. 


Eights  of 
property  of 
feme  covert  at 
common  law. 

The  husband 
takes  all  her 
property  as  a 
general  rule. 


SEPARATE   ESTATE. 

Nowhere,  perhaps,  do  the  courts  of  equity  diverge  more 
completely  from  those  of  the  common  law  than  in  the 
subject  of  the  rights  and  liabilities  of  married  women. 

By  the  common  law  the  husband  on  marrying  be- 
comes entitled  to  receive  the  rents  and  profits  of  the 
wife's  real  estates  during  their  joint  lives  ;^  he  becomes 
absolutely  entitled  to  all  her  chattels  personal  in  posses- 
sion,2  and  to  her  choses  in  action  if  he  reduce  them  into 
possession ;  ^  or  if  he  do  not,  as  administrator  of  his 
wife  if  he  survive  her ;  *  and  he  also  becomes  entitled  to 
her  chattels  real,  with  full  power  to  aliene  them;  5  though 
if  he  die  before  his  wife  without  having  reduced  into  pos- 
session her  choses  in  action,^  or  without  having  aliened 
her  chattels  real,7  they  wiU  survive  to  her. 

The  husband  acquires  this  interest  in  the  property 

1  Polyblanh  v.  HawTcins,  Doug.      277 ;  Proudley  v.  Fielder,  2  My. 

&  K.  57. 

"  Donne  v.  Hart,  2  Russ.  &  My. 
363  ;  Bates  v.  Dandy,  2  Atk.  207; 
3  Russ.  72. 

«  Co.  Litt.  351  5. 

'  Co.  Litt.  351  h. 


329;  Moore  v.  Vinten,  12  Sim. 
161. 

»  Co.  Litt.  300  a. 

^  Scawen  v.  Blunt,  7  Ves.  294 ; 
Wildman  v.  WUdman,  9  Ves.  174; 
Co.  Litt.  351. 

*  Setts  V.  Kimpton,  2  B.  &  Ad. 
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of  his  wife  in  consideration  of  the  obligation  which  upon  in  considera- 
marriage  he  contracts  of  maintaining  her.     But  while  maLteininK 
the  courts  of  common  law  were  thus  active  in  enforcing  ter. 
the  rights  of  the  husband,  they  did  so  to  the  detriment  leea  at  com- 
of  the  wife;  they  gave  her  no  remedy  whatever  in  case  ™°"'*Yi*j 

'  /  °  .  •' .  n  Tni      ^      husband  did 

of  the  husband  s  refusing  or  neglecting  to  fumi  the  not  maintain 
duties  thus  cast  upon  him,  or  in  the  case  of  the  hus-  ^®'"" 
band's  bankruptcy  or  insolvency.     In  aU  these  cases, 
therefore,  a  married  woman  resorting  to  the  common 
law  might  have  been  left  utterly  destitute,  no  matter 
how  large  the  fortune  she  might  have  brought  to  her 
husband  on  marriage.     Can  it  be  a  matter  of  surprise, 
therefore,  that  equity,  holding  that  there  should  be  no 
wrong  without  a  remedy,  found  ample  ground  for  its 
interference,  and  raised  up,  with  reference  to  married  Interference 
women,  a  system  founded  on  justice  and  right,  and  °  *'^"'  ^' 
utterly  in  contravention  of  the  doctrines  of  the  common 
law.     The  mode  in  which  Chancery  exercised  this  bene- 
ficial and  protective  influence  over  married  women  and 
their  property,  was  twofold — 

I.  By  devising  a  mode  of  securing  property  for  the  By  permitting 
wife's  "  separate  use,"  so  that  her  husband  should  have  separate" 

no  legal  control  over  it.  estate. 

II.  By   insisting,   if   necessary,   upon   the   husband  By  allowing 
making  a  settlement  upon  his  wife  and  children  out  of  ^  alettie- 
her  property,  whenever  he  was  compelled  to  come  into  ment. 
equity  in  order  to  reduce  such  property  into  possession. 

This  was  called  the  wife's  "  equity  to  a  settlement." 

I.  The  wife's  separate  estate.  ^  .j,^^  ^jj^.^ 

At  common  law  the  separate  existence  of  the  wife  is  separate 
not,  as  a  general  rule,  known  or  contemplated,  it  being 
considered  by  the   coverture  merged  in  that  of  the 
husband,  and  the  wife  being  no  more  recognised  than 
is  the  cestui  que  trust  or  the  mortgagor  ;  the  legal  estate, 
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Feme  covert 
cannot  at 
law  hold  pro- 
perty apart 
from  her 
husband. 
But  she  may 
do  so  in 
equity. 


which  is  the  only  interest  the  law  recognises,  being  in 
others.l  She  is  not  permitted  at  law  to  take  or  enjoy 
any  real  or  personal  estate  separate  from-  and  independ- 
ent 6i  her  husband.  But  in  equity,  whose  creature  this 
power  over  the  wife's  separate  estate  is,^  the  case  is 
widely  different.  There  a  married  woman  is  considered 
capable  of  possessing  property  to  her  own  use,  independ- 
ently of  her  husband  ;  and  upon  once  being  permitted 
to  hold  property  to  her  separate  use  as  a  feme  sole,  she 
takes  it  with  all  its  privileges  and  incidents,  including 
the  jus  disponendi.^ 


Separate  The  wife  may  have  a  separate  estate  created  out  of  any 

estate,  out  of  ^  gpecies  of  property,  and  the  modes  in  which  it  has  been 

held  that  property  may  belong  to  her  independently  of 

her  husband,  are  various. 


1.  By  ante-         1-  The  wife  may  hold  separate  estate  by  an  ante- 
nuptial agree-  nuptial  written  agreement  for  that  purpose ;  ^  and  such 
ante-nuptial  agreement  may  be  made  with  reference  to 
her  own  property,  or  the  property  of  her  husband  which 
he  agrees  to  settle  on  her  in  consideration  of  marriage.^ 


2.  By  special  2.  By  Special  agreement  with  the  husband  after  mar- 
ag^ee^ent!  riage  in  certain  cases,^  or  where  the  husband  deserts 
or  where  he     jjer,  independently  of  the  stat.  20  &  21  Vict,  c  85.7 

deserts  her. 

Statutory  en-       By  Stats.  20  &  21  Vict.  c.  85,  ss.  21,  25,  and  21 

seprrato^'  *"  &  22  Yict.  c.  108,  s.  8,  if  a  wife  is  deserted  by  her  hus- 

estate.  band,  she  may  obtain  an  order  of  protection  of  her 

property  against  her  husband  and  his  creditors ;  and  if 

'  Murray  v.  Barlee,  3  My.  &  K.  352 ;  Tullett  v.  Armstrong,  1  Bear. 

220.  21. 

^  Brandon  v.  Robinson,  18  Ves.  *  St.  1380. 

434.  8  Haddon  v.  Pladgate,  1  Swab. 

'  Fettiplace  v.  Gorges,  1  Ves.  Jr.  &  Tr.  48. 
48.  7  Cecil  V.  Juxon,   1  Atk.  278; 

■*  Simmons  v.  Simmons,  6  Hare,  Roper  on  Husb.  &  Wife,  172-4. 
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judicially  separated,  she  is  to  be  deemed  a  feme  sole  as 
regards  her  property ;  and  in  case  of  subsequent  coha- 
bitation, it  shall  be  held  to  her  separate  use.i 

3.  Gifts  also  from  the  husband  to  the  wife  may  be  3.  By  gifts  to 
made  to  her  separate  use,  where  they  are  made  to  her  ]^teiy  from 
absolutely,  and  not  merely  to  be  worn  as  ornaments  to  husband, 
her  person  only.  2 

4.  It  seems  also  that  a  gift  from  a  stranger  to  the  4.  By  gifts 


wife  during  her  coverture,  even  though  not  expressed  ^  gtranger 


to  her  from 
a  stranger 

to  be  for  her  separate  use,  would  be  for  her  separate  during  cover- 

3ture. 

5.  The  wife  will,  of  course,  hold  all  such  property  to  5.  By  special 
her  separate  use  as  has  been  specially  devised  to  her  for  Revise  or  gift 

ji     ,  1     ii        T     ,.  ^  4  for  that  pur- 

that  purpose,  whether  before  or  alter  coverture.*  pose. 

It  was  formerly  supposed  that  the  interposition  of  interposition 
trustees  was  in  all  arrangements  of  this  sort,  whether  °^  tf  "st^^B- 
made  before  or  after  marriage,  indispensable  for  the  pro- 
tection of  the  wife's  rights  and  interests ;  in  other  words, 
it  was  deemed  absolutely  necessary  that  the  property, 
of  which  the  wife  was  to  have  the  separate  and  exclu- 
sive use,  should  be  vested  in  trustees  for  her  benefit ;  and 
that  the  agreement  of  the  husband  should  be  made  with 
such  trustees,  or,  at  least,  with  persons  contracting  with 
them  for  her  benefit.     But  although  in  strict  propriety 
that  should  always  be  done,  yet  it  is  now  firmly  estab- 
lished that  the  intervention  of  trustees  is  not  indispens-  unnecessary, 
able ;  and  that  whenever  real  or  personal  property  is 


'  In  re  Rainsdon's  Trusts,   i  529. 

Drew.  446 ;  Eudge  v.  Weedon,  4  '  Graham,    v.    Londonderry,   3 

De  G.  &  Jo.  216,  223.  Atk.  393  ;  2  Eoper  on   Hush.   & 

"  Graham    v.    Londonderry,   3  Wife,  143. 

Atk.  393;  Grant  v.  Grant,  13  W.  *  St.  1380. 
R.  1057  ;  Mews  v.  Mews,  15  Beav. 
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Husband  a 
trustee  for 
wife. 


given  or  devised  to,  or  settled  upon,  a  married  woman, 
either  before  or  after  marriage,  for  her  separate  and 
exclusive  use,  without  the  intervention  of  trustees,  the 
intention  of  the  parties  shall  be  effectuated  in  equity, 
and  the  wife's  interest  protected  against  the  rights 
and  claims  of  her  husband,  and  of  his  creditors  also.i 
And  in  such  a  case  the  husband  will  be  held  a  mere 
trustee  for  her.  2 


Words  Great-  ^o  particular  form  of  words  is  necessary  in  order  to 
ing  a  separate  yest  property  in  a  married  woman  for  her  separate  use. 
No  special  It  has  been  held  that  the  marital  rights  of  the  husband 
form.  y^^  Ijq  defeated  if  there  is  a  gift  or  settlement  of  pro- 

perty to  his  wife  or  trustees  for  her,  for  her  "  sole  and 
separate  use," 3  "for  her  own  use,  and  at  her  own 
disposal,"  *  "  for  her  own  use,  independent  of  her  hus- 
band," 5  "for  her  own  use  and  benefit,  independent  of 
any  other  person,"  ^  "  that  she  should  receive  and  enjoy 
the  issue  and  profits."  ^  As  to  the  effect  of  a  devise  to  a 
woman,  "  for  her  sole  use  and  benefit,"  there  seems  to 
be  some  doubt  upon  the  authorities.  In  Gilhert  v. 
Lewis^  Westbury,  C,  held  that  a  devise  to  an  im- 
married  woman  without  the  intervention  of  trustees, 
for  her  sole  use  and  benefit,  did  not  give  to  her  a  separ- 
ate estate.9 


^  ,    ,.     ^  On  the  other  hand,  it  is  no  less  firmly  established 

Intention  to  „  .  .,,  ,       , 

exclude  mari-  that  courts  of  equity  Will  not  deprive  the  husband  of 

bf  pifi^!"°"^*  his  rights  at  law,  except  by  words  which  leave  no  doubt 

of  the  intention  to  exclude  him.      It  has  been  held, 


^  Newlands  v.  Paynter,  i  My. 
&  Cr.  408. 

'  Parker  v.  Brooke,  9  Ves.  583 ; 
Rich  V.  Cockell,  9  Ves.  375 ;  St. 
1380. 

"  Parker  v.  Brooke,  9  Ves.  583. 

*  Inglefield  v.  Coghlan,  2  Coll. 
247. 


'  Wagstaff  v.  Smith,  9  Ves. 
520. 

»  Glover  v.  Hall,  16  Sim.  568. 

'  Tyrrell  y.  Hope,  2  Atk.  558. ' 

8  1  De  G.  Jo.  &  Sm.  38. 

°  In  re  Tarsey's  Trusts,  1  L. 
R.  Eq.  561. 
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therefore,  that  no  separate  use  was  created  where  there  What  words 
was  a  mere  direction  "  to  pay  to  a  married  woman  and  ofent"or  thS, 
her  assigns,"  ^   or  where  there  was   a  gift   "  to  her  purpose. 
own  use  and  benefit,"  2  or  to  her  "  absolute  use,"  ^  or 
when  payment  was  directed  to  be  made  "  into  her  own 
proper  hands,  to  and  for  her  own  use  and  benefit,"* 
or  when  property  was  given  "to  be   under  her-  sole 
control."  5 

The  rule  is  laid  down  in  Peacock  v.  Monk,^  "  that  a  The  wife's 
feme  covert  acting  with  respect  to  her  separate  property  po^tk)u  ot« 
is  competent  to  act  in  aU  respects  as  if  she  was  a  feme  separate 
sole.'"! 


OTer 

;e 
estate. 


1.  It  is  decided  that  personal  property  settled  upon  As  to  per- 

a  feme  covert  for  her  separate  use,  is  subject  to  aU  the  shf  m^y  dis- 
incidents  of  property  vested  in  persons  swi  juris,  and  po^e  of  it 
she  may  dispose  of  it  without  her  husband's  consent,  husband's  cou- 
whether  by  act   inter  vivos,^    or  by  will,9   and  this  ^^°*- 
power  extends  to  interests  in  reversion,  as  well  as  to 
those  in  possession.  10 

2.  As  to  real  estate,  it  is  also  determined  that  when  As  to  realty. 
settled  to  the  separate  use  of  a  married  woman,  she  has  freely  dispose 

the  same  power  over  her  life  interest  therein,  as  she  °*  ^^'^  l"*® 

■"•  "^  estate. 

would  have  as  a  feme  sole,  and  a  contract  to  sell  or 

mortgage  that  interest  has  been  always  specifically  en- 
forced against  her.  11 

'  Lumb  V.  Milnes,  5  Yes.  517.  *  Wagstaff  v.   Smith,    9    Ves. 

"  Kensington  v.  Dollond,  2  My.  520. 

&  K.  184.  *  Fettiplace  v.  Gorges,  3  Bro. 

^  Ex  parte  Abbott,  1  Deacon,  C.  C.   8;   In  the  goods  of  Smith, 

338.  1  S.  &  T.  125. 

*  Tyler  v.  Lake,  2  Russ.  &  My.  ^^  Lechmere  v.  Brotheridcje,  32 

183.  Beav.  353;  Sturgis  v,    Corp,   13 

^  Massey  v.  Parker,  2  My.  &  Ves.  190. 

K.  174.  "  Stead  v.  Nelson,  2  Beav.  245 ; 

'  2  Ves.  190.  Major  v.  Lansley,  2  Rnss.  &  My. 

'  Hulme   V.   Tenant,    1   L.   C.  357. 
439. 
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As  to  her  fee 

simple  estates. 

She  may 

dispose 

of  by  will  or 

deed,  as  if  a 

feme  sole. 


Assent  of 
trustees  not 
necessary. 


With  regard  to  real  property  settled  to  the  separate 
use  of  a  feme  covert  in  fee,  it  has  finally,  after  much 
conflict  of  authorities,  been  decided  in  the  important 
case  of  Taylor  v.  Meads,^  that  she  may  dispose  of  it 
either  by  will  or  by  an  instrument  inter  vivos,  not 
acknowledged  under  the  Fines  and  Kecoveries  Act.2 
And  she  has  this  power  whether  trustees  be  inter- 
posed or  not.3  And  even  if  trustees  be  interposed, 
t  is  now  clear  that  a  married  woman  can  bind  her 
separate  property  without  their  assent,  unless  that  is 
rendered  necessary  by  the  instrument  giving  her  the 
property.4 


Separate  pro-  Upou  the  principle  that  a  married  woman  as  to  her 
for  her  breach  separate  property  is  to  be  deemed  a  ^eme  sofe,  she  will 
of  trust.  render  it  liable  by  concurring  with  her  trustees  in  a 

strained  from  breach  of  trust,^  or  by  herself  committing  a  breach  of 
anticipation,    ^^^g^  jj^  respect  of  other  property  under  the  trust,^  unless 
she  is  restrained  from  anticipation.7 


The  savings  ^^  ^^^  '^Hq,  having  property  settled  to  her  separate 
or  income  of  uge^  effect  savings  out  of  it,  she  ,has  the  same  power  and 
estate  are  also  control  over  those  Savings,  as  she  had  over  the  separate 
separate  estate  itscK ;  for  in  the  quaint  language  of  Lord  Keeper 
Cowper,  "  the  sprout  is  to  savour  of  the  root  and  to  go 
the  same  way; "8  in  other  words,  if  the  wife  have  a 
power  over  the  capital,  she  has  also  power  over  the 
income  and  accumulation.^ 


estate. 


'  A  wife  having  property  settled  for  her  separate  use 


'  34  L.  J.,  Ch.  203. 

2  3&4Will.  IV.  0.  74,  s.  77. 

3  Hall  V.  Waterhouse,  13  W.  R. 
633. 

■*  Essex  v.AiJdns,  14  Ves.  542; 
Hodgson  v.  Hodgson,  2  Kee.  704. 

'  Brewer  v.  Smrles,  2  Sm.  & 
Gifif.  219. 


"  aive  V.  Oarew,  IJ.  &  H.  199. 

'  Davies  v.  Hodgson,  25  Beav. 
186;  Pem,bertonv.M'Gill,\  Drew. 
&  Sm.  266. 

"  Goi-e  V.  KnigU,  2  Vera.  535. 

'  Newlandsv.  Paynter,  10  Sim. 
379;  Humphrey  v.  Richards,  2 
Jur.  N.  S.  432. 
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is  entitled  to  deal  with  the  money  as  she  pleases.     If  she  may  per- 
she  directly  authorises  the  money  to  be  paid  to  her  J^^'i'f''  ^"^' 

•'   _  _  >'  ^  band  to  re- 

husband,  he  is  entitled  to  receive  it,  and  she  can  never  oeive  it. 

recall  it If  the  husband  and  wife  living  together, 

have  for  a  long  time  so  dealt  with  the  separate  income 

of  the  wife  as  to  show  that  they  must  have  agreed  that 

it  should  come  to  the  hands  of  the  husband,  to  be  used 

by  him,  (of  course,  for  their  joint  purposes,)  that  would 

amount  to  evidence  of  a  direction  on  her  part,  that  the 

separate  income,  which  she  otherwise  would  be  entitled 

to,  should  be  received  by  him ; "  i  and  even,  in  cases  where  in  any  case 

she  is  entitled  to  an  account  against  him  for  such  receipt,  f^^  ^,  ®"'i'i^<i 

o  1^  '  to  only  one 

the  general  rule  seems  to  be,  that  he  shaU  be  obliged  to  year's  account, 
account  for  one  year's  receipts  only.2 

If  a,  feme  covert  having  personal  estate  settled  to  her  Husband  takes 
separate  use,  die  without  disposing  of  it,  the  husband  eSTuudis- 
will  be  entitled  to  it ;  as  to  so  much  thereof  as  may  P^^^'^  °*- 
consist  of  cash,  furniture,  or  other  personal  chattels,  or 
chattels  real,^  he  will  take  in  his  marital  right,^  and  as  jure  maHti. 
to  so  much  as  may  consist  of  "  choses  in  action,"  he  will  Or  as  her 
be  entitled  to  take  as  her  administrator.5  administrator. 

Although  a  man  having  a  general  power  of  appoint-  Property 
ment  over  property,  which,  in  default  of  appointment  g ™h^^ses*as 
goes  to  others,    by  exercising  his  power  makes  the  »■  feme  covert 
appointed  property  assets  for  payment  of  his  debts,^  ^  *  appoi°  • 
if  a  married  woman  exercises  such  a  power,  although 
having  a  life  estate  to  her  separate  use,  the  appointed 
property  will  not  be  applicable  to  the  payment  of  her 
debts,  except  only  in  the  single  case  of  her  fraud.     It 


1  Caton  V.  Rideout,  1  Mac.  &  G.  ■*  Molom/v.Kennedy,10Sun.25i; 
601;  Rowleyir.  i7mtm'»,2K.&J.138.  Johnstone-v.  Lumb,  15  Sim.  308. 

2  Lewin  Tr..  549  ;  Peachey  on  ^  Proudley  y-.  Felder,  2  My.  & 
Settlements,    291 ;  but  see  Bar-  K.  57. 

ifcm  V.  Darhin,  17  Beav.  578.  ^  Jenney  v.  Andrews,  6    Mad. 

'  Co.  Litt.  46  6.;  Dyer,  251.  264. 
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is  necessary  to  distinguish  carefully  between  property 
Difference  and  power.  A  power  of  appointment  in  a  married 
^err^and™  ^omau  is  a  very  different  thing  from  property  to  her 
power  of  separate  use.  Separate  use  is  purely  a  creature  of  equity, 
Tn  a°ma™fed  ^^^  utterly  Unknown  to  the  common  law ;  whereas 
woman.  that  a  married  woman  has  the  right  and  capacity  to 

property  only  cxercisc  a  power  of  appointment  is  as  much  the  doctrine 
recognised       Qf  ^  court  of  law,  as  it  is  of  a  court  of  equity.     It  is  not 
Her  right  to    necessary  she  should  be  regarded  as  a  feme  sole  in 
^ower^ecog-    ^^^^^  ^'^  ^^  that ;  although  in  equity  she  is  a  fe7ne  sole 
nisedatiaw     as  regards  her  separate  estate,  and  may  contract  by 
m  equi  y.  g^pj.ggg  agreement  a  debt  payable  out  of  that  property, 
she  cannot,  by  mere  contract,  incur  a  debt  payable  out 
of  her  property,  over  which  she  has  a  mere  power  of 
Feme  covert     S'PPointment,  because  she  cannot  contract  a  debt  out  of 
cannot  con-      her  general  assets,  or  any  property  not  settled  to  her 

tract  a  debt  ,  ji  p  i  t  tj  i 

to  bind  her  Separate  use ;  therefore,  her  ordinary  creditors  have  no 
general  assets,  j-jght  to  be  paid  out  of  the  fund  which  she  appointed. 
Her  general  But  notwithstanding  the  incapacity  of  a  married  woman 
assets  liable  ^  incur  a  debt  merely  by  contract,  yet  it  is  well  estab- 
of  fraud.  lishcd  that  a  married  woman  is  capable  of  committing  a 
In  case  of  her  fraud,  and  is  liable  to  be  visited  with  the  consequences 
fraud,  her       Qf  ^he  commission  of  such  fraud ;  l  that  by  fraud  she 

general  assets  i-iiii 

being  liable,  renders  her  general  assets  liable ;  and  her  general  assets 

^Jinted^b  being  liable,  if  they  be  insufficient,  then,  as  in  the  case 

her  is  also  of  a  feme  sole,  or  a  man,  the  appointed  fund  becomes 

'*  *■  liable  to  supply  any  deficiency.^ 


Though  gener-     Although   from  an  early  period  courts   of    equity 
ally  regarded  Yiadi  SO  far  departed  from  the   settled   rules  of   law 

33  a,  feme  sole  ,     i  i-  ,     .        . 

in  equity  as     With  rcspcct   to  a  feme  covert,  as  to  admit  of  pro- 

lateTstate*      perty    being   settled    in    trust  for  her   separate  use, 

and  had  established  the  principle  that  with  respect  to 

property  so  settled,  she  should  be   considered  a  feme 

sole,  quoad  the  capacity  of  enjoying,  and  the  capacity  of 

'  Savage  v.  Foster,  9  Mod.  35.  Drew.  165,  289,  363,  408. 

Vaughan  v.   Vanderstiijan,  2 
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disposing  of  that  property  ;  it  is  remarkable  how  long  she  could  not 
and  steadily  they  refused  to  grant  to  her  the   other  ^jjj^°jf"/ 
capacity  of  a  feme,  sole,  that  of  contracting  debts.     It  separate 

.,.  Ill  -jjiij.  -J.  estate  with 

might  very  reasonably  be  considered  that  consistency  ^gbts  in 
required  that  she  should  have  that  capacity  to  the  same  ?,1"i*y- 
limited  extent  to  which  she  was  constituted  a  feme  sole,  relaxed. 
although  to  have  extended  her  capacity  of  contracting 
debts  beyond  that  limit   would  have  been   clearly   a 
■violation  of  all  principle.     After  a  time,  however,  being 
pressed  by  the  injustice  of  allowing  her,  after  having 
solemnly  and  deliberately  entered  into  an  engagement 
for  the  payment  of  money,  to  continue  in  the  enjoyment 
of  her  separate  property  without  paying  her  creditors,  Her  separate 
the  courts,  at  first,  so  far  ventured  to  hold  that  if  she  ®^'^' ^  T^ 

'  '  _  bound  by 

made  a  contract  for  payment  of  money  by  a  written  an  instrument 
instrument,  vrith  a  certain   degree  of   formality  and  ™  ^"^  ^^* ' 
solemnity,  as  by  a  bond  under  her  hand  and  seal  ,1  in 
that  case,  the  property  settled  to  her  separate  use,  should 
be  made  liable  to  the  payment  of  it ;  and  this  principle, 
if  principle  it  could  be  called,  was  subsequently  ex- 
tended to  instruments  of  a  less  formal  character,  such  By  ordinary 
as  to  bills  of  exchange,^  or  promissory  notes  ,3  and  """^^  "S'^^^- 

.  j_  A  ments. 

ultimately  to  any  written  agreement.* 

But  still  the  courts  refused  to  extend  it  to  a  verbal  Equity  would 
agreement,  or  other  common  assumpsit ;  and  even  as  to  °°bindh  ^""^ 
those  more  formal  engagements  which  they  did  hold  to  be  separate 
payable  out  of  the  separate  estate,  they  struggled  against  commo°n  a»- 
the  notion  of  their  being  regarded  as  debts,  and  for  that  sumpsit. 
purpose  they  invented  reasons  to  justify  the  application 
of  the  separate  estate  to  their  payment,  without  recognis- 
ing them  as  debts,  or  letting  in  verbal  contracts.     One 

1  HulmeY.  Tenant,  1  L.  C.  435 ;  365  ;  Field  v.  Sowle,  i  Euss.  112. 
Heathy  v.  Thomas,  15  Ves.  596.  *  Master  v.  Fuller,  1  Ves.  Jr. 

^  Stuart  V.   Ki/rhwall,   3   Mad.  513 ;  Gaston   v.   Frankum,  2  De 

387;  Owen  v.  Homan,   4   H.   L.  G.    &   Sm.   561;    16    Jur.  507; 

Gas.  997.  Murray  v.  Barlee,   3  My.  &  K. 

'  Bullpin    V.    Clarice,    17    Ves.  209. 
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separate 
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suggestion  was  that  the  act  of  disposing  of,  or  charging 
separate  estate  by  a  married  woman,  was  in  reality  the 
execution  of  a  power  of  appointment,  and  that  a  formal 
and  solemn  instrument  in  writing  would  operate  as  an 
execution  of  the  power,  which  a  mere  assumpsit  would 
not  do.^  The  fallacy  of  this  reasoning  has  been  re- 
peatedly exposed,  and  it  has  been  truly  observed ; — 1st, 
That  it  confounds  two  things  which  are  quite  distinct  in 
their  nature,  power,  and  separate  use ;  2d,  That  even 
supposing  the  act  of  disposing  of  separate  estate  by  a 
married  woman  to  be  regarded  as  the  execution  of  a 
power,  the  reason  assigned  violated  the  principle  long 
established,  with  respect  to  powers,  that  a  power  could 
not  be  executed  by  an  instrument  which  did  not  refer 
either  to  the  power  itself,  or  to  the  property  which  was 
the  subject  of  it ;  and  3d,  That  if  there  be  several  of 
such  instruments,  and  they  are  to  be  regarded  as  suc- 
cessive executions  of  a  power,  the  appointees  would 
rank  in  the  date  of  the  order  of  their  appointments, 
whereas  it  is  held  that  where  the  persons  claiming 
under  such  instruments  are  let  in  upon  the  separate 
property  of  the  party  executing  them,  they  must  stand 
pari  passu.  Another  reason  suggested  was,  that  as  a 
married  woman  has  the  right  and  capacity  specifically 
to  charge  her  separate  estate,  the  execution  by  her  of  a 
formal  written  instrument  must  be  held  to  indicate  an 
intention  to  create  such  special  charge,  because  other- 
wise it  could  not  have  any  operation.^ 


The  inconsistency  of  drawing  this  distinction  between 
the  different  engagements  of  a  married  woman  having 
separate  estate,  with  reference  to  the  different  forms  in 
which  they  are  contracted,  together  with  the  unsatisfac- 
tory character  of  the  reasons  assigned  to  justify  such 


'  Murray  v.  Barlee,  3  My.  & 
K.  223 ;  Owens  v.  Dickenson,  1  Cr. 
&  Ph.  53. 


Murray  v.  Barlee,  3  My.  &  K. 
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distinction,  has  forced  itself  more  and  more  on  the  atten-  Courts  now 
tion  of  successive  judges;  and  a  growing  tendency  has  ^j^e  a *nfee°. 
been  manifested  to  adopt  a  more  consistent  course,  by  *ent  that  she 
holding,  1st,  That  to  the  same  extent  to  which  a  Taar-feme  sole,  she 
ried  woman  is,  by  courts  of  equity,  constituted  a  feme  ^^  contract 
sole  with  respect  to  the  capacity  of  disposing  of  pro- 
perty, she  ought  also  to  be  regarded  as  a  feme  sole 
with  respect  to  the  capacity  of  contracting  debts,  or 
engagements  in  the  nature  of   debts  ;   and  2d,  As  a 
corollary  of  the  former,  that  all  such  debts  or  engage- 
ments should  stand  on  the  same  footing,  in  whatever 
form  contracted.1     And,  perhaps,  it  may  now  be  con- 
sidered as  settled,  that  her   separate  estate  may  be 
rendered  liable  on  an  assumpsit  or  verbal  engagement. 
For  Kindersley,  V.  C,  in  Matthewman's  case^  says : — 
"  It  clearly  is  not  necessary  that  the  contract  should  be  Her  verbal 
in  writing,  because  it  is  now  admitted  that  if  a  married  engagements 

°'         _  now  binding 

woman  enters  into  a  verbal  engagement,  expressly  mak-  on  her  sepa- 

ing  her  estate  liable,  such  contract  would  bind  it ;  nor  gemble^*^~ 

is  it  necessary  that  there  should  be  an  express  reference 

made  to  the  fact  of  there  being  such  separate  estate,  for 

a  bond  or  promissory-note  given  by  a  married  woman 

without  any  mention  of  her  separate  estate,  has  long  been 

held  sufficient  to  make  her  separate  estate  liable.     If 

the  circumstances  are  such  as  to  lead  to  the  conclusion 

that  she  was  contracting  not  for  her  husband,  but  for 

herseK,  in  respect  of  her  separate  estate,  that  separate 

estate  will  be  liable  to  satisfy  the  obligation."  3 

The  court  can  make  no  personal  decree  against  a  No  personal 
married  woman.*     The  extent  of  the  relief  afforded  by  ^^f^^^  ,^samst 
equity  against  the  separate  estate  of  a  feme  covert  is 
thus  laid  down  by  Lord  Thurlow  in  Hulme  v.  Tenant:  5 — 

^    Vaughan  v.   Vanderstegan,  2  &  Jo.  494. 

Drew.  182.  *  Francis   v.    Wigzell,   1    Mad. 

■'  3  L.  R.  Eq.  787.  264. 

^  L.    J.    Turner's   remarks    in  '  1  L.  C.  435. 
Johnson  t.  Gallagher,  3  De  G.  F. 
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General  en-  "  Detennined  cases  seem  to  go  thus  far,  that  the  general 
bind— the  engagement  of  the  wife  shall  operate  upon  her  personal 
corpus  of  her  property,  shall  apply  to  the  rents  and  profits  of  her  real 

rents'ari/~    estate I  know  of  no  case  where  the  general  en- 

profitB  of  her   qoqement  of  the  wife  has  been  carried  to  the  extent  of 

realty — ^but       "^    "^ 

not  the  corpus  decreeing  that  the  trustees  of  her  real  estate  shall  make 
o    er  rea  ty.    cowveyttJice  of  that  real  estate,  and  hy  sale,  mortgage, 

or  otherwise  raise  the  money  to  satisfy  that  general 

engagement  on  the  part  of  the  wife."  ^ 

Origin  of  re-        It  has  been  seen  that  when  first  property  was  per- 
antldpation.    fitted  to  be  settled  to  the  separate  use  of*  a  married 
woman,  equity  viewed  her  as  a  feme  sole  to  the  extent 
of  having  dominion  over  the  property.     It  was,  how- 
ever, soon  found  that  the  concession  to  the  requirements 
of  justice,  though  useful  and  operative  in  securing  to 
her  a  dominion  over  the  estate  so  devoted  to  her  sup- 
port, was  open  to  this  difficulty,  that  she  being  deemed 
Separate         a/eme  sole  was,  of  course,  at  liberty  to  dispose  of  it  as 
estate  alone,    a,  feme  sole  might  have  disposed  of  it,  and  that,  exposing 
husband's  in-   her  to  the  persuasion  or  other  mode  of  influence  of  her 
fluence.  husbaud  was  found  to   destroy  the  very  purpose  for 

Ferne  covert  which  her  Separate  property  was  given  her.  To  meet, 
prohibited       therefore,  this  new  difficulty,  a  provision  was  adopted 

against  taking  '  J '        r  r 

the  income  of  prohibiting  the  anticipation  of  the  income,  so  that 
aiVdue."'"'  *^®  ^^^  should  havo  no  dominion  over  it  till  the  pay- 
ments actually  became  due.^  And  this  mode  of  settle- 
ment was  supported  on  the  following  reasoning : — That 
separate  estate  is  purely  a  creature  of  equity,  devised 
for  the  protection  of  married  women,  and  that  being 
such,  equity  has  a  right  to  act  upon  its  own  creature, 
and  to  modify  it  so  as  to  further  the  object  for  which 
separate  estate  was  first  created.  3    It  was  for  some  time 

•  Francis    v.    Wigzell,    1    Mad.  '  Pijbus  v.  Smith,  3  Bro.  C.  C. 

258;  Aylett  v.  Ashtm,  1  My.  &  Cr.       339. 

105,112.  3  TvllM  V.  Armstrong,  1  Beav. 
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thought  that  a  similar  fetter  might  be  imposed  on  pro-  A  man  or /me 
perty  enjoyed  by  men,  without  relation  to  the  married  so'proUWted! 
state,  but  Lord  Eldon,  in  Brandon  v.  Robinson}  decided 
that  in  the  case  of  disposition  to  a  man,  the  jus  dispone 
endi  cannot  be  taken  away  from  him  by  a  mere  pro- 
hibition against  alienation. 

The  power  of  courts  of  equity  to  impose  restraints 
upon  the  alienation  by  married  women  of  their  separate 
property  having  been  established,   the  question   next 
arose  as  to  whether  these  restraints  were  to  be  confined 
to  an  actually  existing  coverture,  or  might  be  extended  The  restraint 
to  take  effect  upon  a  future  marriage.    After  much  con-  future^c^over- 
flict  of  opinion  it  was  eventually  determined,  in  Tullett  v.  tures. 
ArTnstrong^  that  the  restriction  attached  to  a  subsequent 
marriage.     The  Master  of  the  KoUs,  in  that  case,  lays 
down  the  following  general  propositions  on  the  nature  General  rules, 
and  effect  of  the  clause  in  restraint  of  anticipation : — 

"  If  the  gift  be  made  for  her  sole  and  separate  use  She  has  a 

without  more,  she  has,  during  her  coverture,  an  alien- {'^^^''^f;"^'^' 

able  estate  independent  of  her  husband.  separate  pro- 

perty. 

"  If  the  gift  be  made  for  her  sole  and  separate  use,  K  restrained, 
without  power  to  alienate,  she  has,  during  the  cover-  ^  the  present 
ture,  the  present  enjoyment  of  an  unalienable  estate  enjoyment 
independent  of  her  husband. 

"  In  either  of  these  cases  she  has,  when  discovert,  a  Separate 
power  of  alienation ;  the  restraint  is  annexed  to  the  ^  without 
separate  estate  only,  and  the  separate  estate  has  its  restraint  exists 
existence  only  during  coverture ;  whilst  the  woman  is  coverture. 
discovert,  the  separate  estate,  whether  modified  by  re- 
straint or   not,   is  suspended  and  has  no  operation, 
though  it  is  capable  of  arising  upon  the  happening  of  Will  arise  on 
a  marriage.     The  restriction  cannot  be  considered  dis- 

'  18  Ves.  429.  =  1  Beav.  1. 
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Restraint  on 
alienation  de- 
pends on,  and 
is  a  modifica- 
tion of  sepa- 
rate estate — 
and  has  no 
independent 
existence. 


tinotly  from  the  separate  estate  of  which  it  is  only  a 
modification  ;  to  say  that  the  restriction  exists,  is  saying 
no  more  than  that  the  separate  estate  is  so  modified. 
....  If  there  be  no  separate  estate,  there  can  be  no 
such  restriction,  is  that  which  is  now  tinder  considera- 
tion. The  separate  estate  may,  and  often  does,  exist 
without  the  restriction,  but  the  restriction  has  no  in- 
dependent existence ;  when  found  it  is  a  modification  of 
the  separate  estate,  and  inseparable  from  it."  i 


When  dis- 
covert, she  has 
full  powers 
of  alienation. 


In  what  cases 
the  trust  will 
he  wholly 
destroyed, 
80  as  not  to 
re-attach  on 
re-marriage. 


If  property 
remained  in 
statu  quo, 
husband  must 
take  it  with 
the  trusts  im- 
pressed upon 
it. 

But  if  she  sell 
it,  and  receive 
the  purchase- 
money,  the 
trust  is  de- 
stroyed. 


Inasmuch  as  a  woman,  when  discovert,  has  full  power 
of  alienation  over  her  separate  estate,  even  though 
coupled  with  a  restraint  against  alienation,  the  question 
sometimes  arises,  whether  the  lady  has  not  by  her  acts 
acquired  the  property  unfettered  or  unrestricted  by  any 
trust  or  restraint,  so  that  neither  would  attach  upon  her 
marriage,  as  they  would  do  in  the  absence  of  such  acts. 
Thus,  in  Wright  v.  Wright,^  stock  was  bequeathed  to  a 
woman  upon  trust  for  her  separate  use,  without  power 
of  anticipation,  but  without  the  intervention  of  trustees ; 
she  afterwards,  being  discovert  and  sui  Juris,  sold  the 
stock,  spent  a  portion  of  the  proceeds,  and  invested  the 
rest  in  shares  of  a  joint-stock  bank  and  Canada  bonds. 
Meld,  that  by  doing  so  she  had  determined  the  trust 
for  her  separate  use.  Wood,  V.  C,  said,  "  Had  she 
allowed  the  property  to  remain  in  statu  quo,  had  she 
left  it  until  her  marriage  in  the  form  of  investment  in 
which  it  was  bequeathed  to  her  by  her  parents,  then, 
according  to  Newlands  v.  Paynter,^  the  husband  must 
have  been  considered  as  adopting  the  property  in  the 
state  in  which  they  left  it,  and  subject  to  the  trusts, 
that,  while  in  that  state,  they  had  impressed  upon  it. 
But  she  did  not  leave  it  in  that  form ;  having  the  sole 
ownership  of  the  property,  and  being  single  and  sui  juris, 
she  sold  it  and  received  the  purchase-money.     When 


*  Woodmestony.  JfoZfer,2  Russ. 
k  My.  197. 


'  2  J.  &  H.  647. 
'  4  My  &  Cr.  408. 
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the  property  was  in  her  hands  as  money,  it  was  abso- 
lutely hers,  as  if  it  had  never  been  fettered  by  any  trust 
whatever.  By  selling  the  property,  she  disposed  of  it 
finally  and  entirely."  i 

As  in  the  case  of  the  separate  use,  no  particular  form  what  words 

of  words  is  necessary  to  restrain  alienation,  if  the  in-  ^'^^  reatram 
•'  '  alienation. 

tention  be  clear.  Thus,  when  property  was  settled,, 
and  it  was  directed  that  the  trustees  should,  during  the 
lady's  life,  receive  the  income  "  when  and  as  often  as 
the  same  should  become  due,"  and  pay  it  to  such  per- 
sons as  she  might  from  time  to  time  appoint,  or  to 
permit  her  to  receive  it  for  her  separate  use ;  and  that 
her  receipts,  or  the  receipts  of  any  person  to  whom  she 
might  appoint  the  same  after  it  sliould  become  dwe,"  After  it 
should  be  valid  discharges  for  it ;  it  was  held  that  she  due>" 
was  restrained  from  anticipating  the  income.^  So  also, 
where  property  is  given  to  the  separate  use  of  a  married 
woman,  "  not  to  be  sold  or  mortgaged,"  she  will  take 
with  a  restraint  on  alienation.^ 


On  the  other  hand,  where  a  testator  bequeathed  a  what  words 

,  held  n   '       " 
'  cient. 


sum  of  stock  in  trust  for  the  separate  use  of  his  wife  ^^^^  °°*  ^"®' 


for  her  life,  and  directed  that  it  should  remain  during 
her  life,  and  be  under  the  order  of  the  trustees,  made 
a  duly  administered  provision  for  her,  and  the  interest 
given  to  her  on  herjoersonal  appearance  and  receipt,  by  "  On  her  per- 
any  banker  the  trustees  might  appoint,  it  was  held  that  ^ncf  an'd"'*'^ 
the  widow,  who  had  married  again,  was  not  restrained  receipt." 
from  ahenating  her  interest  in  the  stock.*       Where 
expressions  are  used  giving  the  wife  a  right  to  receive 
separate  property  "  with  her  own  hands  from  time  to 


'   Buttanshawv.  Martin,  Johns.  ^  Steedman  v.  Poole,  6  Ha.  193; 

89.  Bagget  v.  Meux,  1  Coll.  138. 

2  Field  V.  Evans,  15  Sim.  376  ;  '^  In  re  Ross's  Trust,  1  Sim.  N. 

Baker  v.  Bradley,  7  De  G.  M.  &  S.  196. 
G,  697. 
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time,"  or  so  that  her  receipts  "  alone,  for  what  should 
be  actually"  paid  into  her  own  proper  hands  should 
"  be  good  discharges,''  they  are,  to  use  the  words  of 
Lord  Eldon,  "  only  an  unfolding  of  aU  that  is  implied 
in  a  gift  to  the  separate  use."  i 

Court  of  But  although  it  be  true  "  that  these  cases  of  separate 

equity  cannot  ^ggg  g^^^  restraints  are  mere  creatures  of  equity,"  still 

dispense  with  ^      ■' ' 

the  fetter  on  it  does  uot  follow  that  a  court  of  equity  can  dispense 
lena  ion.  ^-^j^  ^^  mould  this  fetter  as,  and  when  it  thinks  fit, 
any  more  than  it  could  do  so  with  other  trusts.  It  was 
held,  therefore,  where  a  testator  gave  a  legacy  to  a 
married  woman  upon  condition  that  within  twelve 
months  she  conveyed  her  separate  estate  which  was 
subject  to  a  restraint  against  anticipation,  that  the 
court  had  no  power  to  release  it  from  that  restraint, 
even  where  it  would  be  clearly  for  her  benefit.^ 

'  Parhes  v.  White,  11  Ves.  222 ;  ^  Sobinson  v.  Wheelmright,  21 

Acton  V.  White,  1  Sim.  &  St.  429;  Beav.  214 ;  6  De  G.  M.  &  G. 535 ; 
Rose  V.  Sharrod,nW. 'R.  356.  GashelVa   Trusts,   11  Jur.  N.  S. 

780. 


CHAPTER  II. 

PIN-MONET  AND  PARAPHERNALIA. 

I.  Pin-money  may  be  defined  as  a  yearly  allowance  Pm-money. 
settled  upon  the  wife,  before  marriage,  for  the  purchase  ^"^  ^^®f 
of  clothes  or  ornaments,  or  otherwise  for  her  separate  and  personal 
expenditure ;  it  is  in  order  to  deck  her  person  suitably  *^^^"    "^^' 
to  her  husband's  rank,  who  has  accordingly  an  interest 
in  its  expenditure.    It  is  a  sum  allowed  for  her  personal 
expenses,  in  order  to  save  the  trouble  of  a  constant  to  save  the 
recurrence  by  the  wife  to  the  husband,   upon  every  constant  re- 

"'      _    .  _  ^  .  •'  currence  of 

occasion  of  a  milliner's  bill,  upon  every  occasion  of  a  wife  to  hus- 
jeweUer's  account  coming  in ;  not  the  jeweller's  ac-  trming'ex- 
count  for  the  jewels,  because  that  is  a  very  different  expenses. 
question — but  for  the  repair  and  the  wear  and  tear 
of  trinkets,  and  for  pocket-money,  and  things  of  that 
sort ;  nor,  of  course,  does  it  mean  the  carriage,  and 
the  house,  and  the  gardens,  but  the  ordinary  personal 
expenses.!     Gratuitous  gifts,  or  payments  from  time  to  Gratuitous 
time,  made  to  the  wife  by  her  husband  after  marriage,  gifts  by^'tus- 
for  the  same  purposes,   are   also   considered  as  pin-  ^^"d. 
money.^ 

Bearing  in  mind  the  objects  for  which  pin-money  is 
given,  it  follows  that  it  is  very  different  from  money  set  Not  like  her 
apart  for  the  wife's  sole  and  separate  use  during  the  ggf^te**^* 
coverture,  excluding  the  jus  mariti ;  nor  is  it  to  be 
considered  an  absolute  gift  from  the  husband  to  the 
wife.  And  this  difference  between  the  wife's  pin-money 
and  her  other  separate  estate,  is  material  to  be  borne  in 

1  Howard  v.    Dirjhy,  8  Bligh.  =  2  Bright  H.  &  W.  288. 

N.  R.  265. 
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She  can  claim 
only  one 
year's  arrears. 


miad  where  questions  arise  as  to  her  claim  for  arrears 
of  pin-money  after  her  husband's  death.^ 

The  following  propositions  appear  to  be  authorised 
by  the  cases  upon  the  subject : — 

1.  That  when  the  wife  permits  her  money  to  run  into 
arrear  for  a  considerable  time,  upon  surviving  her  hus- 
band, she  will  only  be  permitted  to  claim  arrears  for  one 
year  prior  to  his  death; 2  for  the  very  object  of  the 
provision  being,  to  enable  the  wife  to  deck  her  person 
suitably  to  her  husband's  rank,  without  having  recourse 
to  him  continually  for  small  sums  of  money,  excludes 
the  supposition  that  she  may  accumulate  her  pin-money 
while  the  expenses  of  her  person,  and  the  demands  upon 
her  pocket,  for  those  things  to  which  pocket-money  is 
applicable,  have  been  defrayed  by  her  husband.^ 

When  she  2.  Where,  however,  it  appeared  that  the  wife  had 

may  claim  all  complained  of  her  pin-money  being  paid  short,  and  the 
husband  told  her  she  would  have  it  at  last,  she  was  held 
entitled  to  all  arrears  due  at  her  husband's  death.^ 

She  cannot  ^'  Where  the   husband  has  paid  for  all  the  wife's 

claim  arrears    apparel,  and  provided  for  all  her  private  expenses,  she 
provided  her    cannot  claim  for  any  arrears  at  the  death  of  her  hus- 
apparel,  &o.     band,  for  this  wiU  be  considered  a  satisfaction  by  the 
husband.  5 


Wife's  execu-  4.  It  seems  to  follow  from  the  nature  and  purposes 
clafni'"v°°*  ^^  pin-money,  that  the  wife's  executors  have  no  claim 
one  year's       against  the  husband  or  his  estate,  even  for  one  year's 

arrears.  « 

arrears.  0 


1  2  Bright  H.  &  W.  288. 

^  Aston  V.  Aston,  1  Ves.  Sr. 
267 ;  Townshend  v.  Windham,  2 
Ves.  Sr.  7. 

^  Howard  v,  Digiy,  8  Bligb,  N. 
R  269. 


*  Ridout  V.  Lewis,  1  Atk.  269. 

=  Thomas  v.  Bennet,  2  P.  W. 
341 ;  Howard  v.  Digby,  8  Bligh, 
N.  R. 269. 

°  Howard  v.  Dighy,  8  Bligh,  N. 
E.  271. 
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II.  Paraphernalia.  1 — The  paraphernalia  of  the  wife  Parapher- 
include  such  apparel  and  ornaments  given  to  the  wife,  Q^j/^^g  ^^  ^^ 
as  are  suitable  to  her  condition  in  life,  and  expressly  worn  aa  oma- 
given  to  be  worn  as  ornaments  of  her  person  only.^ 

Old  family  jewels,  which  have  been  handed  down  from  old  family 
father  to  son,  cannot  constitute  the  paraphernalia  of  the  ■"  ara\ernalia 
wife,  unless  she  acquires  them  by  gift  or  bequest.^ 

Jewels  given  to  the  wife  by  her  husband  after  mar-  Post-nuptial 
riage,  will,  it  seems,  be  considered  her  paraphernalia,  bind  express- 
where  they  are  given  her  expressly  for  the  purpose  of  ly  for  her  wear. 
wearing  them,  as  befitting  her  station  in  life.*     But  it 
would  also  appear  that  gifts  from  the  husband  to  the 
wife,  may  be  made  to  her  separate  use,  where  they  are 
given  to  her  absolutely,  and  not  merely  to  be  worn  as 
ornaments  for  her  person.^ 

The  better  opinion  seems  to  be,  that  where  articles  Gifts  by  a 
such  as  ordinarily  constitute  paraphernalia,  are  given  to  f're^OT  after 
the  wife,  either  before  or  after  marriage,  by  a  relative  or  marriage. 
friend,  they  will  be  considered  as  given  to  her  separate 
use,  in  which  case  she  takes  them  as  a/eme  sole.^ 

The  wife  caimot  dispose  of  her  paraphernalia  by  gift  Wife  cannot 
or  will  during  her  husband's  lifetime.    But  the  husband  plrapliernalia 
may,  by  act  inter  vivos,  during  her  life,  dispose  of  her  duriiig  hus- 
paraphernalia  by  sale  or  gift.7     He  cannot,  however, 

^  The  word  paraphernalia  is  de-  571 ;  Oraham  v.  Londonderry,  3 

rived  from  the  Greek  word  irapd-  Atk.  394. 

(pepva,  i.e.,  property  belonging  to  ^  Oraham    v:   Londonderry,  3 

the    wife    over    and    above    the  Atk.  394  ;  Grant  v.  Grant,  13  W. 

dower  which  she  brought  to  her  R.  1057. 

husband.  *  Graham    v.   Londonderry,    3 

''  Oraham    v.   Londonderry,   3  Atk.  394;  i/ucas  v.  iiicas,  1  Atk. 

Atk.  394.  270 ;  but  see  Jervoise  v.  Jervoise, 

*  Jervoise  v.  Jervoise,  17  Beav.  17  Beav.  571. 

570.  '  Seymore  v.  Tresilian,  3  Atk. 

^  Jervoise   v.  Jervoise,  17  Beav.  358. 
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Huaband  can-  dispose  of  them  by  will ;  1  but  if  he  does  so,  and  confers 
them'by°^f  other  benefits  upon  the  wife  by  his  will,  she  may  be  put 
to  her  election  between  her  paraphernalia,  and  any  in- 
terest which  she  may  take  under  the  will.  2  As  the 
Paraphernalia  husband  may  dispose  of  his  wife's  paraphernalia  in  his 
debts. *°  ^^     lifetime,  so  they  will  be  liable  to  his  debts.^ 

Widow's  claim  With  respect  to  the  equity  of  marshalling  the  assets 
nXpreWd  ^^  favour  of  the  wife,  where  the  husband  dies  indebted, 
to  general  and  her  paraphernalia  are  taken  by  his  creditors  in 
egacies.  satisfaction   of   their  demands,   after  aU  the  general 

personal  estate  is  exhausted,  in  the  administration  of 
assets,  the  widow's  claim  to  her  paraphernalia  is  pre- 
ferred to  general  legacies,  and  it  follows  that  she  is 
entitled  to  marshal  assets  in  all  those  cases  in  which  a 
general  legatee  would  have  that  right.* 

On  partial  If  the  alienation  by  the  husband,  in  his  lifetime,  of 

huabandrmust  the  wife's  paraphernalia  be  not  absolute,  but  as  a  pledge 
be  redeemed  or  Security  for  money,  his  wife  surviving  him  will  be 
personal  entitled  to  have  them  redeemed  out  of  his  personal 
assets  as  estate,  even  to  the  prejudice  of  legatees,  because  her 
legatees.  right  is  anterior,  and  to  be  preferred  to  their  claims, 

which  are  merely  voluntary.  5 

^  Seymore  v.  TresUian,  3  Atk.  273  ;  and  see  2  Vea.  Sr.  6. 

358.  *  Tipping  v.  Tipping,  1  P.  W. 

^  Churchill -v.  Small,  iKenyon,  729;  5«rfso»  v.  Cor6e«,  3  Atk.  369. 

pt.  2,  p.  6.  ^  Graham  v.   Londonderry,  3 

'  Campion  v.  Cotton,   17  Ves.  Atk.  393. 


OHAPTEK  III. 

THE  wife's  equity  TO  A  SETTLEMENT. 

The  husband's  rights  in  his  wife's  property  having  been 
briefly  sketched  in  a  previous  chapter,  it  is  necessary 
next  to  inquire  in  what  cases  these  rights  will  be  modi- 
fied in  favour  of  the  wife. 

Marriage  is  a  gift  to  the  husband  of  all  the  personal  Marriage  a  gift 
property  to  which  the  wife  is  entitled  in  possession,  and  "erty  genCT-' 
of  all  the  personal  property  to  which  she  may  become  P'^'y  *'°  '^"^" 
entitled,  subject  only  to  the  condition  of  his  reducing  it 
into  possession  during  the  coverture,  and  no  distinction 
exists,  in  this  respect,  between  property  to  which  the 
wife  is  entitled  in  equity,  and  property  to  which  she  is 
entitled  at  law.     P^^iTna  facie,  then,  the  wife's  property  The  husband 
whether  at  law  or  in  equity,  becomes  the  husband's,  ^^g^^*^™" 
On   what   grounds,    therefore,   is   the   interference   of 
equity  derogating  from  the  husband's  legal  rights,  and 
compelling  him  to  make  a  settlement  on  his  wife,  to  be 
supported  ?    It  will  be  clearly  seen  from  the  previous  Her  equity 
remarks  that  her  equity  to  a  settlement  does  not  depend  pendonarfght 
on  any  right  of  property  in  her,  and  this  position  will  of  property  iu 
appear  the  more  clear  when  it  is  considered  to  what 
limitation  her  equity  is  subject.     The  amount  is  discre- 
tionary in  the  court,  and  if  the  wife  insists  upon  it, 
she  must  claim  it  for  herself  and  her  children,  and  not 
for  herself  alone, — ^limitations  which  are  wholly  in- 
consistent with  a  right  of  property  in  her.i 

The  right,  then,  being  thus  independent  of  property, 

^  Oshorn  v.  Moryan,  9  Hare  434. 
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Her  equity 
arises  from  the 
maxim,  "  He 
who  seeks 
equity  must 
do  equity." 


The  court  im- 
poses condi- 
tions on  the 
husband  com- 
ing as  plaintiff. 


there  seems  to  be  no  ground  on  which  it  can  rest,  except 
the  control  which  courts  of  equity  exercise  over  property 
falling  under  their  dominion.  It  is,  in  truth,  the  mere 
creature  of  equity  deduced  originally,  where  the  husband 
sued,  from  the  rule,  that  he  who  comes  into  equity  must 
do  equity  ;  that  is,  the  "  court  refuses  its  aid  to  give  to 
the  plaintiff  what  the  law  would  give  him,  if  the  courts 
of  common  law  had  jurisdiction  to  enforce  it,  without 
imposing  upon  him  conditions  which  the  court  considers 
he  ought  to  comply  with,  although  the  subject  of  the 
condition  should  be  one  which  this  court  would  not 
otherwise  enforce."  ^  And  inasmuch  as  a  father  would 
not  have  given  his  daughter  in  marriage  without  insist- 
ing on  some  provision  being  made  for  her  and  her  chil- 
dren, so  a  court  of  equity,  standing  in  loco  parentis,  wiU 
not  allow  the  husband  to  come  into  a  court  of  equity 
for  the  fortune  of  his  wife  without  his  first  making  a 
provision  for  her. 


Principle  ex- 
tended to  the 
husband's 
general  as- 
signees. 


Then  to  par- 
ticular as- 
signees for 
value. 


The  principle  being  thus  far  recognised  where  the 
husband  was  plaintiff,  was  next  enforced  against  the 
assignees  of  a  bankrupt  or  insolvent  husband,  upon  the 
ground  that  the  assignees  claiming  in  right  of  the 
husband,  would  be  aided  upon  the  same  conditions  as 
the  court  would  have  imposed  upon  the  husband  him- 
self. 2  Subsequently  the  same  rule  was  held  to  apply 
as  against  an  assignee  of  the  husband  for  valuable  con- 
sideration. "It  would  be  whimsical,  then,  that  the 
assignment  by  the  husband  for  valuable  consideration 
should  put  the  assignee  in  equity,  in  a  better  situation 
than  the  husband  himself  is,  at  law.  The  guard  of  the 
court  upon  the  wife's  interest  would  be  very  singular,  if 
the  husband,  not  being  entitled  at  law,  must  assign  it 
for  a  valuable   consideration  to  another  person,  who 


'  Sturgis  v.  Champneys,  5  My. 
&  Or.  102. 
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would  be  entitled  in  equity."  i     Eventually,  the  principle  Wife  permit- 
was  extended  to  suits  instituted  by  tbe  wife  herself,  and  ^a.  right  t? 
in  Lady  Elibank's  case,2  it  was   decided  that  as  to  personalty  as 
personalty,  where  it  was  perfectly  clear  that  the  subject-  P  *™ ' 
matter  in  controversy  must  be  determined  and  decided 
upon,  and  distributed  in  the  Court  of  Chancery,  there 
the  wife  might  come  to  assert  the  equity,  and  need 
not  wait  until  the  defendant  came  into  court  to  seek  its 
interference.     Finally,  it  would  seem  that  the  rule  acted  Wife  permit- 
upon,  with  reference  to  personalty  in  Lady  Elibank's  ^^^  equitrL 
case,  will  be  extended  under  similar  circumstances  to  plaintiff  out  of 
realty,  and  that  the  wafe  wiU  be  permitted  to  come  into 
equity  as  plaintiff,  in  order  to  claim  her  equity  to  a 
settlement  out  of  her  real  estate.  ^ 

Out  of  what  property   the  wife  is  entitled  to  her 
equity : — 

1.  Upon  the  general  question  of  the  wife's  right  to  a  i.  Absolute 
settlement,  out  of  her  absolute  equitable  choses  in  action,  equitable 

'  -■■  '  choses  in  ac- 

whether  against  her  husband,  or  his  assignees  in  bank-  tion. 
ruptcy,  or  against  a  particular  assignee  for  valuable 
consideration,  there  is  no  doubt* 

2.  As  to  the  husband's  power  over  his  wife's  lease- 2.  Wife's  term, 
holds,  and  her  equity  to  a  settlement  out  of  them  against 

him  and  his  assignees,  there  seems  to  be  some  doubt. 

In  Hanson  v.  Keating,^  where  the  husband  and  wife 

assigned  by  way  of  mortgage,  the  equitable  interest  of  Equitable  in- 

the  husband  in  right  of  his  wife,  in  a  term  of  years,  and  ^^^_ 

the  mortgagee  filed  his  bill  against  the  husband,  the 

wife,  and  the  trustee  of  the  legal  estate,  for  a  foreclosure 

'  Macaulay  v.  Philips,  4  Ves.  Paine,  1  De  G.  Jo.  &  Sm.  93. 

19 ;  Scott  V.  Spashett,  3  Mao.  &  G.  *  Scott  v.  Spashett,  3  Mac.  &  G. 

599.  603;  Beresfordv.  Hobson,  1  Mad. 

»  1  L.  C.  381.  373;  Burdon  v.  Dean,  2  Ves.  Jr. 

'  Wortham  v.  Pemherton,  1  De  608. 

G.  &  Sm.  6ii;  but  see  Oleaves  v.  ^4  Hare  1. 
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and  assignment  of  the  term,  it  was  held  that  the  wife 
was  entitled  to  a  provision  for  life  by  way  of  settlement 
out  of  the  mortgaged  premises.      Where,  however,  a 
Legal  interest  similar  assignment  took  place,  of  the  wife's  legal  iu- 
in  term.  terest  in   leaseholds,  it  was  held  that  on  the  mort- 

gagee filing  a   bill  for  foreclosure,  the  wife  had  no 
equity  to  a  settlement  out  of  them.i 

3.  Difference       3.  But  an  important  distinction  has  been  made  be- 
I'utrfnterest'  ^^^^^  ^^^^^  ^^  which  the  wife  takes  an  absolute  in- 
and  life-inter-  terest,  and  those  in  which  she  takes  a  Zt/e-interest  only. 
Purchaeer^f    -^^  ^^  ^^^  former,  "it  is  now  clearly  settled  that  a  pur- 
absolute  inter-  chaser  from  the  husband  of  the  wife's  chose  in  action, 
her  equity,      to  the  corpus  of  which  shc  is  entitled,  is  in  no  better 
situation  than  the  husband  himself.     On  what  grounds 
is  it  that  the  court  does  not  apply  the  same  rule  where 
the  subject-matter  of  the  sale  is  a  life-interest  only? 
Her  absolute    I  ^^^^  them  to  be  thosc  : — Where  the  interest  sought  to 
interest  is  for  \)q  recovered  through  the  aid  of  the  court  is  absolute, 
and  children,   the  court,  though  enforcing  against  the  husband  what  is 
called  the  wife's  equity,  acts,  in  truth,  for  the  benefit, 
and  with  a  view  to  the  interests  not  of  her  only,  but  also 
of  her  children.     It  deals  with  the  fund  in  analogy  to 
what  a  prudent  parent  would  probably  have  done  in 
giving  a  portion  to  his  daughter,  and  the  doctrine  hav- 
ing been  acted  on  for  centuries,  ....  no  purchaser 
from  the  husband  can  be  deceived  or  mistaken  as  to  how 
his  rights  will  be  dealt  with  here.     There  is  no  doubt  or 
ambiguity.     He  knows  that  the  fund  is  the  fund  of  a 
married  woman  ;  and  that  relation  alone,  without  more, 
gives  rise  to  her  rights,  and  through  her,  to  the  rights 
of  her  children  in  this  court.     If,  therefore,  he  by  con- 
tract puts  himself  in  the  place  of  the  husband,  he  cannot 
complain  that  he  should  be  in  no  better  position  than 
the  person  to  whose  rights  he  succeeds. 

1  Bin  V.  Edmonds,  5  De  G.  &       Ir.  Ch.  E.  215. 
Sm.  603  ;  Hatchell  y.   Eggleso,   1 
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"  The  case  is  not  the  same  where  the  court  has  to  No  provision 
deal  with  a  mere  life-interest.     No  provision  in  such  a  ou't^of  a  Ufe- 
case  can  he  made  for  the  children.    The  question,  then,  interest. 
is  one  exclusively  between  the  husband  and  the  wife. 
In  directing  a  settlement  of  a  wife's  fortune,  the  court 
never  (assuming  that  there  is  no  misconduct  in  the 
husband)  deprives  him  of  the  income  of  the  fund.     It  Husband  takes 
is  his  duty  to  maintain  the  wife,  and  to  enable  him  to  w^^s  he^^ 
do  so,  this  court  follows  the  course  of  the  common  law,  maintains  the 
and  gives  him  a  right  to  what,  but  for  the  marriage,  ™^  ^' 
would  be  the  natural  fund  for  supporting  the  wife. 

"  By  the  marriage,  and  the  duty  thereby  entered  into 
of  maintaining  her,  he  becomes  a  purchaser  of  what 
is  reasonably  and  naturally  applicable  towards  enabling 
him  to  perform  his  duty.     It  is  true,  that  if  he  fails  in 
the  discharge  of  that  duty,  if  he  deserts  his  wife  and 
ceases  to  maintain  her,  this  court  will  not  help  him  to 
get  at  the  fund  which  he  can  only  reach  through  its 
process,  without  securing  for  the  wife  a  portion  of  his 
income.     But  this  is  done  not  by  reason  only  of  the 
relation  resulting  from  the  marriage,  but  because  the  Her  equity  out 
husband  has  failed  to  perform  the  duties  under  which  he  °l^^  arise^'on 
had  brought  himself ;  it  is  an  equity  enforced  in  favour  tis  faOure  to 
of  the  wife,  arising  from  the  husband's  misconduct. 

"  Now  to  involve  third  persons  in  questions  as  to  how  Purchaser  of 
far  the  husband  has  or  has  not  duly  maintained  his  wife,  j,'oun^*to^;"°* 
would,  it  has  been  thought,  be  inexpedient,  and  might  quire  as  to 

,      T  ■  ■     •!.   J."  J  1         Ti  whether  the 

give  rise  to  discussions  irritating  and  unseemly,    it  may  husband  is 
happen  that  a  husband  duly  maintaining  his  wife  may,  maintaining 
for  their  common  advantage,  reasonably  sell  her  life 
income,  and  it  would  be  strange  that  the  purchaser's 
title  should  be  defeated  by  the  subsequent  misconduct 
of  the  husband  in  not  maintaining  his  wife."  l 

1   Tidd  V.  Lister,  3  De  G.  M.  &  G.  8G9,  870. 
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An  assignee         In  accordance  with  tlie  above  principles  it  has  been 

fore'bank-  ^     ^^^^  *^^*  ^  married  woman,  whose  husband  has  de- 

ruptoy,  deser-  serted  her,i  or  does  not  maintain  her,^  or  has  become 

to  maintain  "^    bankrupt,^  is  not  entitled  to  a  settlement  out  of  pro- 

her,hasagoodperty  in  which  she  has  an  equitable  life-interest,  as 

against  a  person  to  whom  her  husband  had  assigned  it 

for  value   previous  to  his  desertion   or    bankruptcy. 

Nor  has  she  any  equity  to  a  settlement  out  of  her  hfe- 

interest  where  she  is  living  with  and  is  maintained  by 

her  husband,  though,  as  she  alleges,  in  a  manner  very 

inadequate  to  her  fortune.* 

Distinction  be-     A  distinction  has  been  taken  between  the  position  of 

cuiaTandT  ''  ^  particular  assignee  for  value  of  the  husband,  and  his 

general  as-       general  assignee  in  bankruptcy.     The  reason  for  this 

difference  is  thus  explained  by  Leach,  V.  C. : — "  Where 

an  equitable  interest  is  given  to  the  wife,  for  her  life 

only,  this  court  does  permit  the  husband  to  enjoy  it 

The  husband   without  the  conscnt  of  the  wife,  and  without  making 

maintaining     gj^j  provision  for  her.     It  is  true  that  if  the  husband 

nia  wiie  may 

aliene  her  life-  desert  his  wife,  and  fail  to  perform  the  obligation  of 
interest.  maintaining  her,  which  is  the  condition  upon  which 

the  law  gives  him  her  property,  this  court  will  apply 
any  equitable  interest  which  he  retains  for  the  hfe  of 
the  wife,  either  wholly  or  in  part,  for  the  maintenance 
of  the  wife;   and  if  the  husband  becomes  bankrupt, 
....  this  court  will  fasten   the  same  obligation  of 
maintaining  the  wife  out  of  the  property  of  this  descrip- 
tion which  devolves  by  law  upon  the  general  assignee. 
But  a  general  for,  lohen  the  title  of  such  assignee  vests,  the  incapacity 
arises  at  nio-    of  the  husband  to  maintain  the  wife  has  already  raised 
r'^b*  ^d^h"      '^'^'^  equity  for  the  wife  ;  but  the  same  principle  does 
comes  incap-    not   necessarily  apply  to  a  particular  assignee  for  a 
tuning  hk  °    Valuable  consideratiou  who  purchased  this  interest  when 
wife.  the  husband  was  maintaining  the  wife,  and  before  cir- 

'    Wi-ight  V.  Morley,  11  Ves.  12.  ^  Elliott  v.  Cordell,  5  Mad.  149. 

'  Tidd  V.  Lister,  10  Hare  140.  ■*   Vaitglum  v.  Buck,  13  Sim.  404. 
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curnstances  had  raised  any  present  equity  in  this  pro-  A  particular 
perty  for  the  wife."  1  S^Lf" 

equity  arises. 

,   4.  As  to  the  equitable  realty  of  a  married  woman,  4.  Equitable 
subject  to  the  distinctions  previously  pointed  out,  it  has  ^''^^^'y- 
been  held  that  a  court  of  equity  will  recognise  the  wife's 
equity  to  a  settlement,  though  in  the  case  of  her  free- 
holds of  inheritance  the  possible  estate  of  the  husband 
by  courtesy  will  not  be  interfered  with.^ 

In  the  Life  Association  of  Scotland  v.  Siddal,^  it  Equitable 
was  held  that  where  a  married  woman  was  equitable  oj°^oney  to 
tenant  in  tail  of  land  to  be  purchased  with  a  sum  of  be  laid  out  iu 
trust-money,  she  was  not  entitled  to  a  settlement  out  equity  out  of 
of  the  capital.     Turner,  L.  J.,  said,  "  Whatever  may  ^"^^  corpus. 
be  the  right  of  a  married  woman  to  have  a  provision 
made  for  her  out  of  the  income  of  an  estate  of  which 
she  is  equitable  tenant  in  tail,  it  is  not,  as  I  apprehend, 
according  to  the  course  of  the  court,  or  indeed  in  its 
power,  to  order  a  settlement  to  be  made  of  the  estate 
or  land  to  be  purchased.     The  equity  for  a  settlement  Her  equity 
attaches  in  what  the  husband  takes  in  right  of  the  wife,  ^ij^t  tlieTus- 
and  not  what  the  wife  takes  in  her  own  right ;  and  the  band  takes  in 
estate  tail  being  in  the  wife,  I  do  not  see  what  power 
this  court  can  have  to  order  a  settlement  of  it  to  be 
made,  or  to  render  such  a  settlement  if  made,  binding 
and  effectual  against  the  wife." 

And  even  when  the  property,  though  in  its  nature  property  legal 
legal,  becomes  from  collateral  circumstances  the  subject  ™  ^'^  nature 

*  .      .  .         .  1  ,  ,      ,       ,         T  made  the  sub- 

of  a  suit  m  equity,  it  appears  that  where  the  husband  ject  of  a  suit 
or  his  assignee  comes  into  court  as  plaintiff,  the  wife's  IP  ^'^"i'^u^^ 
equity  to  a  settlement  will  attach.     Thus,  in  Sturgis  equity. 
V.  Ghampneys,^  the  provisional  assignee  of  an  insolvent 

1  Elliatt  V.  Cordell,  5  Mad.  149.         '  SDeG.J.k  Jo.  271. 

2  Smith  V.  Matthews,  3  De  G.  *  5  My.  &  Cr.  97. 
F.  &  Jo.  139. 
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debtor,  whose  wife  was  entitled /or  life  to  real  property, 
was  obliged  to  come  into  equity  to  enforce  his  title  to 
the  rents  during  the  joint  lives  of  the  husband  and  wife, 
in  consequence  of  ihe  legal  estate  being  outstanding  in 
mortgagees.     It  was  argued  that  the  court  would  not 
secure  a  provision  for  a  wife  unless  the  property  were 
such  as  to  be  a  proper  subject  of  equity ;  and  that  in 
this  case  Lady  Champneys  had  a  legal  estate  for  life, 
and  that  it  was  only  by  the  accident  of  the  prior  encum- 
brance being  still  existing,  and  the  legal  estate  out- 
standing, that  the  plaintiff  was  compelled  to  come  into 
equity.     But  Lord  Cottenham  held  the  wife  entitled  to 
a  settlement  out  of  the  rents  of  her  life-estate.    After 
an  examination  of  the  cases  on  the  subject,  his  lordship 
The  rule        Said,  "  From  these  authorities,  and  many  others  which 
founded  on      recognisc  the  same  principle,  it  appears  that  the  equity 
"He  who  seeks  which  this  court  administers  in  securing  a  provision 
do'equi'u""*    and  maintenance  for  the  wife  is  founded  upon  the  well- 
known  rule  of  compelling  a  party  who  seeks  equity  to 
do  equity;  and  it  is  not  possible  to  conceive  a  case 
more  strongly  calling  for  the  application  of  that  rule. 
The  common  law  gives  to  the  husband  the  enjoyment 
of  the  life-estate  of  the  wife,  upon  the  ground  that  he 
is  liable  to  maintain  her,  and  makes  no  provision  for 
the  event  of  his  failing  or  becoming  unable  to  perform 
Husband  may  that  duty.     If  the  life-ostato  be  attainable  by  the  hus- 
ctn*glt'*2t^°    band  or  his  assignee  at  law,  the  severity  of  the  law 
law.  must  prevail ;   but  if  it  cannot  be  reached  otherwise 

than  by  the  interposition  of  this  court,  equity  though 
But  ia  equity,  it  foUows  the  law,  and  therefore  gives  to  the  husband  or 
seeking  its'  '  ^^^  assignee  the  life-estate  of  the  wife,  yet  it  withholds 
aid,  must  fts  assistance  for  that  purpose  until  it  has  secured  to 
the  wife  the  means  of  subsistence  ;  it  refuses  to  hand  over 
to  the  assignee  of  the  husband,  to  the  exclusion  of  the 
wife,  the  income  of  the  property  which  the  law  intended 
for  the  maintenance  of  both.  Upon  the  same  principle, 
the  ordinary  interposition  of  this  court  in  compelling  a 


make  a  prO' 
vision, 
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settlement  of  the  property  of  married  women^  was  origin-  Wife  per- 
ally  founded,  although  the  wife  is  permitted  actively  to  ^ertVe'n 
assert  her  equity  as  a  plaintiff ;  and  if  such  be  the  equity  as 
principle,  what  difference  can  it  make  when  the  assig- 
nees of  the  husband  are  applying  to  this  court  for  its 
assistance  to  obtain  the  property,  that  the  estate  of  the 
wife  is  not  a  trust,  but  that  the  recovery  at  law  ia 
prevented  only  by  the  existence  of  a  prior  legal  trustr- 
estate  ?  " 

And  the  rule  acted  upon  in  the  case  of  ElibanTc  v.  The  wife  may 
MontoUeu,  as  to  personalty  is  equally  applicable  to  ^  P^*'°*'fy 
realty ;  and  not  only  where  the  husband  or  his  assignee  ment  out  of 
comes  as  plaintiff  into  equity,  will  her  equity  to  a  settle-  ^"^  '^**  *^' 
ment  be  enforced  against  him,  but  she  will  also  it  seems 
be  entitled  to  a  settlement  where  she  is  plaintiff,  and 
asks  for  the  aid  of  the  court  to  settle  real  property  upon 
her,  which  the  husband  or  his  assignee  could  render 
available  without  resorting  to  equity.    In  Wortliam  v. 
Pemherton,^  the  facts  of  the  case  were  as  follows: — 
Miss  W.  was  tenant  in  tail  of  an  estate  subject  to  a 
jointure,  payable  to  Mrs  H.,  there  being  a  proviso  for 
cesser  of  the  term  on  the  decease  of  Mr6  H.     Miss  W. 
married  Mr  N.,  who  had  persuaded  her  to  elope  with 
him,  and  had  been  imprisoned  for  the  abduction.     If 
was  held  that  she  was  entitled  to  her  equity  to  a  settle- 
ment.    Knight  Bruce,  V.  C,  said,  "  Although  she  and 
her  husband,  or  he  in  her  right,  may  have  the  imme-  Legal  free- 
diate  legal  freehold,  there  is  a  legal  title  which  prevents  equlfoUe  by 
the  enjoyment  except  by  means  of  a  court  of  equity,  the  existence 
and  renders  the  title  to  the  rents  equitable  so  long  as  term."'"  "™ 
the  term  lasts  ;  and  it  appears  to  me  that  the  plaintiff 
is  entitled  to  a  settlement  out  of  the  rents  during  the 
joint  lives  of  herself  and  her  husband,  or  until  the  de- 
termination of  the  term."    After  further  discussion,  it 

'  1  De  G.  &  Sm.  644. 
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was  held  that  the  settlement  could  not  be  made  beyond 
the  jointure  term,  i.e.,  beyond  the  life  of  Mrs  H.l 


1.  Wife's  re-  1.  In  lands.  By  the  combined  effect  of  3  and  4  Will. 
r:San°ds  IV-  c.  74  ss.  1  and  77 ;  and  8  and  9  Vict.  c.  106,  s.  6,  a 
may  be  con-  married  woman  may  convey  her  reversionary  interest  in 
land,  or  in  a  sum  of  money,  the  produce  of  real  estate 
directed  to  be  sold,^  by  a  deed  acknowledged  by  her, 
with  the  concurrence  of  her  husband,  as  provided  for, 
by  the  Fines  and  Eecoveries  Act.3 


veyed  by  her 
by  deed  ac- 
knowledged. 


2.  In  person-  2.  In  personalty.  As  to  the  nature  and  extent  of  the 
wffe's  choses  husbaud's  interest  and  power  over  the  wife's  choses  in 
in  action  be-  action,  the  law  says,  that  marriage  is  only  a  qualified 
band  if  he  gift  to  the  husband  of  the  wife's  choses  in  action,  viz., 
into  posset  upon  Condition  that  he  reduce  them  into  possession 
Bion.  during  the  coverture ;  that  if  he  happen  to  die  before  his 

wife,  without  having  reduced  such  property  into  pos- 
session, she,  and  not  his  personal  representatives,  will 
be  entitled  to  it ;  and  that  reduction  into  possession  is  a 
necessary  and  indispensable  preliminary  to  the  husband's 
having  any  right  of  property  in  himself,  or  to  his  being 
able  to  convey  any  right  of  property  to  another.* 


Wife  surviv- 
ing her  hus- 
band takes 
her  reversion- 
ary interests 
which  he  has 
not  reduced 
into  posses- 
sion. 


In  accordance  with  these  principles,  it  was  decided 
in  Purdew  v.  Jackson  ^  that  where  a  husband  and  wife, 
by  deed  executed  by  both,  assigned  to  a  purchaser  for 
valuable  consideration  a  fund  in  which  the  wife  had  a. 
vested  estate  in  remainder,  expectant  on  the  death  of  a 
tenant  for  life,  and  both  the  wife  and  tenant  for  life  out- 
lived the  husband,  the  wife  was  entitled  by  right  of  sur- 


I  But  see  the  remarks  of  West-  69. 
bury,  L.  C.  in  Gleaves  v.  Paine,  1 

De  g!,  Jo.  &  Sm.  93.  79. 

'  Tuerv.  Turner,  20  BesiV.SGO;  *  ]  Russ.  66. 

or  Briggs  v.  Chamberlain,  11  Hare,  °  1  Russ.  1. 


3  &  4  Will.  IV.  c.  74,  ss.  77. 
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vivorship  to  claim  the  whole  of  her  share  of  the  fund 
against  such  particular  assignee  for  valuable  considera. 
tion.     "  I  still  continue  of  opinion,"  said  the  Master  of  Assignee  can 
the  Kolls,  "  that  all  assignments  made  by  the  husband  *^^^  °°^™°'^« 
of  the  wife's  outstanding  personal  chattels,  which  are  not  band  has  to 
or  cannot  be  then  reduced  into  possession   ....    pass  ^^^®' 
only  the  interest  which  the  husband  has,  subject  to  the 
wife's  legal  right  by  survivorship."  i 

It  was  further   decided  with   regard  to  the   wife's  Court  had 
reversionary  interests,  that  the  court  had  not  even  the  t^ke^^feC" 
power  of  obtaining  the  wife's  consent  to  part  with  them,  consent  to 
"  If  the  wife  by  her  consent  could  pass  a  remainder  or  reversk)nary'^ 
reversion   in  personal  property  to  the  husband,   she  interest. 
■would  not  only  part  with  a  future  possible  equity,  but  lose  a  future 
with  her  chance  of,  possessing  the  whole  property  by  ^^jj.^^®  j 
surviving  her  husband ;  and  to  give  this  effect  to  her  her  chance  of 
consent  would  make  it  analogous  to  a  fine  at  law,  with  ^""'^°'^  p- 
respect  to  real  estate,  a  principle  always  disclaimed  in  a 
court  of  equity.     A  court  of  equity  interferes  to  protect 
the  property  of  the  wife  against  the  legal  rights  of  the 
husband,  and  wUl  never  lend  itself  as  an  instrument  to 
enable  the  husband  to  acquire  a  right  in  the  wife's  per- 
sonal property  which  he  can  by  no  means  acquire  at 
law."  2 

It  has  been  held  that  a  claim  by  the  wife  for  a  settle-  She  has  no 
ment  out  of  her  reversionary  interest  in  property,  so  long  reve'rJionary 
as  it  continues  reversionary,  cannot  be  supported ;  on  the  ™terest  so 

,  .  1       T      1         .  1    .  I'^'^S  ^^  rever- 

ground  that  a  court  of  eqmty  only  deals  with  mterests  sionary. 
in  possession,  and  that  it  is  not  until  the  property  comes 
to  be  distributed,  that  in  ordinary  cases  the  court  en- 
forces obligations  attaching  upon  the  property,  otherwise 
than  by  contract.     The  wife's  right  to  a  settlement  out 

1  Elliotts.  Cordell,  5  Mad.  149;  ^  Pickard  v.  Roberts,    3   Mad. 

Stanton  v.  Hall,  2  Russ.  &  My.  384  ;  Purdew  v.  Jackson,  1  Rusa. 

175,  182 ;  re  Duffy's  Trusts,  28  56. 
'Beav.  386. 
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It  is  an  obii-  of  that  property  which  the  husband  at  law  would,  if  he 
ened,  not  on  could,  take  possession  of,  in  her  right,  is  an  obligation 
but^'^Tr*^'  ^^^^^  ^  court  of  equity  fastens  not  upon  the  property, 
right  to  re-  but  upou  the  right  to  receive  it;  in  fine,  the  wife's 
equity  arises  upon  the  husband's  legal  right  to  present 
possession ;  and  that,  of  course,  can  only  apply  when  the 
remainder  or  reversion  has  ceased  to  be  such,  and  fallen 
into  possession.  1 


ceive  it. 


20  &  21  Vict., 
0.  57. 

feme  covert 
may  aliene 
her  reveraion- 
ary  interest 
in  personalty 
by  deed  ac- 
knowledged. 


But  not 

property 

which  she  is 

restrained 

from 

alienating. 

Nor  property 
settled  on  her 
marriage. 


By  a  recent  Act  of  Parliament  2  every  married  woman, 
with  the  concurrence  of  her  husband,  may,  by  deed  ac- 
Icnowledged  in  the  manner  required  by  the  Fines  and 
Eecoveries  Act,^  dispose  of  every  future  or  reversionary 
interest,  vested  or  contingent,  belonging  to  such  married 
woman,  or  her  husband  in  her  right,  in  any  personal 
estate  to  which  she  shall  be  entitled  under  any  instru- 
ment (except  her  marriage  settlement)  made  after  the 
31st  December  1857 ;  she  may  also  release  or  extinguish 
any  power  in  regard  to  any  such  personal  estate,  and  also 
release  and  extinguish  her  equity  to  a  settlement  out  of 
her  personal  property  in  possession  under  any  such  in- 
strument as  aforesaid.  But  nothing  therein  contained 
is  to  extend  to  any  reversionary  interest  to  which  she 
shall  become  entitled  under  any  instrument  by  which 
she  shall  be  restrained  from  alienating  or  affecting  the 
same.  And  the  powers  of  disposition  given  by  the  Act 
to  a  married  woman  shall  not  enable  her  to  dispose  of 
any  interest  in  personal  estate  settled  on  her  by  any 
settlement  or  agreement  for  a  settlement  made  on  the 
occasion  of  her  marriage. 


If  the  wife  should  be  entitled  to  any  chose  in  action, 
whether  legal  or  equitable,  of  a  reversionary  nature,  not 
within  the  above-mentioned  Act,  the  effect  of  an  assign- 


'  Oshorn  v.   Morgan,    9    Hare, 


'  20  &  21  V.  c.  67. 
5  3  &  4  Will.  IV.  c.  74. 
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ment  by  the  husband  will  be  different  under  different  As  to  cases 
circumstances.    The  wife,  of  course,  cannot  assign,  for  "^^  ^^  '° 
by  the  act  of  marriage  she  deprives  herself  of  all  power 
so  to  do ;  and  the  husband  can  only  assign  to  another 
the  interest  to  which  he  may  be  entitled  himself.     Sup- 
pose, therefore,  that  the  wife  is  entitled,  on  the  death  of 
A.,  a  person  now  living,  to  a  sum  of  stock  standing  in 
the  name  of  tnistees,  and  that  her  husband  should  make 
an  assignment  of  this  reversionary  interest  to  B.,  a  pur- 
chaser ;  the  benefit  which  will  accrue  to  B.,  by  virtue  of 
the  assignment,  will  vary,  according  as  the  husband,  the 
wife,  or  A.,  the  tenant  for  life,  may  die  first.     If  the  If  husband 
husband  should  die  first  B.  will  lose  his  purchase,  for  reversion^faUs 
the  wife  having  survived  her  husband,  will  now,  on  the  i°;  purchaser 
death  of  A.,  be  entitled  to  the  stock,  which  has  never  chase, 
been  reduced  into  the  possession  of  her  husband,  or  of  Jf  reversion 

^  '  falls  into  pos- 

B.,  his  assignee.  1     If  A.  should  die  first,  B.  may  then  session,  the 
obtain  a  transfer  of  the  stock,  if  the  trustees  choose  to  ^^^e  l^ing" 
transfer  it  to  him ;  ^  and  if  the  wife  should  not  have  purchaser  will 
filed  a  bill  to  enforce  her  equity  to  a  settlement.^    But  to  her  equity. 
if  the  trustees  should  refuse  to  transfer  without  the 
direction  of  the  Court  of  Chancery,  or  if  the  wife  should 
insist  upon  her  right,  B.  can  only  take  the  fund  after 
making  such  settlement  as  the  Court  may  think  fit  upon 
her.     If,  however,  the  wife  should  die  first,  then  this  If  wife  die 
chose  in  action,  remaining  unreduced  into  possession,  ^^^  reversion" 
will,  like  a  legal  chose  in  action,  under  the  same  circum-  fa^s  in,  pur- 
stances  remain  part  of  the  wife's  personal  estate ,  and  all. 
the  husband,  on  taking  out  administration  to  his  wife,*  jF^^^l^f  v 
wiU  be  bound  by  his  previous  assignment.     B.  will  ac-  assignment. 
cordingly  in  this  single  event  obtain  the  whole  fund, 
subject,  however,  to  the  wife's  debts,  if  any.5 

^  Purdew  v.  Jackson,  1  Russ.  1 ;  62. 

Bonner  v.  Morton  3  Rusa.  65.  *  1  Rop.  Husb.  &  Wife,   212  ; 

"  Wheeler  v.  Caryl,  Amb.  121,  £etts  v.  Kimpton,  2  B.  &  Ad.  273. 

122;  Moor  Y.RycauU,  Free.  Ch.  22.  ^  29  Car.  II.  c.  3,  s.  25 ;  Wme. 

'^  Greedy  v.  Lavender,  13  Beav.  Pers.  Prop.  351,  352. 
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What  The  question  as  to  what  amounts  to  a  reduction  into 

reTu"tion  °nto  possession  by  the  husband  of  his-  wife's  choses  in  action, 
posaeasioB.       is  one  that  generally  will  depend  on  the  peculiar  circum- 
stances of  each  case.     But  it  may  be  useful  to  mention 
some  of  the  principles  by  which  the  court  is  guided  in 
deciding  this  question.     In  Eornsby  v.  ieel  it  was 
Mere  assign-    held  that  a  mere  assignment  of  a  reversionary  chose 
ment  of  a        •     ^ction  bv  the  husband  could  not  be  regarded  either 

reversion  13  •'  .         .  .        •, 

not  a  reduc-  as  an  actual  or  constructive  reduction  mto  possession  by 

sission!"  ^°'"  the  husband.  2    It  is  also- now  clearly  established,  that 

The  husband  ■vyljether  the  husband  dies  in  the  lifetime  of  the  person 

reduce  iUnto  having  a  prior  interest,  whereby  the  chose  in  action 

thf  mere°~  caiinot,  as  against  the  wife,  be  reduced  into  possession,  or 

power  of  whether  he  survives,  and  dies  before  it  is  actually  re- 

suffioient°°*  duced  into  possession,  the  same  result  follows — the  chose 

Husband's  \^  action  will  survive  to  the  wife.^     It  has  also  been 

title-deeds,  held  that  the  transfer  by  a  husband  of  title-deeds  of 

of  which  his  -^jjjcjj  jiig  ^ife  -^as  equitable  mortgagee,  to  secure  a  debt 

wife  was  ^  .        . 

equitable        of  his  own,  was  uot  a  reduction  into  possession  so  as  to 
noTenolfgh.     defeat  the  wife's  right  of  survivorship.* 

Order  of  court      On  the  other  hand,  where  the  income  of  a  married 
to  pay  wife's    -yvoman's  life  estate  had  been  ordered  to  be  received,  and 

income  into  a  _  .... 

receiver's  applied  by  a  receiver  in  a  suit,  in  payment  of  her  hus- 
reduction  into  band's  encumbrances,  it  was  held  that  arrears  of  income 
possession.  jn  the  receiver's  hands,  which  had  not  been  paid  as 
directed,  were  nevertheless,  by  the  effect  of  the  order, 
reduced  into  possession,  so  as  to  disentitle  the  wife  sur- 
viving to  such  arrears,  because  the  receiver  was  to  be 
deemed  in  the  nature  of  an  agent  for  the  person  entitled 
by  virtue  of  the  order  for  appropriation. 

It  has  been  already  observed  that  the  wife's  equity, 
at  least  in  cases  where  she  takes  an  absolute  interest,  is 

'  2  Mad.  16.  2  Ellison  v.  Elwin,  13  Sim.  309. 

°  Le  Fassewrv.  fifcraWon,  14  Sim.  *  Michelmore  v.  Mudge,2  Giff. 

116,  183. 
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not  for  herself  only,  but  for  herself  and  her  children,  Settlement, 
there  being  no  instance  where  the  settlement  has  not  J.*  ™a<ie,  must 

°  _  be  on  wife 

been  made  in  favour  of  the  children  at  the  same  time ;  and  children, 
and  though  she  may  abandon  it,  and  thus  prevent  her  may^waivelt, 
children  obtaining  any  benefit  from  it,  if  she  claims  it  aid  t^iua  <Je- 
for  herself,  the  court  requires  the  benefit  to  be  extended  children. 
to  her  children ;  her  equity  and  the  equity  of  the  chil- 
dren are  treated  as  one  equity,  to  be  enforced  or  not,  at 
her  option.l     In  no  case  are  the  children  permitted  to 
assert  an  independent  equity ;  for  in  all  cases  the  equity 
of  the  wife  is  personal,  and  the  court  acknowledges  no 
original  title  in  the  children,  who  can  claim  only  that 
provision  which  the  wife  thinks  fit  to  secure  for  herself ; 
and  if  the  wife  consent  that  the  husband  shall  receive 
the  whole  property,  they  are  deprived  of  all  provision. 

The  inquiry  now  arises, — What  is  sufficient  to  create  when  the 
a  title  in  the  children.     It  has  been  observed  that  the  ^'^lit  of  "liil- 

dren  Deoomes 

wife's  equity  does  not  depend  on  the  right  of  property  indefeasable. 
in  her,  nor  does  it  create  a  trust  in  her  favour  upon  the 
property.  "It  is  only  a  right  to  require  that  a  trust 
shall  be  created  for  her,  for  the  benefit  of  herself  and  her 
children.  Before  the  property  is  impressed  with  a  trust 
in  her  favour,  it  is  necessary  that  some  action  should 
have  been  taken  by  her.  What  action  is  necessary  upon 
her  part  to  raise  a  trust,  or  rather,  how  far  that  action 
must  have  been  carried,  in  order  to  raise  a  trust,  is  the 
question  ;  but  some  action  must  have  been  taken  by  her 
and  carried  to  some  certain  point,  otherwise  no  trust 
exists.  If  the  property  is  in  the  hands  of  trustees,  it  is 
not  enough  that  she  should  give  them  notice,  in  how- 
ever formal  and  regular  a  manner,  that  she  demands  a 
settlement.  Notwithstanding  any  such  notice,  the 
trustees  may  with  impunity  hand  over  the  property  to 
the  husband.  Nor  can  she  Enforce  a  settlement  for  the 
beaefit  of  herself  alone ;  it  must  be,  if  at  all,  for  the 

'  De  la  Oarde  v.  Lempriere,  6  Beav.  347. 
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benefit  of  her  children,  as  well  as  herself.  And  yet  If 
she  has  carried  her  action  far  enough  to  establish  a 
trust  for  herself  and  her  children,  she  may,  at  any  time 
before  the  settlement  is  completed,  waive  and  defeat  it 
not  only  as  to  her  own  interests,  but  also  as  to  the  in- 
terest of  her  children."!  Now,  the  following  points,  with 
reference  to  this  doctrine  are  well  established : — 

If  wife  dies         Ist.  That  if  the  wife  die  before  the  bill  is  filed, 
ffled'^chMren  gi'^i^S  to  ^^^  court  a  jurisdiction  or  dominion  over  the 
have  no  right,  fund,  the  children  have  no  right  to  require  a  settle- 
ment.2 

If  wife  dies  2d.  That  if  the  wife  die,  even  after  she  has  filed  a 
bm'^but'be-*  bill  for  a  settlement,  but  before  decree,  her  children 
fore  decree,     cannot  sustaiu  a  bill  to  have  a  settlement  made  on 

children  have    , ,  „ 

no  right.  them.^ 

In  ordinary         The  general  principle  of  the  court  is,  that  if  in  any 

cases,  a  decree  ordinary  case  a  person  files  a  bill  to  assert  any  right  to 

ciaratory  of     property,  or  to  enforce  any  trust,  his  right  is  not  created 

righrofpiain-  ^^  ^^®  decree,  any  more  than  it  is  created  by  the  filing 

tiff.  of  the  bill.     The  decree  only  decides,  or  rather  declares 

what  his  right  was  at  the  time  of,  and  before  the  filing 

of  the  bill.     But  these  principles  cannot  safely  be  applied 

to  questions  arising  with  reference  to  a  wife's  equity  to 

Rule  different  a  Settlement.     "  It  is  to  be  recollected  that  when  a 

dafmshCT      '^omau  becomes  entitled  to  a  certain  property  abso- 

equity.  lutcly.  Say  a  share  of  property  under  a  will,  ....  what 

she  becomes  entitled  to  at  that  time  (that  is,  by  virtue 

of  the  will  before  anything  done,)  is  not  a  trust  in  equity 

in  the  sense  of  a  trust  or  right  of  property — the  property 

all  belongs  at  law  and  in  equity  prima  facie  to  the 

husband.     But  what  she  becomes  entitled  to  is  this — 

'  Wallace  v.  Auldjo,  2  Drew.  &  '  De  la  Garde  v.  lempriere,  6 

Sm.  222.  Beav.   344 ;    Lloyd   v.  Mason,  5 

^  Scriven  v.   Tapley,   2    Eden,  Hare,  149 ;  Lloyd  v.  Williams,  1 

337.  Mad.  450. 
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that  notwithstanding  the  marital   right,  against  that  Her  right  is 
right,  she  has  a  right  to  take  some  action,  to  do  some-  ^^^t^the" 
thing,  or  to  have "  something  done  for  her,  which  shall  prima  facie 
establish  a  trust  upon  that  property,  in  her  favour.  ™*"  *  "^ 
That  is  the  nature  of  what  is  called  the  wife's  equity  to 
a  settlement,  before  anything  has  been  done  upon  it. 
And  therefore,  to  reason  from  such  a  right  as  that,  as 
you  would  from  the  case  of  a  person  who  has  already 
got  a  right  of  property  or  a  trust  actually  created  .... 
is  reasoning  in  a  manner  which  has  been  deprecated  as 
dangerous."  i 

3d.  That  if  a  decree  or  order  has  been  made  by  the  Right  of  chii- 
court,  referring  it  to  the  master,  under  the  old  practice,  ^u^g^andlrisea 
or  to  a  Judge  in  Chambers,  under  the  new  practice,  to  on  decree, 
approve  a  proper  settlement,  and  the  wife  dies  before 
anything  further  is  done,  the  children  are  entitled  to 
the  benefit  of  that  decree  or  order,  and  may  file  a  bill 
to  enforce  such  settlement,  as  the  wife,  if  still  living, 
would  have  been  entitled  to.  2 

4th.  The  children's  right  to  have  a  settlement  executed  Eight  of  chil- 
after  the  death  of  their  mother,  who  has  claimed  her  ^^°  ^^toi 
equity  to  a  settlement,  also  arises  where  there  is  a  con-  contract  by 
tract  by  the  father,  independently  of  judicial  decree,  to  wife  may 
make  a  settlement  of  his  wife's  property.^     Yet,  after  ?**^^,  decree, 

.  ,     »  ,      but  before 

such  a  decree  or  contract,  but  arff  time  before  the  execution, 
execution  of  the  settlement,  the  wife,  if  living,  may  y^^^j^^®''^^^*' 
waive  her  settlement,  and  altogether  defeat  her  child- so  defeat  her 
ren.4    In  the  words  of  Wigram,  V.  0.,^  "  There  maybe 

1  Wallace  v.  Auldjo,  2  Drew.  &  Drew.  &  Sm.  216 ;  Affd.  1  De  G. 

-Sm.  227.  Jo.  &  Sm.  643. 

'  Wallace  v.  Auldjo,  2  Drew.  &  *  Murray  v.  Elibank,   1  L.  C. 

Sm.  223;  Murray  v.  Elibanh,  1  394;  Macavlay-v.  Philips,  i  yea. 

L.  C.  388.  15;  Baldwin  v.  Baldwm,   5  De 

s  Lloyd    V.    Williams,   1   Mad.  G.  &  Sm.  319. 

450 ;  De  la  Garde  v.  Lempriere,  6  "  Lloyd  v.  Mason,  5  Ha.  153. 
Beav.  344  ;  Wallace  v.  Aiddjo,  2 
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a  case  in  which  the  wife  is  not  absolutely  bound,  but  in 
which,  as  against  the  husband,  the  children  are  entitled 
If  husband  is  to  the  benefit  of  the  mother's  equity.  '  If  the  husband  is 
children  are     bound,  the  children  are  certainly  entitled." 

entitled. 


What  will 

defeat  her 

right  to  a 

settlement. 

Husband's         j.t,     p      j  ^ 

receipt  of  the   tUC  lund.-^ 

fund. 


The  wife's  right  to  a  settlement  will  be  defeated — 
1.  By  the  receipt  by  the  husband  or  his  assignees  of 


Where  her 
debts  exceed 
the  fund. 


2.  Where  the  debts,  contracted  before  marriage,  for 
which  her  husband  becomes  liable,  exceed  in  amount 
the  fund  to  which  he  becomes  entitled  in  her  right.  2 


By  an  adequate     3.  Where  an  adequate  settlement  has  been  made 
settlement,      upon  her,3  but  not  by  an  inadequate  settlement,  unless 
it  be  by  an  express  stipulation  before  marriage.* 

Her  adultery  4.  Where  she  is  living  in  adultery  apart  from  her 
^°<i  desertion  husband  ;6  but  even  then,  her  husband  will  not,  it 
band.  seems,  while  he  does  not  maintain  her,  be  entitled  to 

She  does  not  receive  the  whole  of  her  property.6  But  where  both 
lose  it,  where  husbaud  and  wifc  are  living  in  adultery,  it  has  been 

both  are  hvmg  °  •" 

in  adultery,     held  that  the  Wife  may  claim  a  settlement.' 


Amount  of 
settlement. 


When  the  husband  is  solvent,  the  amount  to  be 
settled  upon  the  wife  and  children,  is  a  matter  which 
depends  generally  on  the  arrangement  between  the 
husband  and  wife.     And  if  the  husband  refuse  to  make 


1  Murray  v.   Elibanh,  1  L.  C.  675. 

392.  ^  Carr  v.  Eastahroohe,    4   Ves. 

'  Bonner  v.  Bonner,  17  Beav.  146; /rare  icwjn's  yrasi,  20  Beav. 

86.  378. 

3  In  re  Erskineh  Trusts,  1  K.  &  '  Ball  v.  Montgomery,  2  Ves. 

J.  302  ;  Spicer  v.Spicer,  24  Beav.  Jr.  191. 

365.  '  Greedy  v.  Lavender,  13  Beav. 

<■  Salwey  v.  Salwey,  Amb.  692  62. 
Garforth  v.  Bradley,  2  Ves.  Sr. 
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a  settlement  upon  his  wife,  the  court  will  not,  so  long  as  if  he  refuse, 
he  supports  her,  prevent  his  taking  the  produce  or  inter-  ^"^  long  as  he 

,   ,  .    .  ,  ,  .     ,  maintains  her, 

est  of  her  property,  retaining,  however,  the  capital,  so  he  takes 
as  to  give  the  wife  a  chance  of  taking  it  by  survivor-  '°°°™^- 
ship.l      The  question  as  to  what  amount  should   be  Amount  de- 
settled  upon  the  wife  arises  most  frequently  when  the  ch-cumstonoes 
husband  has  become  bankrupt.     No  general  rule  can 
be  laid  down.     It  is  a  matter  purely  within  the  dis- 
cretion of  the  court,  to  be  determined  according  to  the 
circumstances  and  merits  of  the  case.2     The  court  will  Previous  bene- 
take  into  consideration  whether  the  wife  has  acquired  ^^^™™  ^^^' 
any  benefit  out  of  the  property  of  her  husband  ;  ^  the  perty. 
conduct  and  circumstances  of  the  husband ;  *  or  the  boSi."''  ° 
conduct  of  the  wife ;  5  whether  she  is  living  in  adultery, 
or  has  through  her  own  misconduct  separated  from  the 
husband. 

The  rule  in  general,  in  the  absence  of  special  circum-  Generally  half 
stances,  is  that  one-haK  of  the  wife's  property  shall  be  J^  ^'='*'«'i "" 
settled  upon  herself,  and  the  remaining  moiety  go  to 
her  husband  or  his  assignees." 

And  in  some  cases,  it  has  been  held  that  the  whole  Sometimes 
fund  will  be  settled  on  her  ;  as  where  it  is  small,  and!'^''7''"Jfi, 

;  '  fund  will  be 

barely  sufficient  for  the  maintenance  of  the  wife  and  settled. 
children  ;  ^  where  the  husband  having  become  bankrupt 
is  not  able  to  maintain  his  wife ;  ^  or  where  the  hus- 

^  Sleech  v.  Thorington,  2  Ves.  ^  Barrow  v.  Barrow,  5  De  G. 

Sr.  561  ;  Atcheson  v.  Atcheson,  11  M.  &  G.  796;  Ball  v.   Coutts,  1 

Beav.  485.  Ves.  &  B.  302,  304. 

®  Carter  v.  Taggart,  1  De  G.  M.  '  Jewson  v.   Moulson,   2   Atk. 

&  G.  289;    Aubrey   v.  Brown,    4  417;  Bagshaw  v.  Winter,  5  DeG. 

W.  R.  425.  &  Sm.  466  ;  DunUey  v.  Bunkley, 

3  In  re  Ershme's  Trusts,  1  K.  &  2  De  G.  M.  &  G.  396. 

J.  302 ;  Green  t.   Olte,  1  Sim.  &  ''  In    re    Kincaid's    Trusts,    1 

Stu.  250.  Drew.  326. 

^  Marshall  v.  Fowler,  16  Beav.  '  Scott  v.  Spaskett,  3  Mao.  &  G. 

as ;  Barrowv.  Barrow,  18  Be&v.  599;    Gardner    v.   Marshall,    14 

529.  Sim.  575. 
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band  has  deserted  or  behaved  cruelly  to  his  wife,  and 
does  not  maintain  her.l 

How  far  bind-  As  to  the  question,  how  far  settlements  made  in  con- 
creditora^or  sideration  of  the  wife's  equity  to  a  settlement  will  be 
husband.        binding  as  against  creditors,  the  following  rules  may  be 

laid  down : — 
If  husband  re-  1.  Where  the  husband  has  once  reduced  into  posses- 
perty  into^poa-  ^^^'^i  *^®  equitable  choses  in  action  of  his  wife,  and  then 
session,  and  makes  a  Voluntary  settlement  on  his  wife,  out  of  them, 
settlement,  it  the  question  of  the  validity,  or  invalidity  of  such  settle- 
t"Ts  Er ^"'^'^  ment  against  creditors,  wiU  depend  upon  the  hoTux,  fides 
5.  of  the  transaction.     If,  therefore,  the  husband,  largely 

/wfthous°h  on  iniiebted  at  the  time,  convey  property  in  trust  for  his 
a  meritorious  wife  and  chUdren,  such  a  conveyance  may  be  within  the 
stat.  13  Eliz.  c.  5.,  and  void  against  the  creditors. 2  But 
as  that  statute  only  directs  that  no  act  whatsoever,  done 
to  defraud  a  creditor,  shall  be  of  any  effect  against  that 
creditor,  a  bona  fide  settlement,  where  there  is  no  imagi- 
nation of  fraud,  even  though  voluntary ,3  wiU  be  sup- 
ported as  against  creditors.* 

If  court  decree  2.  Where  the  court  decrees  a  settlement  upon  the 
the  settle-  wife,  "  the  court  will  support  it  as  a  good  settlement  for 
tors  are  Valuable  consideration."  ^ 

bound.  .  „  . 

Settlement  ^-  Where  the  wife,  after  marriage,  becomes  entitled 

by  husband,  on  to  property  which  the  husband  cannot  touch  without  the 
ing  to  part  aid  of  the  court,  and  the  trustees  will  not  pay  it  without 
with  the         the  husband  making  a  settlement ;  and  if  the  husband 

wife's  pro-  .      ° 

perty,  also  agrees  to  settle  it,  and  do  that  which  the  court  would 
^°°  '  decree,  it  is  a  good  settlement  against  creditors.^ 

'  Dunkley  v.  Duwldey,  2  De  G.  434 ;  see  ante,  page  64. 

M.  &  G.  390;  re  Ford,  32  Beav.  =  Wheeler  v.  Caryl,  Arab.  121; 

621.  Simson  v.  Jones,  2  Rass.  &   My. 

^  Goldsmith  v.  Russell,  5  De  G.  365. 

M.  &  G.  547.  "   Wheeler  v.  Caryl,  Amb.  121, 

^  Holmes  v.  Penney,  3  K.  &  J.  122 ;  Moor  v.  Sycault,  Prec.  Ch. 

99  ;  Sigitary  v.  Bide,  2  Veru.  43.  22;  In  re  Wray's  Trusts,  16  Jur. 

■'  Cadoyan    v.    Kennett,    Cowp.  1126. 


CHAPTEE  IV. 

SETTLEMENTS  IN  DEROGATION  OF  MARITAL  RIGHTS. 

It  being  a  general  rule  of  law  and  equity  that  a  hus-  ^yjfg  ^j„gj  ^^^ 
band  becomes  entitled  to  the  property  of  his  wife  on  commit  a 

,.         ..  y,  ill         •ft       fraud  on  the 

marnage,  any  alienation  oi  property  by  her  m  iraudu-  marital  right. 
lent  derogation  of  the  marital  right  will  in  equity  be 
deemed  null  and  void.     In  Strathmore  v.  Boives,'^  Lord 
Thurlow  thus  states  the  rule, — "  A  conveyance  by  a  Conveyance 
wife,  whatsoever  may  be  the  circumstances,  and  even^^T^^^PP™'^ 

.  .  .      ^  .  facie  good. 

the  moment  before  the  marriage,  is  prima  facie  good, 
and  becomes  bad  only  upon  the  imputation  of  fraud. 
If  a  woman,  during  the  course  of  a  treaty  of  marriage 
with  her,  makes,  without  notice  to  the  intended  hus- 
band, a  conveyance  of  any  part  of  her  property,  I  should 
set  it  aside,  though  good  prima  facie,  because  affected 
with  that  fraud." 

The  cases  decided  on  this  subject  support  the  follow- 
ing conclusions : — 

1.  If  a  woman  entitled  to  property  enters  into  a  i.  if  during  a 
treaty  for  marriage,  and  during  the  treaty  represents  to  treaty  of  mar- 
ker intended  husband  that  she  is  so  entitled ;  that  upon  aiienes  with- 
the  marriage  he  will  become  entitled  jwre  mariti  ;  and  i°e'dge'^ro°ert" 
if  during   the  same   treaty   she  clandestinely  conveys  to  which  she 
away  the  same  property  to  a  voluuteer,2  or  settles  the  se^nteThtrseif 
property  upon  herself,  in  such  a  manner  as  to  defeat  entitled,  it  is 
his  marital  right,  and  the  concealment  continues  until 
the  marriage  takes  place,  there  can  be  no  doubt  but 

1  1  L.  C.  371.  ^  Lance  v.  Norman,  2  Ch.  Rep.  70. 
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that  a  fraud  is  thus  practised  on  the  husband,  and  he 
is  entitled  to  relief.^ 

Sameprin-  2.  And  not  Only  is  this  principle  applicable  where 

cabie^f  he  did  *^®  husband  knew  of  the  existence  of  her  property,  but 

not  know  her  it  has  been  extended  much  further  ;  for  in  Goddard  r. 

sessed^oTsuoh  Snow,"^  a  woman  ten  months  before  marriage,  but  after 

property.        i\^q  Commencement  of  that  intimate  acquaintance  with 

her  future  husband  which  ended  in  marriage,  made  a 

settlement  of  a  sum  of  money  which  he  did  not  know 

her  to  he  possessed  of.     The  marriage  took  place,  she 

concealing  from  him  both  her  right  to  the  money,  and 

the  existence  of  the  settlement.     Ten  years  after,  on 

her  death,  it  was  held  on  a  bill  filed  by  the  husband, 

that  the   settlement  was  void,  as  a  fraud   upon  his 

marital  right.^ 


Not  fraudu- 
lent, if  to  a 
purchaser  for 
valuable  con- 
sideration 
without 
notice. 


3.  But  when  a  woman  about  to  marry,  sells  or  con- 
veys to  a  purchaser  for  valuable  consideration,  without 
notice  of  any  intended  derogation  of  the  marital  right, 
the  sale  or  conveyance  will  be  held  good.*  It  seems 
uncertain,  however,  whether,  if  the  purchaser  for  value 
have  notice,  the  sale  or  conveyance  will  stand  as  against 
the  husband.  5 


Void  even  4.  It  would  Seem  that  a  clandestine  settlement  made 

though  meri-   \)j  a  woman  pending  her  marriage,  even  if  meritorious 

secret.  in  its  nature,  as  on  the  children  of  a  former  marriage, 

will  be  set  aside  as  a  fraud  on  the  husband.^ 

5.  If  the  intended  husband  is  acquainted  before  his 


1  England  v.  Dovms,  2  Beav. 
528. 

'  3  Russ.  485. 

"  Downes  v.  Jennings,  32  Beav. 
29U ;  Taylor  v.  Pugh,  1  Hare, 
608. 


*  Blanchet  v.  Poster,  2  Ves.  Sr. 
264 ;  Llewellin  v.  Cobhold,  1  Sm. 
&  Giff.  376. 

=  Ibid. 

«  Tat/lor  V.  Pugh,  1  Hare,  608. 
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marriage  with  the  fact  of  an  assignment  of  property  Knowledge  by 
made  by  his  intended  wife,  and  nevertheless  thinks  fit  {J^^^ijfj^^"^" 
afterwards  to  marry  her,  he  will  be  bound  by  it.i  ^^■ 

6.  In  aU  the  cases  it  has  been  held  that  the  settle-  6.  A  husband 
ment  to  be  invalidated  must  have  been  made  without  aside  a  con- 
the  husband's  knowledge,  during  the  course  of  the  treaty  ^eyanoe  when 

_  .  .  -Ill  made  pending 

for  marriage  with  him.     It  has  been  accordingly  held  the  marriage 
that  a  settlement  made  by  a  widow  upon  herself  and  ^ 
the  children  of  a  former  marriage  was  not  fraudulent, 
because  it  was  not  proved  that  the  person  she  after- 
wards married  was  at  the  time  of  the  settlement  "  her  He  must  be 
then  intended  husband."  2  And  in  Strathmore  v.  Bowes,^  husiSnd?^^ 
a  woman,  pending  a  treaty  of  marriage  with  A.,  made 
a  settlement  of  her  property  with  his  approbation ;  a 
few  days  after,  B.,  by  stratagem,  induced  her  to  marry 
him,  the  day  after  she  thought  of  it ;  B.  had  no  notice 
of  the  settlement.     It  was,  however,  held  good  against 
him. 

7.  Where  the  intended   husband  has  seduced  his  7.  Tf  he  has 
intended  wife,  and  thus  rendered  retirement  from  the  before  mar-"^ 
marriage  on  her  part  impossible,  a  settlement  made  by  "age  her  con- 
her  of  her  property  without  his  knowledge  will,   itgood"a?'^ 
seems,  be  supported.^  against  him. 

1  St  George  v.  Wake,  1  My.  &  458. 
K.  610;  Wrigley  v.  Swainson,  S  ^  England  v.  Downs,   2  Beav. 

De  G.  &   Sm.  458 ;   Slocombe  v.  531. 
Oluii,  2  Bro.  C.  C.  545 ;  but  see  ^  ^  l  q  ^64. 

Nelson  v.  Stacker,  4  De  G.  &  Jo.  *  Taylor  v.  Pugh,  1  Hare,  608. 
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INFANTS. 

Guardians.      Who  may  be  the  guardians  of  an  infant. 

1.  Father.  1.  It  is  indisputable  that  the  father  is  by  nature  and 

nurture  the  guardian  of  his  children  during  their  in- 
fancy, l 

2.  Teatimen-       2.  By  12  Car.  II.,  c.  24,  a  power  was  conferred  upon 
tary  guardian,  q^^  father  of  appointing,  even  though  a  minor,  by  deed 

or  will,  a  guardian  for  his  legitimate  children ;  these 
are  termed  testamentary  guardians.  But  by  the  late 
Wills  Act,2  the  power  of  making  a  will  is  taken  from 
minors,  who  can  therefore,  it  seems,  now  only  appoint 
guardians  for  their  children  by  deed. 

A  testamentary  guardian  is  a  trustee,  and  the  Statute 
of  Limitations  is  inapplicable  to  accounts  as  between 
him  and  his  ward.3 


8.  Guardian 
appointed  by 
court. 


Jurisdiction 
from  crown 
as  parens 
patrice. 


3.  Guardian  by  appointment  of  the  court.  The 
origin  of  the  jurisdiction  of  the  Court  of  Chancery  over 
infants  has  been  a  matter  of  much  juridical  discussion. 
The  better  opinion  seems,  that  this  jurisdiction  has  its 
just  and  rightful  foundation  in  the  prerogative  of  the 
Crown,  flowing  from  its  general  power  and  duty  as 
parens  pairicB,  to  protect  those  who  have  no  other  law- 
ful protector.*  Partaking,  as  it  does,  more  of  the  nature 
of  a  judicial  administration  of  rights  and  duties,  inforo 


21. 


WelleiUy  T.  Beaufort^  2  Russ. 

1  Vict.  26. 

Matthew  v.  Brise,    M  Beav. 


341. 

*  St.   1333;    De  Manneville 
MannevUle,  10  Ves.  63. 
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conscientice,  than  of  strict  executive  authority,  it  would 
naturally  follow,  ed  ratione,  that  it  should  be  exercised 
in  the  Court  of  Chancery,  as  a  branch  of  the  general  Delegated  to 
jurisdiction  originally  confided  and  delegated  to  it.  c'hancery.  ° 
Hence  it  is  that  this  jurisdiction  does  not  belong  to  the 
Lord  Chancellor  alone,  as  .holder  of  the  Great  Seal  and 
Keeper  of  the  Koyal  conscience,  but  may  be  exercised 
by  the  Master  of  the  KoUs  also ;  and  as  in  other  cases 
where  the  Court  of  Chancery  has  a  general  jurisdiction, 
an  appeal  lies  to  the  House  of  Lords  from  the  decision 
of  the  Court  of  Chancery .1 

If  a  bill  be  filed  relative  to  an  infant's  estate  or  per-  Infant  be- 
son  the  court   acquires  jurisdiction,   and  the  infant,  of"o„rt^^en 
whether  plaintiff  or  defendant,  and  even  during  the  life  i^iii  i?  ^^^■.■ 
of  its  father,  or  a  testamentary  guardian,  immediately  estate. 
becomes  a  ward  of  the  court.  2 

The  Court  of  Chancery  will  appoint  a  suitable  guar-  infant  must 
dian  to  an  infant  where  there  is  none  other,  or  none  that  wmrif"^  ^' 
other  who  will  or  can  act ;  but,  as  a  general  rule,  it  will  might  exercise 
not  do  so  unless  where  the  infant  has  property.     "  It  is  tion. 
not,  however,"  as  observed  by  Lord  Eldon,  "  from  any 
want  of  jurisdiction  that  it  does  not  act  where  it  has  no 
property  of  an  infant,  but  from  a  want  of  the  means  to 
exercise  its  jurisdiction,  because  the  court  cannot  take 
on  itself  the  maintenance  of  all  the  children  in  the  king- 
dom.    It   can   exercise   this  jurisdiction   usefully  and 
practically  only  where  it  has  the  means  of  doing  so, — 
that  is  to  say,  by  its  having  the  means  of  applying  pro- 
perty for  the  use  and  maintenance  of  the  infant."  ^ 

In  general,  parents  are  entrusted  with  the  custody  and  Jurisdiction 
education  of  their  children,  on  the  natural  presumption  guardians, 
that  the  children  wiU  be  properly  treated,  and  that  due 

^  St.  1335.  ^  WeUedey  v.  Beaufort,  2  Russ. 

^  Butler  V.  Freeman,  Amb.  303.      21. 
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care  will  be  taken  of  tliem  in  regard  to  their  education, 
morals,  and  religion ;  but  if  the  court  has  reasonable 
ground  to  believe  that  the  children  would  not  be  pro- 
perly treated,  it  "  would  interfere,  upon  the  principle 
that  preventing  justice  was  preferable  to  punishing 
When  father  justice."  ^  Accordingly,  where  the  father  is  insolvent,^ 
or  his  character  and  conduct  are  such  as  are  likely  to 
contaminate  the  morals  of  his  children,  3  or  where  he  is 
endangering  their  property  or  neglecting  their  educa- 
tion,4  or  is  guilty  of  ill-treatment  and  cruelty  to  them,5 
the  custody  of  the  children  will  be  committed  to  a  per- 
son to  act  as  guardian.6 


loses  Ms 
guardianship. 


Guardian 
selects  mode 
and  place  of 
education  of 
his  ward. 


The  guardian  will  be  allowed  to  regulate  the  mode 
and  select  the  place  for  the  education  of  his  ward,  whose 
obedience  will  be  enforced  by  the  court.'^  And  the  court 
will  aid  guardians  in  obtaining  possession  of  the  persons 
of  their  wards  when  they  are  detained  from  them.^ 


When  guar- 
dian gives 
security. 


If  the  guardian  wishes  to  take  his  ward  out  of  the 
jurisdiction  of  the  court,  and  in  some  other  cases  where 
there  is  danger  of  injury  to  the  ward's  person  or  pro- 
perty, the  court  will  always  take  security  from  the 
guardian.  9 

Guardians  wiU  not  ordinarily  be  permitted  to  change 
the  personal  property  of  an  infant  into  real  property,  or 


'  WelleBley  v.  Beaufort,  2  Russ. 
1. 

'  Kiffin  V.  Kiffln,  1  P.  W.  705. 

'  Shelley  v.  Westbroohe,  Jac. 
266  «. 

*  Creuze  v.  Hunter,  2  Cox,  242. 
=  Whitfield  V.  Males,   12   Ves. 

492. 

*  JSx  parte  Mountford,  15  Ves; 
445. 

'  3  Atk.  721.  See  Tremain's 
Case,  1  Str.  167,  where,  "being  an 
infant,   he  went  to   Oxford,  con- 


trary to  the  orders  of  his  guardian, 
who  would  have  him  go  to  Cam- 
bridge, and  the  court  sent  a  mes- 
senger to  carry  him  from  Oxford 
to  Cambridge;  and  upon  return- 
ing to  Oxford,  there  went  another, 
tam  to  carry  him  to  Cambridge, 
quam,  to  keep  him  there." 

«  St.  1340. 

'  Jeffrys  v.  VanteswarstwaTth, 
Barn.  Ch.  R.  141  ;  Biggs  v.  Terry, 
1  My.  &  Cr.  675. 
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the  real  property  into  personalty.      And  this  rule  is  Guardians 
founded  on  two  considerations — such  a  conversion  may  ^"nge"* 
not  only  affect  the  rights  of  the  infant  himself,  but  also  character  of 
of  his  representatives  if  he  should  die  under  age ;  for  it  perty. 
must  be  remembered  that,  before  the  passing  of  the 
Wills  Act,!  an  infant  might  dispose  of  personal  pro- 
perty before  he  attained  the  .  age  of  twenty-one,  but 
could  not  devise  real  property  until  he  had  attained  that 
age.  2  But  guardians  may,  under  peculiar  circumstances.  Except  where 
where  it  is  manifestly  for  the  benefit  of  the  infant,  ^fg^^enefi/""^ 
change  the  nature  of  the  estate ;  as  for  necessary  ex- 
penses, such  as  repairs,^  paying  for  an  estate  devised  to 
an  infant  in  consideration  of  his  paying  the  purchase- 
money;*  and  the  court  will  support  their  conduct  if  the 
act  be  such  as  the  court  itself  would  have  done,  under 
the  like  circumstances,  by  its  own  order.^    The  act  of 
the  guardian  in  such  a  case  must  not  be  wantonly  done, 
but  must  be  for  the  manifest  interest  and  convenience  of 
the  infant.     It  is  true  that  it  has  been  said  there  is  no 
equity  in  such  a  case  between  the  representatives  of  the 
infant.     But,  nevertheless,  the  court  has  an  obvious 
regard  to  the  circumstance  that  these  representatives 
may  be  affected  thereby,  and  it  is  always  inclined  to 
teep  a  strict  hand  over  guardians,  in  order  to  prevent 
partiality  and  misconduct.     For  the  purpose  of  prevent-  Representa- 
ing  any  such  acts  of  the  guardian,  in  cases  of  the  death  „oui<i  ^ave 
of  the  infant  before  he  arrives  of  age,  from  changing  *f''^«"  ^efo^ 

.  ,     .  the  change, 

improperly  the  rights  of  the  parties,  who,  as  heirs  or  still  take  after 
distributees,  would  otherwise  be  entitled  to  the  funds,  b}'^"""'""" 
it  is  the  constant  rule  of  courts  of  equity  to  hold  lands 
purchased  by  the  guardian  with  the  infant's  personal 
estate,  or  with  the  rents  and  profits  of  his  real  estate,  to 

1  1  Vict,  c.  26.  C.  C.  note,  236 ;  Amb.  708. 

Ex  parte  PMllips,19  Yes.122;  *  Vernon    v.    Vernon,  cited  1 

Sergeson  v.  Seeley,  2  Atk.  413 ;  Ves.  Jr.  456. 

Ware\.PolhUl,  11  YeB.  278.  ^  Ex  parte    Phillips,    19   Ves. 

•  Ex  parte  Orimstone,   4  Bro.  122. 
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be  personalty,  and  distributable  as  such;  and,  on  the 
other  hand,  to  treat  real  property,  (as,  for  example, 
timber  cut  down  on  an  infant's  fee  simple  estate,)  turned 
into  money,  as  still  for  the  same  purpose,  as  real  estate. 
And  when  the  court  directs  any  such  change  of  pro- 
perty, it  directs  the  new  investment  to  be  in  trust  for 
the  benefit  of  those  who  would  be  entitled  to  it,  if  it  had 
remained  in  its  original  state,  l 

Mairiageof         In  the  case  of  wards  of  the  court,  whether  male  or 
must  be  with  female,  even  when  they  have  parents  living,  or  guardi- 
itB  permission,  g^jjg^  j^  jg  necessary  to  apply  to  obtain  the  permission  of 
at  marriage  of  the  court,  before  their  marriage  can  take  place.^     If  a 
crasent  of°"    ™^^  should  marry  a  female  ward  without  the  consent 
court,  a  con-    and  approbation  of  the  court,  he  and  all  others  con- 
cerned in  aiding  and  abetting  the  act  will  be  .treated  as 
guilty  of  contempt  of  court,  and  will  be  punished  by 
imprisonment.^    And  it  seems  that,  although  the  hus- 
band, or  those  contriving  and  assisting  at  a  marriage 
are  not  aware  that  the  infant  is  a  ward  of  court,  their 
ignorance  will  not  be  sufficient  to  acquit  them  of  con- 
tempt of  court.4 

Guardian  must  With  a  view  also  to  prevent  the  improper  marriages. 
nisanoTthat  ^f  its  wards,  the  guardian  on  his  appointment  is  gener- 
ward  shall  not  ally  required  to  give  a  recognisance  that  the  infant  shall 

marry  without        ,  -jijjii  ^;i  .  ,,  .» 

consent.  uot  marry  without  the  leave  of  the  court ;  so  that,  if  an 

infant  should  marry,  though  without  the  privity,  know- 
ledge, or  negligence  of  the  guardian,  yet  the  recogni- 
sance would  in  strictness  be  forfeited,  whatever  favour 
the  court  might,  upon  an  application,  think  fit  to  extend 
to  the  party  when  he  should  appear  to  have  been  in  no 
fault.5 

1  St.   1357  ;    Ware  v.  PoUiUl,  2  Atk.  173. 

11  Yes.  278.  ^  More  v.    More,  2  Atk.   157  ; 

"  Smith  V.  Smith,  3  Atk.  305.  Herbert's  Case,  3  P.  W.  116. 

i*  Wortham  v.  Pembertpn,  1  De  *  ^y^^  ^    Countess  of  Shaftes- 

G.  &  Sm.  644  ;  Ex  parte  Mitchell,  lury,  2  L.  C.  596. 
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With  the  same  view,  the  court  will,  where  there  is  improper  mar- 
reason  to  suspect  an  intended  and  improper  marriage  girf fned  by 
without  its  sanction,  by  an  injunction,  not  only  interdict  injuuotiou. 
the  marriage,  but  also  interdict  communications  between 
the  ward  and  the  admirer,!  and  if  the  guardian  is  sus- 
pected of  any  connivance,  it  will  remove  the  infant  from 
his  care  and  custody,  and  commit  the  ward  to  the  care 
of  others.2 

In  case  of  an  offer  of  marriage  of  a  ward,  the  court  Settlement 
will  generally  refer  it  to  a  Master,  to  ascertain  and  "J-oved  b*^ 
report  whether  the  match  is  a  suitable  one,  and  also  court. 
what  settlement  ought  to  be  made.^ 

Where  the  marriage  has  been  actually  celebrated 
without  the  sanction  of  the  court,  the  court  will  not 
discharge  the  husband,  who  has  been  committed  for 
contempt,  until  he  has  made  such  a  settlement  upon 
the  female  ward,  as  upon  a  reference  to  a  Master,  shall, 
under  all  the  circumstances,  be  equitable  and  proper ; 
the  nature  of  the  settlement  will  depend  in  a  great 
measure  upon  the  fortune,  position,  and  conduct  of  the  Considerationa 
husband,  whether  the  parties  are  of  equal  rank  and  °"  a  settle- 
fortune,  or  the  husband  is  in  such  a  position  as  would 
lead  to  a  suspicion  of  mercenary  motives  for  the  mar- 
riage on  his  part.^ 

By  18  &  19  Vict.   c.  143,  (explained  by  23  &  24i8&i9Vict. 

Vict.  c.   83.)   infants   are  now  enabled,  with  the  ap-  ?•  ^^^'  Y^"'^' 

^    ing  settle- 
probation  of  the  Court  of  Chancery,  to  make  binding  menta  by  iu- 

settlements   on   marriage,  of  their  real  and  personal  **°'^^' 


'  Lord  Raymond's    Case,    Caa.  538  ;  Austin  v.  Halsey,  2  Sim.  & 

t.  Talb.  58  ;  Pearce  v.  Crutchjield,  St.  123  n. 

II  Ves.  206.  *  Sail  v.  Cowtts,  1  V.  &  B.  303  ; 

"  Tombes  v.  Elers,  Dick,  88.  Field  v.  Moore,  7  De  G.  M.  &  G. 

»  Smith  V.  Smith,  3  Atk.  305  ;  691  ;  Richardson  v.  Merrifield,  i 

Leeds   v.   Barnardestonj    i    Sim.  De  Q.  &  Sm.  161. 
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Waiver  by 
ward  of  her 
settlement. 


estate,  whether  in  possession,  reversion,  remainder,  or 
expectancy.! 

It  will  not  make  any  difiference  in  the  case,  that  the 
ward  has  since  arrived  of  age,  or  is  ready  to  waive  her 
right  to  a  settlement;  for  the  court  will  protect  her 
against  her  own  indiscretion,  and  the  undue  influence 
of  her  husband.2 


Father  bound 
to  maintain 
his  children 
at  his  own 
expense, 
though  there 
is  a  provision 
for  mainte- 
nance. 

Except  when 
he  is  pre- 
vented by 
poverty. 
Not  a  wife. 


A  father  is  bound  to  maintain  his  children,  and  will 
not  have  any  allowance  out  of  their  property  for  their 
maintenance  notwithstanding  there  is  a  provision  for 
their  maintenance ;  3  but  where  the  father  is  in  such 
circumstances  of  poverty  as  not  to  be  able  to  give  a 
child  an  education  suitable  to  the  fortune  which  he 
expects,  maintenance  wiU  be  allowed.*  But  a  wife  is 
in  no  case  under  a  legal  obligation  to  maintaia  her 
chndren.5 


When  father 
is  entitled  to 
an  allowance. 


If  there  is  a  contract  on  marriage  amounting  to  a 
trust,  that  property  shall  be  applied  for  the  mainte- 
nance and  education  of  the  children,  the  property  must 
be  applied  without  reference  to  the  abUity  of  the  father 
to  maiatain  and  educate  him.6 


How  allow- 
ance is  regu- 
lated. 


In  allowing  maintenance  for  an  infant,  regard  wiU 
be  had  to  the  state  and  condition  of  his  family.  Thus, 
where  there  are  younger  children,  especially  if  they  are 
numerous  and  totally  destitute,  the  court  will  make  a 


1  Be  Olive,  11  W.  R.  819;  Har- 
row V.  Barrow,  4  K.  &  J.  418 ; 
Simson  V.  Jones,  2  Russ.  &  My. 
365. 

2  St.  1361  ;  Bobson  v.  Ferraby, 
2  Coll.  412 ;  Money  v.  Money,  3 
Drew.  256  ;  Long  v.  Long,  2  Sim. 
&  St.  119. 

'  Slacken   v.  Stocken,   i  My.  & 


Cr.  98  ;  Mundy  v.  Howe,  4  Bro- 
C.  C.  224;  Meacher  v.  Young,  2 
My.  &  K.  490. 

*  Bvekworth  v.  Btickworth,  1 
Cox,  81. 

°  Hodgent  v.  Hodgens,  4  C.  &  F. 
323. 

'  Thompson  v.  Griffin,  1  Cr.  & 
Ph.  317,  320. 
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liberal  allowance  to  the  eldest  son,  that  he  may  be  the 
better  able  to  maintain  his  brothers  and  sisters.!  And 
a  liberal  allowance  will  also  be  made  for  infants,  in 
order  to  relieve  their  parents  when  in  distressed  circum- 
stances. 2 

'  Pierpoint  v.   Cheney,     IP.  '  Heysham  v.  Heysham,  1  Cox, 

Wms.   488;   Bradshaw  v.  Brad-      179. 
shaw,  IJ.  &  W.  647. 


CHAPTER  VI. 

OF  PERSONS  OF  UNSOUND  MIND. 

Jurisdiction     The  Court  of  Chaucery  may  properly  be  deemed   to 

from  crown  as  jjave  had,   oriffinally,  as  the  general  delegate  of  the 
parens  patnm.  °  ,        ,        .   ,  , 

crown,  as  parens  patrwe,  the  right  to  have  the  custody 

of  idiots  and  lunatics  who  had  no  other  guardian.     But 

the  Stats.  17  Ed.  II.  cc.  9,  10,  introduced  certain  new 

rights,  powers,  and  duties  of  the  crown  ;  and  since  that 

period,  the  jurisdiction  has  become  somewhat  mixed  in 

practice  ;  but  it  is  principally  in  modern  times  exerted 

Chancellor  haa  Under  these  statutes.    The  jurisdiction  is,  therefore,  now 

jurisdiction      usually  treated  as  a  special  jurisdiction  for  many  pur- 

under  warrant  ''        .  .  . 

under  eign-      poses,  derived  from  the  special  authority  of  the  crown, 
manua .  under  its  sign  manual  to  the  Chancellor  personally,  and 

not  as  belonging  to  him  a»  Chancellor,  sitting  in  the 

Court  of  Chancery.  1 

Chancellor  But  whatever  may  be  the  true  origin  of  the  authority 

haa  also  juris-  pf  \^q  crown,  as  to  idiots  and  lunatics,  it  is  clear  that 

diction  as  . 

chief  of  the  the  Chancellor  does  not  m  all  cases  act  imder  the  special 
ChaMer?  warrant  by  the  sign  manual.  The  warrant  gives  to  the 
Chancellor  the  right  of  providing  for  the  maintenance 
of  idiots  and  lunatics,  and  for  the  care  of  their  persons 
and  estates,  and  no  more.  When  a  person  is  ascertained 
to  be  an  idiot  or  lunatic,  the  Chancellor  proceeds,  under 
his  special  warrant,  to  commit  the  custody  of  the  person 
and  estate  of  the  idiot  or  lunatic  to  the  proper  guardians, 
and  to  direct  for  him  a  suitable  maintenance.  After 
the  custody  is  so  granted,  and  maintenance  is  assigned, 
the  Chancellor  acts  in  other  matters,  relative  to  lunatics 
at  least,  not  under  the  warrant  by  the  sign  manual,  but 

1  St.  1363. 
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in  virtue  of  his  general  power,  as  holding  the  Great  Seal, 
and  as  Keeper  of  the  King's  conscience.  The  Court  of 
Chancery  is  in  the  habit  of  making  many  orders,  and 
enforcing  them  by  attachment ;  which  orders,  and  the 
manner  of  enforcing  them,  are  not  warranted  by  the 
sign  manual,  but  are  exercised  under  the  general  power 
of  the  court.^  Yet  the  Chancellor  does  not  act  as  an 
equity  judge,  as  administering  the  general  powers  of  a 
court  of  equity,  when  he  makes  these  orders  and  enforces 
them  by  attachment ;  for  then  an  appeal  would  lie  to 
the  House  of  Lords ;  whereas,  although  from  a  decree 
made  on  a  bill  filed  relating  to  a  lunatic's  estate  in  the 
regular  course  of  chancery  proceedings,  an  appeal  lies 
to  the  House  of  Lords,  yet  an  appeal  from  an  order 
made  on  motion  or  petition  in  Lunacy,  lies  to  the  Judi-  Appeal  to 
cial  Committee  of  the  Privy  Council.  2  "^^    ounci. 

• 

Jurisdiction  in  Lunacy  has  been  given  by  statute  to  Lords  Jus- 
the  Lords  Justices  of  the  Court  of  Appeal  in  Chancery.  -uilja^Xn. 

The    jurisdiction    extends  not    only  to    idiots    and  Jurisdiction 
lunatics,  properly  so  called,  but  also  to  all  persons,  who,  persons  incap- 
from  age  or  misfortune,  are  incapable  of  managing  their  able  of  manag- 
own  affairs,  and  therefore  are  properly  deemed  of  un-  affiiirs^^'^  °^" 
sound  mind,  or  non  compotes  mentis.^    And  a  commission 
of  lunacy  may  issue  where  the  lunatic  has  property  within 
this  country,  although  he  is  domiciled  abroad. 


In  the  case  of  a  lunatic,  the  court  will  not  generally  conversion  of 

lunati 
tate. 


alter  the  state  of  the  lunatic's  property  so  as  to  affect  '"^^tic's  es- 


the  rights  of  his  representatives  ;  unless  where  it  is  for 

the  benefit  of  the  lunatic  himself,  "  the  general  object 

of  the  attention   of  the  administration  is  solely  and 

entirely  the  interest  of  the  lunatic  himself,  without  look-  His  interest 

ing  to  the  interests  of  those  who  upon  his  death  may  gu°ted!°" 


1  St.  1364.  '  St.  1365. 

2  Sm.  Man.  430.  •■  St.  1365  a. 
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His  represen-  have  an  eventual  right  of  succession.  Accordingly,  in 
no^'Jquito^e-  ^^^^  ^  ^^^^'  where  the  conversion  is  made  by  the  direc- 
tweenthem.  tion  of  a  court  of  Competent  jurisdiction  in  Lunacy,  as 
fund  in  the  ^  there  are  no  equities  between  the  heir  and  the  next  of 
character  in  ]jin^  they  will  take  the  properties  to  which  they  are 
actually  respectively  entitled,  according  to  the  character  in  which 

found.  ti^ey  find  them.i 

1  Oxendon  v.  Oompton,  2  Ves.  115 ;  3  De  G.  F.  &  Jo.  43 ;  In  re, 
Jr.  72 ;  Ex  parte  PUllips,  19  Vea.  Wharton,  5  De  G.  M.  &  G.  33 
118;  Me  Leeming,  1  Jur.  N.  S.      16  &  17  Vict.  o.  70,  o.  119. 


PART    IV. 

CONCURRENT  JURISDICTION. 
CHAPTEK   I. 

ACCIDENT. 

The  concurrent  jurisdiction  of  courts  of  equity  has  its  Origin  of  con- 
true  origin  in  one  of  two  sources:  either  the  courts  of  jF''.®"*^""^" 
law,  although  they  have  a  general  jurisdiction  in  the 
matter,  cannot  or  could  not  give  adequate,  specific,  or 
perfect  relief,  or,  under  the  actual  circumstances  of  the 
case,  they  cannot  or  could  not  give  relief  at  all.  The 
former  occurs  in  all  cases  when  a  simple  judgment  for 
the  plaintiff  or  for  the  defendant  does  not  meet  the  full 
merits  and  exigencies  of  the  case,  but  a  variety  of  ad- 
justments, limitations,  and  cross  claims  are  to  be  intro- 
duced and  acted  on ;  and  a  decree  meeting  all  the 
circumstances  of  the  particular  case  between  the  very 
parties  is  indispensable  to  complete  distributive  justice. 
The  latter  occurs  when  the  object  sought,  though 
treated  as  generally  falling  within  a  class  of  right 
cognisable  by  courts  of  common,  is  in  the  special  in- 
stance, from  special  circumstances,  or  from  the  weakness 
of  the  common  law,  out  of  the  pale  of  its  jurisdiction  ; 
as,  for  instance,  a  perpetual  injunction,  or  a  preventive 
process,  to  restrain  trespasses,  nuisances,  waste.     It  may,  concurrent 

therefore,  be  said  that  the  concurrent  iurisdiction  of  J"™<ii'=*'"° 

.,,.,.,  ,      extends  to 

equity  extends  to  all  cases  of  legal  rights,  where,  under  casea  where 
the  circumstances,  there  is  not  a  plain,  adequate,  and  *^^^*  ^j""*  * 
complete  remedy  at  law.i  quate,  and 

1  «i    7R  complete 

"■'•  '"•  remedy  at  law. 
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Division  of  The  Subject  may  be  divided  into  two  branches : — 

tlie  subject. 

I.  That  in  which  the  subject-matter  constitutes  the 
principal  ground  of  the  jurisdiction. 

II.  That  in  which  the  peculiar  remedies  afforded  by 
courts  of  equity  constitute  the  principal  ground  of  the 
jurisdiction. 

I.  Where  the       i_  Where  the  subject-matter  constitutes  the  ground 

subjeot-matter     ...... 

constitutes  the  01  jurisdiction, 
ground  of  ju- 

Aooident.  0-)  In  the  first  place,  let  us  consider  the  cases  where 

the  jurisdiction  arises  from  accident.  By  the  term 
accident  is  here  intended,  not  merely  inevitable  casu- 
alty, or  the  act  of  Providence,  or  what  is  technically 
called  vis  major,  or  irresistible  force,  but  such  unfore- 
seen events,  misfortunes,  losses,  acts,  or  omissions  as 
are  not  the  result  of  any  negligence  or  misconduct  ia  the 
party.  1 

To  give  equity  But  this  general  definition  must  not  be  taken  as 
jurisdiction,  covering  evcrv  case  of  accident  to  which  it  may  apply ; 
there  must  be  °  •'  -j      i       I,-  u       -n    •     i-/  il 

no  complete     it  IS  not  every  case  oi  accident  which  will  justify  the 

^■^s?-!  remedy,  interposition  of  a  court  of  equity. 2  The  jurisdiction 
must  have  a  being  concurrent,  will  be  maintained  only,  Jlrst,  when  a 
titirto'reiief  court  of  law  Cannot  grant  suitable  relief;  and  secondly, 
when  the  party  has  a  conscientious  title  to  relief.  Both 
grounds  must  concur  in  any  case  to  constitute  a  ground 
on  which  relief  in  equity  may  be  craved.  For  it  is 
certain  that  in  some  cases  of  accidents,  courts  of  law 
can  and  always  could  afford  adequate  relief,  as  in  cases 
of  "  loss  of  deeds,  mistakes  in  receipts  and  payments, 
wrong  payments,  deaths  which  make  it  impossible  to 
perform  a  condition  literally,  and  a  multitude  of  other 
contingencies."  3 

1  St.  78.  Sr.  392. 

'  Whitfield  V.  Fausset,  1  Ves.  »  3  Bl.  Com.  431 ;  St.  79. 
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The  first  consideration,  then,  is  whether  there  is  an  la  there  an 
adequate  remedy  at  law  ?  not  merely  whether  there  i«  remedy  at 
some  remedy  at  law ;  and  here  a  most  material  distinc-  law  ? 
tion  is  to  be  attended  to.     In  modern  times,  courts  of 
law  frequently  interfere  and  grant  a  remedy,  under  cir- 
cumstances in  which  it  would  certainly  have  been  denied 
in  earlier  periods ;  and  sometimes  the  Legislature,  by 
express  enactments,  has  conferred  on  courts  of  law  the 
same  remedial  faculty  which  belongs  to  courts  of  equity. 
With  reference  to  either  of  these  cases,  it  is  a  fixed  rule  Courts  of 
that,  "if  the  courts  of  equity  originally  obtained  and  j^^^J^*y^^°.°°* 
exercised  jurisdiction  over  a  particular  subject-matter,  isdiction  be- 
that  jurisdiction  cannot  be  in  any  way  affected,  merely  common^aw 
by  the  circumstance,  that  the  common  law-courts  have  courts  have 
usurped  or  had  conferred  upon  them,  a  power  to  deal  acquired  it 
with  such  subject-matter,  similar  to  that  exercised  by  ^i^"' 
courts  of  equity.     "  It  does  not  follow,  because  the 
court  of  law  will  give  relief,  that  this  court  loses  the 
concurrent  jurisdiction  which  it  always  had."  i 

One  of  the  most  common  interpositions  of  equity  Lost  bonds. 
under  this  head  is  in  the  case  of  lost  bonds,  or  other 
instruments  under  seal.  Until  a  very  recent  period,  the 
doctrine  prevailed  that  there  could  be  no  remedy  on  a 
lost  bond  in  a  court  of  common  law,  because  there 
could  be  no  profert  or  production  of  the  instrument  in 
court,  in  order  that  the  defendant  might  demand  oyer 
of  it — that  is,  that  it  should  be  read  in  open  court.  ^  At 
present,  however,  the  courts  of  law  do  entertain  the 
jurisdiction,  and  dispense  with  the  profert,  if  an  allega- 
tion of  loss,  by  time  and  accident,  is  stated  in  the 
declaration.*      But  this  circumstance  is  not  permit- 

1  Atkinson  f.  Leonard,  3  Bro.  L.  P.  Act  of  1852,  s.  55.     Walmt- 

C.  C.  222 ;  British  Empire  Ship-  ley  v.  Child,  1  Ves.  Sr.  344. 
ping  Co.  v.  Somes,  3  K.  &  J.  437  ;  ■*  Sead-v.£rooJcman,ST.  R.151; 

St.  80.  Duffield  v.  Mwes,  1   Bligh,  N.  S. 

'  The  old  practice   of  profert  543. 
and  oyer  is  abolished  by  the  C. 
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ted  in  the  slightest  degree  to  change  the  course  in 
equity.  1 

Originally  no       The  original  ground,  therefore,  of  granting  the  relief 
remedy  at  law.  ^^g  ^|^g  supposed  inadequacy  of  a  court  of  law  to  afford 
it  in  a  suitable  manner,  from  the  impossibility  of  mak- 
ing a,  profert;  but,  independently  of  this  ground  for  the 
original  interference  of  equity,  there  is  another  satisfac- 
tory reason  for  the  continuance  of  that  interference,  not- 
withstanding that  courts  of  common  law  have  jurisdiction 
Equity  can      Over  the  subj  ect-matter.     A  court  of  equity  alone  can 
grant  relief      g^^g  g^  complete  remedy,  with  all  the  fit  limitations 

by  requiring     °  J^  •" 

an  indemnity,  which  justico  requires,  by  granting  relief  only  upon  the 
of  law  cannot^  Condition  that  the  plaintiff  who  seeks  its  aid  shall  give, 
do-  if  necessary,  a  suitable  bond  of  indenmity.     Now,  a 

court  of  law  is  incompetent  to  require  such  a  bond  of 
indemnity  as  a  part  of  its  judgment,  although  it  has 
sometimes  attempted  an  analogous  relief  by  requiring 
the  previous  offer  of  such  an  indemnity.  But  such  an 
offer  may  in  many  cases  fall  far  short  of  the  just  relief; 
for  in  the  intermediate  time  there  may  be  a  great  change 
in  the  circumstances  of  the  parties  to  the  bond  of  indem- 
nity.2 

Thus,  in  The  East  India  Co.  v.  Boddam,^  Lord 
Eldon  says,  "  How  can  a  court  of  law  contrive  an  in- 
demnity ?  In  a  case  before  me  in  the  Court  of  Com- 
mon Pleas,  the  declaration  was  upon  a  lost  bill  of 
exchange.  The  plaintiff  in  the  action  proves  that  he 
offered  to  indemnify.  Suppose  he  proves  that  he  pro- 
posed the  security  of  a  man,  in  the  highest  credit  at 
that  time,  but  who  became  a  bankrupt  an  hour  after- 
wards.    Is  that  an  indemnity  ?  "  * 

There  is  an  important  distinction  as  to  the  procedure 

1  St.  81 ;  Kemp  v.  Pryor,  7  Ves.  »  9  Ves.  467. 

249,  250.  ■•  Ex  parte   Greenway,   C   Ves. 

'  St.  82.  812. 
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between  cases  where  a  plaintiff,  alleging  the  loss  of  a 
bond,  seeks  discovery  merely,  and  cases  where  he  prays 
for  relief  as  well  as  discovery.     Where  discovery  only,  where  dis- 
and  not  reHef,  is  the  object  of  the  bill,  there  equity  will  ^°^gS,°no^ '' 
grant  the  discovery  without  any  affidavit  of  loss  or  offer  affidavit  neoes- 
of  indemnity ;  but  equity  will  entertain  a  suit  for  relief,  ifj/alao  if  '^^' 
as  well  as  for  discovery,  only  upon  the  party  making  an  asked. 
affidavit  of  loss  of  the  instrument,  and  offering  indem- 
nity. 

The  ground  of  this  distinction  is  that,  when  relief  is 
prayed,  the  proper  form  of  jurisdiction  is  sought  to  be 
changed  from  law  to  equity ;  and  in  all  such  cases  an 
affidavit  ought  to  be  required,  to  prevent  abuse  of  the 
process  of  the  court.  But  when  discovery  only  is  sought, 
the  original  jurisdiction  remains  at  law,  and  equity  is 
merely  auxiliary.  The  jurisdiction  for  discovery  alone 
would  therefore  seem,  upon  principle,  to  be  universal. 
But  the  jurisdiction  for  relief  is  special,  and  limited  to 
peculiar  cases ;  and  in  aU  these  cases  there  must  be  an 
affidavit  of  the  loss,  and,  when  proper,  an  offer  of  indem- 
nity also,  in  the  bill.i 

But  the  loss  of  a  deed  is  not  always  a  ground  to  come  Loss  of  deed 

..  j_(.  'j_     f  T_pp'*i'j.i  •  alone  is  not 

mto  a  court  oi  eqmty  tor  reliei ;  tor  it  there  is  no  more  sufficient 
in  the  case,  although  the  party  may  be  entitled  to  a  dis-  g^°^}^^  &'' 
covery  of  the  original  existence  and  validity  of  the  deed,  equity. 
courts  of  law  may  afford  just  relief,  since  they  will  ad-  ^°^  ^^^es"^ 
mit  evidence  of  the  loss  and  contents  of  a  deed  just  as  a  relief, 
court  of  equity  will  do.  2    To  enable  the  party,  therefore.  There  must 
in  case  of  a  lost  deed,  to  come  into  equity  for  relief,  he  oumstanees" 
must  establish  that  there  is  no  remedy  at  all  at  law,  or  irremediable 
no  remedy  which  is  adequate,  and  adapted  to  the  cir- 
cumstances of  the  case.      Thus,  he  may  come  into  Deed  of  lami 
equity  when  a  deed  of  land  has  been  destroyed,  or  is  defendant. 

1   Walmsley   v.    Child,    1   Xea.  "  Whitfield  v.  Fausset,  1   Yes. 

Sr.  344,  St.  83.  Sr.  392. 
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Deed  lost, 
and  party  in 
possession 
prays  to  be 
established  in 
possession. 
Where  plain- 
tiff is  out  of 
possession. 


concealed  by  the  defendant ;  for  then,  as  the  party  can- 
not know  which  alternative  is  correct,  a  court  of  equity 
will  make  a  decree,  which  a  court  of  law  cannot,  that 
the  plaintiff  shall  hold  and  enjoy  the  land  until  the  de- 
fendant shall  produce  the  deed  or  admit  its  destruction.! 
So,  if  a  deed  concerning  land  is  lost,  and  the  party  in 
possession  prays  discovery,  and  to  be  established  in  his 
possession  under  it,  equity  will  reheve,  for  no  remedy  in 
such  a  case  lies  at  law.  2  And  where  the  plaintiff  is  out 
of  possession,  there  are  cases  in  which  equity  will  inter- 
fere upon  lost  or  suppressed  title-deeds,  and  decree  pos- 
session to  the  plaintiff ;  but  in  all  such  cases  there  must 
be  other  equities  calling  for  the  action  of  the  court.^ 
Indeed,  the  bill  must  always  lay  some  ground  besides 
the  mere  loss  of  a  title-deed,  or  other  sealed  instrument, 
to  justify  a  prayer  for  relief — as  that  the  loss  obstructs 
the  right  of  the  plaintiff  at  law,  or  leaves  him  exposed 
to  undue  perils  in  the  future  assertion  of  such  right.* 


meats. 


No  remedy 
originally 
at  law. 


Lostnego-  With  reference  to  lost  bills  of  exchange  and  other 

tiable  instru-  negotiable  instruments,  it  has,  after  some  conflict  of 
authority,  been  decided  that  if  a  bill,  note,  or  cheque, 
negotiable  either  by  indorsement  or  by  delivery  only, 
be  lost,  no  action  will  lie  at  the  suit  of  the  loser  against 
any  one  of  the  parties  to  the  instrument,  either  on  the 
bill  or  note  itself,  or  on  the  consideration ;  5  and  the 
law  is  the  same  though  the  biU  has  never  been  in- 
dorsed.6  In  this  case,  therefore,  the  proper  remedy  is 
in  equity,  not  only  on  the  ground  of  there  being  no 
remedy  at  law,  but  also  on  account  of  the  power  equity 
possesses  of  compelling  the  plaintiff  to  give  a  proper 
indemnity  to  the  defendant.7     And  the  jurisdiction  of 


'    Whitfield  V.  Fausset,  1  Ves, 
Sr.  392. 

"  DaXston  v.  Coatsworth, 
Wms.  731. 

"  Dormer  v.  Fortescue,  3  Atk. 
132. 


*  St.  84. 

*  Hansard  v.  Bobinson,  7  B.  cfe 
1   P.       C.  90 ;  Crowe  v.  Clay,  9  Exch.  604. 

'  Ramuz  v.  Crowe,  1  Exch.  167. 
"  St.  85. 
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equity  over  cases  of  lost  bills  is  not  taken  away  by  the 
17  &  18  Vict.  c.  125  s.  87,  which  enacts,  that  in  case  17  &  18  vict. 
of  any  action  founded  upon  a  bill  of  exchange  or  other  g^urts'iff  law 
negotiable  instrument,  the  court  of  common  law  has  jurisdiction, 
power  to  oxder  that  the  loss  of  such  instrument  shall 
not  be  set  up,  provided  an  indemnity  is  given  to  the 
satisfaction  of  the  court  against  the  claims  of  any  other 
person  upon  such  negotiable  instrument. 

But  it  would  seem  that  if  a  bill  or  note  noi  negotiable  Loss  of  non- 
be  lost,  an  action  will  lie  either  on  the  bill  or  on  the  negotiable 

.,.,.  .,  .  ,,,  instrument, 

consideration,!  for  no  indemnity  would  be  necessary; 

and,  consequently,  no  relief  can  be  had  in  equity.  2 

As  to  destroyed  negotiable  instruments  the  law  seems  Destroyed 
very  unsettled.     The  weight  of  authority  seems  to  sup-  pegot'atie 

•'  "^  ■'  -^    instruments. 

port  the  conclusion  that  at  common  law,  by  the  custom 

of  merchants,  the  holder,  on  payment,  must  deliver  up 
the  bill,  and  cannot  recover  unless  he  do  so,  which  he 
cannot,  when  the  instrument  is  destroyed. 3  But  in  a 
recent  case,*  Wood,  V.  C,  held  that  courts  of  equity 
have  never  acquired  jurisdiction  to  give  relief  on  ac- 
count of  the  destruction  of  a  bill  of  exchange,  because 
there  was  a  complete  remedy  in  such  cases  at  law. 
With  regard  to  destroyed  non-negotiable  instruments 
it  is  conceived  that  the  common  law  can,  and  always 
could  give  complete  relief,  and,  therefore,  equity  has  no 
jurisdiction  in  the  matter.^ 

It  is  an  immutable  rule  that  the  non-execution  of  Execution  of 
a  mere  power  will  never  be  aided  in  equity.^     But  the  P°™er. 
rule  is  different  where  there  is  a  defective  execution  of 
a  power  resulting  either  from  accident,  mistake,  or  both, 

1  Byles  on  Bills,  352.  J.  708. 

2  St.  86.  *  Byles  on  Bills,  352. 

'  Hansard  v.  Bobmson,  7  B.  &  "  Arundell  v.  PMllpot,  2  Vern. 

C.  95;  Byles  on  Bills,  351.  69;    Bull  v.    Vardy,    1   Ves.   Jr. 

*  Wright  v.  Maidstone,  1  K.  &      272. 
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Defective 
execution 
remedied. 


In  whose 
favour. 


and  also  in  regard  to  agreements  to  execute  powers 
which  may  generally  be  deemed  a  species  of  defective 
execution.  1  Equity  will  relieve  in  such  cases  against 
the  defective  execution  of  a  power,  but  only  in  favour 
of  persons  in  a  moral  sense  entitled  to  the  same,  and 
viewed  with  peculiar  favour,  and  where  there  are  no 
opposing  equities  on  the  other  side.  The  aid  of  equity, 
then,  will  be  afforded  to  a  purchaser,2  which  term  in- 
cludes a  mortgagee  and  a  lessee ;  ^  to  a  creditor ;  *  to  a 
wife  ;5  to  a  legitimate  child,^  for  wives  and  children  are 
in  some  degree  considered  as  creditors  by  nature ;  7  and 
the  like  equity  has  been  extended  to  a  charity.^  But 
it  has  been  decided  that  a  defective  execution  will  not 
be  aided  in  favour  of  the  donee  of  the  power,  nor  a 
husband,^  nor  of  a  natural  child,io  Qor  of  a  grandchild;^'^ 
nor  of  remote  relations,  much  less  of  volunteers.i^ 


Wliat  defects 
are  aided. 


As  to  the  defects  which  will  be  aided,  they  may  gene- 
rally be  said  to  be  any  which  are  not  of  the  very  essence 
and  substance  of  the  power.  Thus,  a  defect  by  exe- 
cuting the  power  by  will  when  it  is  required  to  be  by 
deed  or  other  instrument  inter  vivos  will  be  aided,  i^ 
But,  on  the  other  hand,  if  it  is  required  to  be  executed 
only  by  wUl,  and  it  is  executed  by  an  absolute  and  irre- 
vocable deed,  no  relief  will  be  granted,  l^  Nor  will  equity 
aid  where  the  power  is  executed  without  the  consent  of 


'  Sugd.  on  Pow.  549. 

^  FothergUl  v.  FothergUl,  2 
Freem.  257. 

»  BairTcer  v.  Hill,  2  Ch.  R.  113; 
Beid  V.  Shergold,  10  Ves.  370. 

'  Pollard  V.  Greenvil,  1  Ch.  Ca. 
10;  Wilkes  v.  Holmes,  9  Mod. 
485. 

=  Cow.  267;  Clifford  v.  Bur- 
line/ton,  2  Vern.  379. 

'  Sartli  V.  Blanfrey,  Gilb.  Eq. 
R.  166;  Sneedv.  Sneed,  Amb.  64. 

!■  Barnard  C.  C.  107;  Hervey  v. 
Htrvcy,  1  Atk.  561. 


*  Innes  v.  Sayer,  7  Hare  377; 
3  Mao.   &  G.  606;    Att.-Oen.  v. 
Sibthm-p,  2  Russ.  &  My.  107. 
"  Walt  V.  Watt,  3  Ves.  244. 
'"  Tudor  V.  Anson,  2  Ves.  Sr. 
582. 

"  Watts  V.  Bidlas,  1  P.  Wms. 
60. 

"  Smith  V.    Ashton,   1    Freem. 
309. 
"  Toilet  V.  Toilet,  2  P.  W.  489. 
"  Heid  V.  Shergold,  10  Ves.  370; 
Adney  x.  Field,  Amb.  654. 
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parties  who  are  required  to  consent  to  it.l     But  equity 
.  will  supply  such  defects  as  the  want  of  a  seal,  or  of 
witnesses,  or  of  a  signature,  or  defects  in  the  limitations 
of  the  property.  2 

But  we  must  be  careful  to  distinguish  between  mere  Diatinction 
powers,  and  powers  in  the  nature  of  trusts.     The  dis-  between  mere 

I-      ••         T  1  .  Ill  powers  and 

tmction  between  a  power  and  a  trust  is  marked  and  powers  in  the 

obvious.     Powers  are  never  imperative,  they  leave  the  ^^^  °* 

act  to  be  done  at  the  will  of  the  party  to  whom  they 

are  given.      Trusts  are  always   imperative,   and  are 

obligatory  upon  the  conscience  of  the  party  intrusted.^ 

But  sometimes  trusts  and  powers  are  blended ;  a  man  a  power  in 

may  be  invested  with  a  trust  to  be  effected  by  the  ^''f  "^*'F®  °* 

.  .  .  ...  *  trust  im- 

execution  of  a  power  given  to'  him,  which  is  in  that  perative,  and 
case  imperative ;  and  if  he  refuse  to  execute  it,  or  die  rrme^ed! '"" 
without  having  executed  it,  equity  will  interpose  and 
give  suitable  relief,  because  his  omission  to  do  so  by 
accident  or  design,  ought  not  to  disappoint  the  objects 
of  the  donor.* 

In  the  course  of  administration  of  estates,  executors  Accident  in 
and  administrators  often  pay  debts  and  legacies  upon  executors  ra- 
the entire  confidence  that  the  assets  are  sufficient  for  administra- 
all  purposes.     It  may  turn  out  from  unexpected  occur- 
rences, or  from  debts  and  claims  made  known  at  a 
subsequent  time,  that  there  is  a  deficiency  of  assets. 
Under  such  circumstances  they  may  be  entitled  to  no 
relief  at  law.     But  in  a  court  of  equity,  if  they  have  Executors 
acted  with  good  faith  and  with  due  caution,  they  willgq^i^yjf'^gy 
be  clearly  entitled  to  it,  upon  the  ground  that  otherwise  ^f^  acted 
they  will  be  innocently  subject  to  an  unjust  loss  from  faith  and 
what  the  law  itself  deems  an  accident.^    An  executor  e^^tion. 

'■  Mansell  v.  Mansell,  cited  in  ^  Wwrneford    v.    Thompson,    3 

Scott  V.  Tyler,  2  Bro.  C.  C.  450.  Ves.  513  ;  Brown  v.  Biggs,  8  Ves. 

2  Chance  on  Powers,  2878, 2879,      574. 

2886,  2890.     See  1  Vict.  c.  26,  o.  '  Edwards    v.  Freeman,   2   P. 

10,  and  22  &  23  Vict,  c,  35,  a.  12.      Wms.    447  ;     Hawkins    v.    Day, 

3  Wilm.  23.  Amb.  160,  St.  90. 
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Executor  or  Or  administrator  stands  in  the  condition  of  a  gratuitous 
a'^^it5touB°'"'  bailee,  and  will  not  be  charged  without  some  default  in 
bailee.  Mm.     Therefore  if  any  of  the  goods  of  the  testator  are 

stolen  from  the  executor,  or  from  the  possession  of  a 
third  person  to  whose  custody  they  have  been  delivered 
by  the  executor,  the  latter  shall  not  in  equity  be  charged 
with  these  as  assets.^-  Again,  if  the  goods  be  of  a 
perishable  nature,  and  before  any  default  in  the  exe- 
cutor to  preserve  them,  or  sell  them  at  due  value,  they 
are  impaired,  he  shall  not  answer  for  the  first  value, 
but  shall  give  that  matter  in  evidence  to  discharge 
himself.^ 

A  minor  Other  illustrations  of  the  doctrine  of  relief  in  equity 

prentice,  and  upon  the  ground  of  accident  may  be  stated.  Suppose 
master  be-       g^  miuor  is  bound  as  apprentice  to  a  person,  and  a  large 

comes  bank-  ...  it 

rupt.  premium  is  given  to  the  master,  who  becomes  bank- 

rupt during  the  apprenticeship,  in  such  a  case  equity 
will  interfere,  and  apportion  the  premium  upon  the 
ground  of  the  failure  of  the  contract  from  accident.^ 
Reduction  of  So  if  an  annuity  is  directed  by  a  will  to  be  secured  by 
Btook™™^"*  public  stock,  and  an  investment  is  accordingly  made, 
sufficient  at  the  time  for  the  purpose,  but  afterwards 
the  stock  is  reduced  by  Act  of  Parliament,  so  that  it 
becomes  insufficient,  equity  will  decree  the  deficiency 
to  be  made  up  against  the  residuary  legatees,  as  an 
accident.  4 

Cases  where  And  this  leads  us  naturally  to  the  consideration  of 
notg^rrelief  *^°®^  *^^®^^  °^  accidsnt,  in  which  equity  will  not  give 
In  matters  of  relief  In  the  first  place,  in  matters  of  positive  contract 
trTct^*"™  and  obligation  created  by  act  of  parties,  but  not  by 
operation  of  law,  it  is  no  ground  for  the  interference  of 
equity,  that  the  party  has  been  prevented  from  fulfilling 

'  Jones  V.  Lewis,  2  Ves.  Sr.  240.  *  Dairies  v.    Wattier,  1  Sim.  & 

=  Clough  V.  Bond,  3  My.  &  Cr.  St.  463 ;  May  v.  Bennett,  1  Russ. 

496  ;  Wms.  on  Exors.  1666-1679.  370,  St.  93. 
3  ffale  V.  Webb,  2  Bro.  C.  C.  78. 
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them  by  accident ;  or  that  he  has  been  in  no  default;  or 
that  he  has  been  prevented  by  accident  from  deriving 
the  full  benefit  of  the  contract  on  his  own  side.     Thus,  Deatruotion  of 
if  a  lessee  on  a  demise,  covenants  to  pay  rent,  or  to  de^wed  pre- 
keep  the  demised  premises  in  repair,  he  will  be  bound 
to  do  so  in  equity  as  well  as  in  law,  notwithstanding  the 
destruction  or  injury  of  those   premises  by  inevitable 
accident,  as  if  they  are  burnt  by  lightning,  or  destroyed 
by  public  enemies,  or  by  any  other  accident,  or  by  over- 
whelming force.^     The  reason  is,  that  he  might  have  The  party 
provided  for  such  contingencies  by  his  contract,  if  he  ^OTided  ^^ 
had  so  chosen ;  and  the  law  will  presume  an  intentional  against  the 
general  liability  where  he  has  made  no  exception.2 

And  the  like  doctrine  applies  to  other  cases  of  con-  Contracts 
tract  where  the  parties  are  equally  innocent.     Thus,  for  are^equSly*^ 
instance,  if  there  is  a  contract  for  a  sale  at  a  price  to  be  innocent. 
fixed  by  an  award,  during  the  life  of  the  parties,  and 
one  of  them  dies  before  the  award  is  made,  the  contract 
fails,  and  equity  will  not  enforce  it,  upon  the  ground  of 
accident ;  for  the  time  of  making  the  award  is  expressly 
fixed  in  the  contract,  according  to  the  pleasure  of  the 
parties  ;  and  there  is  no  equity  to  substitute  a  different 
period.  3 

In  the  next  place,  courts  of  equity  will  not  grant  where  party 
relief  to  a  party  upon  the  ground  of  accident,  where  the  iief"hMl3een 
accident  has  arisen  from  his  own  gross  negligence  or  g"iity.of  g™s3 
fault ;  for,  in  such  a  case,  the  party  has  no  claim  to  "^^ 
come  into  a  court  of  justice,  to  ask  to  be  saved  from  his 
own  culpable  misconduct.* 


^  BvUock    V.    Dommitt,    6    T.  ^  ^t.WZ;  Blwnddl-v.Breltargh, 

R.  650  ;   Brechiock   Can.    Co.  v.  17  Ves.  232-240 ;   White  v.  Nutts, 

Pritchwrd,  6  T.  E.  750  ;  Bdfowr  1  P.  Wms.  61 ;  Mortymer  v.  Capper, 

V.  Wettan,  1  T.  R.  310 ;  Pym  t.  1  Bro.  C.  C.  156. 

Blachburn,  3  Ves.  34,  38.  'Ex  parte   Greenway,   6   Ves. 

=  St.  101.  812. 
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Party  claim-  Again,  courts  of  equity  will  not  interpose  upon  the 
mu3t*have  a  ground  of  accident,  where  a  party  has  not  a  clear  vested 
clear  vested  right ;  but  his  claim  rests  in  mere  expectancy,  and  is  a 
matter  not  of  trust,  but  of  volition.  As  if  a  testator, 
intending  to  make  a  will  in  favour  of  particular  persons 
is  prevented  from  doing  so  by  accident,  equity  cannot 
grant  relief ;  for  a  legatee  or  devisee  is  a  mere  volunteer 
taking  by  the  bounty  of  the  testator,  and  has  no  inde- 
pendent right,  until  there  is  a  title  consummated  by 
law.i 

Equity  will  In  the  uext  place,  no  relief  will  be  granted  in  equity 
the  other  ^'^^  where  the  other  party  stands  upon  an  equal  equity, 
party  has  an    and  is  entitled  to  equal  protection,  as  in  the  case  of  a 

bond  fide  purchaser  for  valuable  consideration  without 

notice.2 

Summary.  Finally,  upou  a  general  survey  of  the  grounds  of 

equitable  jurisdiction  in  cases  of  accident,  the  following 
conclusions  may  perhaps  be  drawn;  that  equity  will 
give  relief,  where  the  party  seeking  it  has  a  clear  right, 
which  cannot  otherwise  be  enforced  in  a  suitable  man- 
ner, or  that  he  will  be  subjected  to  an  unjustifiable  loss, 
without  any  blame  or  misconduct  on  his  own  part ;  or 
that  he  has  a  superior  equity  to  the  party  from  whom 
he  seeks  the  relief. 

^  St.  105,  a;  Whittm  t.  Russel,      Free.  Ch.  278;  Maiden  y.  Meitill, 
1  Atk.  448.  2  Atk.  8. 

=  St.  106, 108 ;  Powell  v.  Powell, 


CHAPTER  II. 

MISTAKE. 

Mistake,  as  recognised  and  remedied  in  a   court  of  Mistake. 
equity,  may  be  defined,  in  contradistinction  from  acci- 
dent, as  some  unintentional  act  or  omission  or  error 
arising  from  ignorance,  surprise,  imposition,   or  mis- 
placed confidence.! 

This  subject  may  be  divided  into  two  classes  of 
cases — 

I.  Mistakes  in  matter  of  law. 
II.  Mistakes  in  matter  of  fact. 

I.  As  to  mistakes  in  matter  of  law,  it  is  a  well-known  ignorantia 
maxim  that  ignorance  of  the  law  will  not  furnish  an  ^ZusZ""^'"' 
excuse  for  any  person  either  for  a  breach  or  omission  of 
duty,  —  Ignorantia  legis  neminem  excusat  —  and  this 
maxim  is  as  much  respected  at  law  as  in  equity.*  The 
presumption  is  that  every  one  is  acquainted  with  his 
own  rights,  provided  he  has  had  a  reasonable  oppor- 
tunity of  knowing  them.  And  nothing  can  be  more 
liable  to  abuse  than  to  permit  a  person  to  reclaim  his 
property  upon  the  mere  pretence  that,  at  the  time  of 
parting  with  it,  he  was  ignorant  of  the  law  affecting  his 
title.3 

An  agreement  entered  into  in  good  faith,  though  An  agreement 
under  a  mistake  of  law,  will  be  held  valid  and  obli-  "^^^of^i^^' 
gatory  upon  the  parties.     Thus,  where  a  devise  was  binding, 
made  to  a  woman  upon  condition  that  she  should  marry 

'  St.  110.  =>  St.  111.  '  St.  111. 
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witli  the  consent  of  her  parents,  and  she  married  with- 
out such  consent,  whereby  a  forfeiture  accrued  to  other 
parties,  who  afterwards  executed  an  agreement  respect- 
ing the  estate,  whereby  the  forfeiture  was  in  effect 
waived,  the  court  refused  any  relief.  Lord  Hardwicke 
said,  "  It  is  said  they  might  know  the  fact,  {i.e.,  of  the 
marriage  without  consent,)  and  yet  not  know  the  con- 
sequence in  law ;  but  if  parties  are  entering  into  an 
agreement,  and  the  very  will  out  of  which  the  forfeiture 
arose  is  lying  before  them  and  their  counsel,  while  the 
drafts  are  preparing,  the  parties  shaU  be  supposed  to  be 
acquainted  with  consequence  of  law  as  to  this  point,  and 
shall  not  be  relieved  on  pretence  of  being  surprised,  with 
such  strong  circumstances  attending  it."  i 

Apparent  ex-  Although  it  is  clear  that  a  mistake  in  point  of  law, 
the'ruJe  where  ^^^^  ^^  knowledge  of  all  the  facts,  cannot  be  relieved 
there  are  cir-  in  equity,  there  are  certain  cases  apparently  exceptions 
fraud.  to  this  general  rule,  and  usually  so  classed,  but  which, 

upon  examination,  will  be  found  to  have  turned  not 
upon  the  consideration  of  a  mere  mistake  of  law, 
stripped  of  all  other  circumstances,  but  upon  an  admix- 
ture of  other  ingredients  going  to  establish  misrepre- 
sentation, imposition,  undue  confidence,  undue  influence, 
mental  imbecility,  or  that  sort  of  surprise  which  equity 
uniformly  regards  as  a  just  foundation  for  relief  ^ 

Where  a  party  Thus,  it  has  been  laid  down  as  an  unquestionable 
acts  under  doctrine,  that,  if  a  party,  acting  in  ignorance  of  a  clear 
a  plain  and  and  settled  principle  of  law,  is  induced  to  give  up  a 
Tin^T^'f  po^'tion  of  his  plain  and  undisputable  property  to  an- 
law.  other,  under  the  name  of  a  compromise,  a  court  of 

equity  will  relieve  him  from  the  effect  of  his  mistake.  ^ 
Thus,  if  the  eldest  son,  who  is  heir-at-law  of  all  the 

1  Pullen  V.  lUady,  2  Atk.  591 ;  '  St.  120  ;   WiUan  v.  Willan,  16 

Irnham  v.  Child,  1  Bro.  C.  C.  92  ;       "Ves.  82. 
Worrall  v.  Jcmob,  3  Mer.  256.  '  '  St.  121. 
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undisposed-of  fee-simple  estates  of  his  ancestor,  should, 
in  gross  ignorance  of  the  rule  of  law,  knowing,  however, 
that  he  was  the  eldest  son,  agree  to  divide  the  estates 
with  the  younger  brother,  such  an  agreement  would  be 
held  in  a  court  of  equity  invalid,  and  relief  would  be 
granted.i  Here,  ignorance  of  a  plain  and  established 
doctrine  so  generally  known,  and  of  such  constant 
occurrence,  as  a  common  canon  of  descent,  may  well  Creates  a  pre- 
give  rise  to  a  presumption  that  there  has  been  some  fraud/OT  ° 
undue  influence,  imposition,  mental  imbecility,  surprise,  ™»^»/'^e3. 
or  confidence  abused.  But  in  such  cases  the  mistake 
of  the  law  is  not  the  foundation  of  the  relief,  but  it  is 
the  medium  of  proof  to  establish  some  other  proper 
ground  of  relief.^  And  perhaps,  in  this  case,  his 
ignorance  of  his  being  the  heir-at-law,  may  be  con- 
sidered a  mistake  of  a  fact  as  well  as  of  law,  and  on 
that  ground  alone  might  entitle  him  to  relief.^ 

But  where  the  mistake  arises  not  from  ignorance  of  a  where  mis- 
plain  and  settled  principle  of  law,  but  on  a  doubtful  a'^doubtfui "" 
point,  such  as  the  construction  of  a  will,  a  different  rule  point  of  law, 
prevails ;  and  a  compromise  fairly  entered  into,  with  wiu'be'up-'^* 
due  deliberation  and  full  knowledge,  will  be  upheld  in  ^^^^ 
a  court  of  equity  as  reasonable  in  itself,  to  terminate  the 
differences  by  dividing  the  stake,  and  as  supported  by 
principles  of  public  policy.  * 

It  is  upon  this  ground  that  the  whole  doctrine  of  the  Family  com- 
validity  of  family  compromises  of  doubtful  rights  rests.  F??'°^l^?' 
The  principle  has  been  fully  established  that,  when  ground. 
family  agreements  have  been  fairly  entered  into,  with-  ^^  aompples- 
out  concealment  or  imposition  on  either  side,  with  no  ^io  veri,  or 
suppression  of  what  is  true,  or  suggestion  of  what  is  but  a  fuU  dis*-' 
false,  each  of  the  parties  investigating  the  subject  for  "losure. 

1  St.  122.  *  St.  121 ;  Pickering  v.  Picleer- 

°  St.  128.  ing,  2  Beav.  66  ;  Oibbons  v.  Caunt, 

'  St.  13 ;  BrougfUon  v.  Ilutt,  3      4  Ves.  849 :  Naylor  v.  Winch,  1 

De  G.  &  Jo.  501.  S.  &  S.  664. 
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himself,  and  each  communicating  to  the  other  all  he 
knows,  and  all  the  information  which  he  has  received 
on  the  question,  then,  although  the  parties  may  have 
greatly  misunderstood  their  position,  and  mistaken  their 
rights,  a  court  of  equity  will  not  disturb  the  quiet  which 
is   the  consequence  of  that  agreement.^     "  Wherever 
Family  com-    doubts  and  disputcB  have  arisen  with  regard  to  the 
heid^n  public  ^^S^*®  °^  different  members  of  the  same  family,  and 
grounds.         especially  where  those  doubts  have  related  to  a  question 
of  legitimacy,  and  fair  compromises  have  been  entered 
into  to  preserve  the  harmony  and  affection,  or  to  save 
the  honour  of  the  family,  those  arrangements  have  been 
sustained  by  this  court,  albeit,  perhaps,  resting  upon 
grounds  which  would  not  have  been   considered   as 
satisfactory  if  the  transaction  had  occurred  between 
strangers."^    And  these  principles  will  apply  whether 
the  doubtful  points,  with  reference  to  which  the  com- 
promise has  been  made,  are  matters  of  fact  or  of  law.3 
There  must     ^^^  i^  Order  that  a  transaction,  not  otherwise  valid,  may 
beafuUand   ][)g  supported  upon  the  ground  of  its  being  a  family 
cation  of  aU    aiTaugemcnt,  there  must  be  a  full  and  fair  communica- 
circilmsten^es  ^^^^  °^  ^^^  material  circumstances  affecting  the  subject 
known.  matter  of  the  agreement,  which  are  within  the  know- 

ledge of  the  several  parties,  whether  such  information 
be  asked  for  by  the  other  party  or  not.*  "  There  must 
not  only  be  good  faith  and  honest  intention,  but  full 
disclosure;  and,  without  full  disclosure,  honest  inten- 
tion is  not  sufficient."  ^  And  especially  if  parties  are  not 
on  equal  terms,  and  one  of  them  stands  in  such  relation 
to  the  other,  as  renders  it  incumbent  on  him  to  give  a 
fuU  account  of  the  matter  in  dispute,  to  the  utmost  of 
his  knowledge,  and  he  omits  to  do  so,  the  court,  al- 

^  Gordon  v.  Gordon,  3  Swanst.  603. 

463.  *  Greenwood  v.  Greenwood,  2  De 

»  Westby    v.    Weitby,    2   D.   &  G.  Jo.  &  Sm.  28. 

War.  503.  '  Gordon  v.  Gordon,  3  Swanst. 

=•  NeaU  V.  Neale,  1  Kee.  672 ;  400. 
Westby  v.   Westby,  2  D.  &  War. 
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though  no  intentional  fraud  may  be  imputable  to  such 
person,  will  not  support  a  compromise  entered  into  be- 
tween the  parties.! 

And  the  disinclination  of  equity  to  set  aside  a  family  Equity  will 
or  other  compromise  entered  into  bond  fide,  and  with  a  p°eition^r'^^ 
full  disclosure  of  all  facts  known  to  either  party,  will  be  parties  has 
strengthened,   where    subsequent    arrangements    have 
taken  place  on  the  footing  of  such  a  family  compro- 
mise. 2     But  where  there  is   a  mixture  of  mistake  of 
title,  gross  personal  ignorance,  liability  to  imposition, 
habitual  intoxication,  and  want  of  professional  advice, 
courts  of  equity  have  manifested  a  strong  disinclination 
to  support  a  compromise,  whether  between  members  of 
a  family  or  between  strangers.^ 

Cases  of  surprise,  mixed  up  with  a  mistake  of  law,  Surprise 
stand  upon  a  ground  peculiar  to  themselves.     In  such  '"'*™edied. 
cases  the  agreements  or  acts  are  unadvised  and  impro- 
vident, and  without  due  deliberation  ;    and  therefore 
they  are   held  invalid   upon   the    common    principle 
adopted  by  courts  of  equity,  to  protect  those  who  are 
unable  to  protect  themselves,  and  of  whom  an  undue 
advantage  is  taken.*     Where  the  surprise  is   mutual  Even  where 
there  is  of  course  a  still  stronger  ground  to  interfere,  ^rpnae  is 

1  •  T    1        1  1  1  1  mutual. 

for  neither  party  has  intended  what  has  been  done. 
They  have  misunderstood  the  effect  of  their  own  agree- 
ments or  acts ;  or  have  pre-supposed  some  facts  or 
rights  existing,  as  the  basis  of  their  proceedings,  which 
in  truth  did  not  exist.5 

1  Pusey    V.    Desbouvrie,    3    P.  7  C.  &  Fin.  318. 

Wms.  315;  Sturge  v.  Sturge,  12  *  St.  134;  Evans  v.  Llewellyn, 

Beav.  229.  2    Bro.    C.   C.    l.'iO ;    Ormond  v. 

^  Clifton  V.  CocJcbwn,  3  My.  &  Hutchinson,  13  Ves.  51. 

K.   76 ;    Bentley  v.   Machay,   31  =  St.   134  ;    Willan  v.    Wilhin 

Beav.  143,  10  W.  R.  873.  16  Ves.  72,  81 ;  Cochrane  y.  Willis, 

'  St.  133  ;  Dunnage  v.  White,  1  L.  R.  Ch.  Ap,  58. 
1  Swanat.  137  ;  Persse  v.  Persse, 


350  CONCURRENT  JURISDICTION. 

Equity  will         It  has  been  already  stated  that  where  a  bond  fde 
atwd  J^"''  purchaser  for  valuable  consideration,  without  notice,  is 
purchaser  for  concerned,  equity  will  not  interfere  to  grant  relief  in 
no'tioe!''*'"'"'  favour  of  a  party,  although  he  has  acted  in  ignorance  of 
his  title  upon  a  mistake  of  law ;  for  in  such  a  case  the 
purchaser  has  at  least  an  equal  right  to  protection  with 
the  party  who  has  committed  the  mistake ;  and  where 
the  equities  are  equal,  the  court  will  not  interfere  be- 
tween the  parties.  1 

Mistakes  of         II.  As  to  mistakes  of  fact,  the  general  rule  is  that  an 
Generally  re-   ^^  done,  or  coutract  made,  under  a  mistake  or  ignor- 
lieved  against  ance  of  a  material  fact,  it  is  voidable  and  relievable  in 
"1  equi  y.        gquj^y ;  for  is  not  possible  that  any  one  can,  by  any 
amount  of  diligence,  acquire  that  knowledge.^    With 
reference  to  this  subject,  the  following  general  proposi- 
tions may  be  laid  down :  — 

1   Fact  must       1-  ^he  rule  as  to  ignorance,  or  mistake  of  a  fact,  en- 
be  material,     titling  the  party  to  relief,  is  to  be  taken  with  this  im- 
portant qualification, — ^that  the  fact  must  be  material 
to  the  act  or  contract ;  that  is,  that  it  must  be  essential 
to  its  character.     For  though  there  may  be  an  acci- 
dental ignorance,  or  mistake  of  a  fact,  yet,  if  the  act  or 
contract  is  not  materially  affected  by  it,  the  party  claim- 
ing relief  will  be  denied  it.^    And  the  same  principle  is 
Relief  given     applicable  whether  the  mistake  be  unilateral  or  mutual, 
whether  the     3,8  if  a  persou  should  scll  a  messuage  to  another  which 
mutual  or       was  at  the  time  swept  away  by  a  flood,  without  any 
unilateral.       knowledge  of  the  fact  by  either  party,  equity  would  re- 
lieve the  purchaser  upon  the  ground  that  both  parties 
intended  the  purchase  and  sale  of  a  subsisting  thing, 
and  implied  its  existence  as  the  basis  of  their  contract.^ 


I  St.  139; 

Maiden  v.  Menill, 

'  St.  142  ;  Bore  v.  Becher,  12 

2  Atk.  8. 

Sim.   466  ;  Cochrane  v.    Willis,  1 

2  St.  liO. 

L.  R.  Ch.  Ap.  58. 

»  St.  141. 
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2.  It  is  not,,  however,  sufficient  in  all  cases  to  give  2.  Fact  must  be 
the   party  relief,   that  the   fact   is   material ;    but  it  ooui/no^^get 
must  he   such   as  he   could  not    by  reasonable   dili-  knowledge  of 

by  diligent 

gence  get  knowledge   of  when  he  was   put  upon  m-  inquiry. 
quiry.     For,  if  by  such  reasonable  diligence  he  could 
have  obtained  knowledge  of  the  fact,  equity  will  not 
relieve  him,  since  that  would  be  to  encourage  culpable 
negligence.  1 

3.  In  cases  where  one  of  the  contracting  parties  has  3.  Party  hav- 
knowledge  of  a  fact  material  to  the  contract  which  he  J^ugt^have^  ^^ 
does  not  communicate  to  the  other,  in  order  that  the  been  under  an 
latter  may  set  aside  the  transaction  on  the  ground  of  discover  the 
such  concealment,  it  is  necessary  that  the  former  must  ^'^°'- 

have  been  under  an  obligation,  not  merely  moral,  but 
legal,  to  make  the  discovery.  2 

4.  Where  the  means  of  information  are  open  to  both  4.  where 
parties,  and  where  each  is  presumed  to  exercise  his  own  J^formation 
skUl,  diligence,  and  judgment  with  regard  to  a  subject  are  equally 
matter,  where  there  is  no  confidence  reposed,  but  each 

party  is  dealing  with  the  other  at  arm's  length,  equity 

will  not  relieve.3    And,  therefore,   where  the   fact  is 

equally  unknown  to  both  parties ;   or  where  each  has  where  fact 

equal   and  adequate  means  of  information ;  or  where  ^^^^^^  ^^  ""' 

the  fact  is  doubtful  from  its  own  nature ;  in  every  such  both  parties. 

case,  if  the  parties  have  acted  with  entire  good  faith,  a 

court  of  equity  will  not  interpose.  ■* 

The  general  ground  upon  which  all  these  distinctions  Grounds  for 
proceed  is,  that  mistake  or  ignorance  of  facts  in  parties  ^^^''^ble  re- 
is  a  proper  subject  of  relief  only  where  it  constitutes  a 


1  St.  146.  ■*  St.  149. 

"  East  India  Co.  v.  Doncdd,  9  ^  St.  150;  Mortimer  v.  Capper, 

Ves   275;  Earl  of  Bath's  Case,  3  1  Bro.  C.  C.  158,  6  Ves.  24  ;  Ains- 

Ch.  Ca.  56,  74.  Ue  v.  Medhjcott,  9  Ves.  13. 
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material  ingredient  in  the  contract  of  tlie  parties,  or 
disappoints  their  intention  by  a  mutual  error ;  or  where 
it  is  inconsistent  with  good  faith,  and  proceeds  from  a 
violation  of  the  obligations  which  are  imposed  by  law 
upon  the  conscience  of  either  party.  But  where  each 
party  is  equally  innocent,  and  there  is  no  concealment 
of  facts  which  the  other  party  has  a  right  to  know,  and 
no  surprise  or  imposition  exists,  the  mistake  or  ignor- 
ance, whether  mutual  or  unilateral,  is  treated  as  laying 
no  foundation  for  equitable  interference.^ 

Oral.evidence      It  is  a  general  rule  of  law  that  oral  evidence  shall  in 

ad^Sibie"o  ^'^  ^^^^  ^^  received  as  equivalent  to,  or  as  a  substitute 

vary  a  written  for,  a  Written  instrument,  where  the  latter  is  required 

by  law,  or  to  give  effect  to  a  written  instrument  which 

is  defective  in  any  particular,  which,  by  law,  is  essential 

to  its  validity ;  or  to  contradict,  alter,  or  vary  a  written 

agi'eement,  either  appointed  by  law  or  by  the  compact 

of  private  parties,  to  be  the  appropriate  and  authentic 

memorial  of  the  particular  facts  which  it  recites.2    But, 

Jlxoeptions  in  upon  principle,  oral  evidence  is  admissible  to  show  that 

dent  "mistake   whether  by  accident,  mistake,  or  fraud,  a  written  agree- 

or  fraud.         mcnt  has  not  been  constituted  the  depository  of  the 

intention  and  meaning  of  the  parties.     To  enforce  the 

performance  of  an  agreement  under  such  circumstances 

would  be  the  highest  injustice — it  would  be  to  allow  an 

act,  originating  in  innocence,  to  operate  ultimately  as  a 

fraud,  by  enabling  the  party  who  receives  the  benefit  of 

the  mistake  or  accident,  to  resist  the  claims  of  justice, 

under  shelter  of  a  rule  framed  to  promote  it.^ 

A  mistake,  not  The  general  rule,  as  to  the  admissibility  of  evidence 
written  docu  ^^  '^^^^  °^  mistake,  may  be  thus  stated : — Where,  by 
ment  may  be  mistake,  an  instrument  inter  vivos  is  not  what  parties 
eltriMic'^'evi-    intended,  or  there  is  a  mistake  in  it,  other  than  a  mis- 

1  St.  151.  3  St.  155;  Murray  v,  Parlcer, 

2  3  Starkie  onEv.  753.  19  Beav.  308. 
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take  in  law,  or  any  acts  necessary  to  give  validity  to  the 
instrument  have  been  omitted,!  and  the  mistake  is 
clearly  made  out  by  admissible  and  satisfactory  evi- 
dence, or  is  admitted  by  the  other  side,^  or  is  evident 
from  the  nature  of  the  case,  or  from  the  rest  of  the 
deed,  equity  will  rectify  the  mistake.  ^ 

Courts  of  equity  will  grant  relief  in  cases  of  mistake 
in  written  contracts,  not  only  when  the  fact  of   the 
mistake  is  expressly  established ;  but  also  when  it  is 
fairly  implied,    from  the  nature   of    the    transaction. 
Thus,  a  partnership  debt  has  been  treated  in  equity  a  partnership 
as  the  several  debt  of  each  partner,  though  at  law,  it  is  ^®^*  m"a<fe^^ 
the  joint  debt  of  all.     But  there,  all  have  had  a  benefit  joint  wUi  be 
from  the  money  advanced,  or  the  credit  given,  and  the  a^oSt  and"*° 
obligation  to  pay  exists  independently  of  any  instrument  several  debt. 
by  which  the  debt  may  have  been  secured.     So  where  a  js  an  original 
joint  bond  has  in  equity  been  considered  as  several,  J°™*  ^""^ 

"^  ...  .  several  lia- 

there  has  been  a  credit  previously  given  to  the  different  biHty. 
persons  who  have  entered  into  the  obligation.     It  was 
not  the  bond  that  first  created  the  liability  to  pay.* 

But  where  the  inference  of  a  joint  original  debt  or 
liability  does  not  exist,  a  court  of  equity  will  not  inter- 
fere unless  there  is  evidence  of  mistake.  The  Master  of 
the  EoUs,  in  Sumner  v.  Powell,^  thus  expresses  himself : 
— "  It  has  never  been  determined  that  every  joint 
covenant  is  in  equity  to  be  considered  as  the  several 

covenant  of  each  of  the  covenantors When  the  When  obliga- 

obligation  exists  only  by  virtue  of   the  covenant,   its  ^l^-^^^^i  \\J 
extent  can  be  measured  only  by  the  words  in  which  it  is  covenant 
conceived But  in  this  case,   the   covenant  is  be  measured 

by  the  cove- 
nant. 
^  Man  V.  Cob,  1  Ch.  Ca.  269.  Townshend  v.   Stangroom,  6  Ves. 

"  Davis  V.  Symonds,  1  Cox,  404.       333. 

»  Sm.    Man.    49  ;    Murray  v.  *  Sumner  v.  Powell,  2  Mer.  36  ; 

Parker,  19  Beav.  305;  Fowler  v.       Devaynes  v.  Nolle,  1  Mer.  538, 
Foioler,    4    De    G.    &    Jo.   250 ;  =2  Mer  36. 

Z 


354 


CONCUREKNT  JURISDICTION. 


purely  a  matter  of  arbitrary  convention,  growing  out  of 
no  antecedent  liabiKty  in  all  or  any  of  the  covenantors 

to  do  what  they  have  thereby  undertaken It  is 

not  attempted  to  be  shown  that  there  was  any  mistake 
in  drawing  the  deed,  or  that  there  was  any  agreement 
for  a  covenant  of  a  different  sort.  There  is  nothing  but 
the  covenant  itself,  by  which  its  intended  extent  can  be 
ascertained.  There  is  no  ground,  therefore,  on  which  a 
court  of  equity  can  give  it  any  other  than  its  legal  opera- 
tion and  effect."  i 


Mistakes  in 

marriage 

settlements. 


There  is  less  difficulty  ia  reforming  written  instru- 
ments where  the  mistake  is  mainly  or  whoUy  made  out 
by  other  preliminary  written  instruments  or  memo- 
randa of  the  agreement.  This  is  strongly  illustrated 
in  cases  of  marriage  settlements.  With  reference  to 
these,  four  cases  may  occur. 


1.  Both  mar- 
riage articles 
and  settle- 
ment before 
marriage. 


1.  Both  the  marriage  articles,  as  well  as  the  definitive 
settlement  may  exist  before  the  marriage.  In  this  case, 
if  the  articles  and  the  settlement  vary  in  their  terms, 
the  settlement  wiU  in  general  be  considered  the  binding 
instrument,  and  wUl  not  be  controlled  by  the  articles, 
because,  as  observed  in  Legg  v.  Goldwire?  "  When  all 
parties  are  at  liberty,  the  settlement  will  be  taken  as  a 
new  agreement." 

2.  Where  pie-  2.  But  where,  however,  the  settlement,  though  made 
nuptial  settle-  jjgfoj-e  marriage,  purports  to  be  in  pursuance  of  articles 
ports  to  be  entered  into  before  marriage,  and  there  is  a  variance, 
o"  theTrtides.  ^^^  Settlement  will  be  rectified,  and  extrinsic  evidence 
need  not  be  resorted  to.^ 


3.  But  although  a  settlement  made  before  marriage 


'  Richardson  v.  Horton,  6  Beav. 
187;  Underhill  v.  Horwood,  10 
Ves.  227-8  ;  Eawstone  v.  Parr,  3 
Pais.  424,  539. 


2  1  L.  C.  17. 

''  West  V.  Er-iissey,  1  Bro.  P.  C. 
225 ;  Bold  v.  Hutchinson,  5  De 
G.  M,  &  G.  568. 
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contains  no  reference  to  the  articles,  yet  if  it  can  be  3.  Extriuaio 
shown  that  the  settlement  was  intended  to  be  in  con-  m/^i"ie^to^' 
formity  with  the  articles,  and  there  is  clear  and  satis-  ^iiow  that  pre- 
factory  evidence  that  the  discrepancy  has  arisen  from  ment  was 
a  mistake,  the  court  will  reform  the  settlement  and  ™*'^®  "P"""' 

'  ,         suance  ot 

make  it  conformable  to  the  real  intention  of  the  parties.^  articles. 

4.  Where  the  settlement  is  made  after  marriage^  it  *•  Settlement 
will,  in  all  cases,  whether  pm:porting  to  be  made  in 
pursuance  of  the  pre-nuptial  articles   or  not,  be  con-, 
trolled  and  rectified  by  them.2 

In  Barrow  v.  Barrow^  it  was  held  that  the  errone- 
ous belief  by  the  husband  and  wife  on  their  marriage 
that  a  particular  property  stood  settled,  was  no  ground 
for  rectifying  a  settlement  so  as  to  make  it  include  that 
property ;  "  where  a  settlement  has  been  executed  which, 
carried  into  effect  a  contract  framed  under  a  mistaken 
apprehension  of  the  facts,  and  a  marriage  has  been 
actually  solemnized  on  the  faith  of  that  contract  and 
that  settlement,  it  would  be  to  substitute  a  new  con- 
tract between  the  parties,  and  not  to  carry  the  real 
contract  into  effect,  if  I  were  to  alter  the  settlement."  * 

The  court  wiU  not  correct  an  instrument  made  in  con-  Mistake  to  be 
sideration  of  marriage,  except  on  evidence  of  the  mistake  remedied 

°   '  (T       1  1  must  be  of 

of  both  parties.  In  a  case,°  where  the  husband  alone  both  parties. 
laboured  under  a  mistake,  Kindersley,  V.  C,  said: — 
"  The  wife  is  bargaining  for  herself  and  her  children, 
and  the  question  always  is,  What  is  the  contract  on 
which  the  marriage  took  place?  Here,  so  far  as  the 
wife's  contract  and  understanding  are  concerned,  the 

'  Bold  V.  Hutchinson,  5  De  G.  Mignan  v.  Parry,  31  Beav.  211. 
M.  &  G.  658,  568 ;  Breadalbane  "  18  Beav.  529. 

V.  Chandos,  2  My.  &  Cr.  739.  ^  Wilkmson  v.  Nelson,  9  W.  R. 

'  V.  Goldwire,  1  L.  C.  17 ;  393. 


ffonoi'  V.  ffonor,  1  P.  Wms.  123;  ^  Sells  v.  Sells,  1  Dr.  &  Sm.  45. 
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contract  is  the  settlement  as  it  stands,  thougli  the  hus- 
band did  not  understand  that  it  would  affect  his  pro- 
perty." 1 

Instrument  Where  an  instrument  has  been  delivered  up,  or 
or  ranoeUed  Cancelled  under  a  mistake  of  the  party,  and  in  igno- 
under  a  mis-    rancc  of  the  facts  material  to  the  rights  derived  under 

take  .  . 

it,  a  court  of  equity  will  in  all  cases  grant  relief,  upon 
the  ground  that  the  party  is  conscientiously  entitled  to 
enforce  such  rights ;  and  that  he  ought  to  have  the  same 
benefit  as  if  the  instrument  were  in  his  possession  with 
its  entire  original  validity.  2 

Defective  exe-      As  to  the  remedy  afforded  by  equity,  in  cases  of  de- 
cution  of        fective  execution  of  powers,  arising  from  mistake,  the 
same  general  principles  are  applicable  as  in  cases  of 
defective  execution  arising  from  accident.^ 

Mistakes  in  ^^  regard  to  mistakes  in  wills,  there  is  no  doubt  that 
wills.  courts  of  equity  have  jurisdiction  to  correct  them  when 

they  are  apparent  upon  the  face  of  the  wUl,  or  may  be 
made  out  by  a  due  construction  of  its  terms  ;  for  in  cases 
of  wiUs,  the  intention  will  prevail  over  the  wUl.  But 
then  the  mistake  must  be  apparent  on  the  face  of  the 
win,  otherwise  there  can  be  no  relief ;  for  parol  evidence 
or  evidence  dehors  the  will,  is  not  admissible  to  vary  or 
control  the  terms  of  the  wiU,  although  it  is  admissible 
to  remove  a  latent  ambiguity.* 

Mere  mis-  It  is  clear  that  in  point  of  law,  a  mere  misdescription 

description        j  ^  legatee  wUl  not  defeat  the  legacy.    But  it  is  equally 

of  legatee  wul  °  ,  ....  , 

not  defeat  clear  that  wherever  a  legacy  is  given  to  a  person  under 
legacy.  ^  particular  character,  which  he  has  falsely  assumed, 

1  Thompson  v.   Whitmore,  1  J.  '  St.  169-178. 

&  H.  268;  Bradford  v.  Romney,  *  St.  179;  MUner  v.  MUner,  1 

30  Beav.  431.  ^^^-  S''-  ^^^  >  StebUng  v.  WalJcey, 

"  East  India  Co.  v.  Donald,  9  2  Bro.  C.  C.  85. 
Yes.  275  ;  St.  167. 
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and  which  can  alone  be  supposed  the  motive  of  the  Legacy  ob- 
bounty,  the  law  will  not  permit  him  to  avail  himself  of  fXe  pereona- 
it ;  and  therefore  he  cannot  demand  his  legacy.^    Thus,  *i°"- 
where  a  woman  gave  a  legacy  to  a  man,  describing  him 
as  her  husband,  when,  in  point  of  fact  the  marriage  was 
void,  he  having  a  former  wife  then  living,  the  bequest 
was  in  equity  held  void.^ 

Where  a  legacy  is  given  or  revoked  upon  a  mistake  Revocation  of 
of  facts,  equity  will  give  relief.  Thus,  if  a  testator  ^fg*°^°^f* 
revokes  legacies  to  A.  and  B.  giving  as  a  reason  that  fae's. 
they  are  dead,  and  they  are  in  fact  living,  equity  will 
hold  the  revocation  invalid,  and  decree  the  legacies.^ 
But  a  false  reason  given  for  a  legacy  or  for  the  revoca- 
tion of  a  legacy,  is  not  always  a  sufficient  ground  to 
avoid  the  act  or  bequest  in  equity.  To  have  such  an 
effect,  it  must  be  clear  that  no  other  motive  mingled  in 
the  legacy,  and  that  it  constituted  the  substantial  ground 
of  the  act  or  bequest.*  In  Kennell  v.  Abbott,^  the 
Master  of  the  Eolls  thus  expresses  himself: — "  I  desire 
to  be  understood  not  to  determine,  that  where,  from 
circumstances  not  moving  from  himself,  the  description 
is  inapplicable,  as  where  a  person  is  supposed  to  be  a 
child  of  the  testator,  and  from  motives  of  love  and 
affection  for  that  child,  supposing  it  to  be  his  own,  he 
has  given  a  legacy  to  it,  and  it  afterwards  turns  out 
that  he  was  imposed  upon,  and  the  child  was  not  his 
own,  I  am  not  disposed  by  any  means  to  determine  that 
the  provision  for  that  child  should  totally  fail ;  for 
circumstances  of  personal  affection  to  the  child  might 
mix  with  it,  and  which  might  entitle  him,  though  he 
might  not  fill  that  character  in  which  the  legacy  is 
given.  Neither  would  I  have  it  understood  that  if  a 
testator,  in  consequence  of  supposed  affectionate  conduct 

1  Giles  V.  Giles,  1  Keen.  692.  321. 

»  Kennell  v.  Abbott,  4  Ves.  808.  ^  St.  183. 

'  Campbell  v.  French,    3   Ves.  «  i  Ves.  808. 
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of  his  wife,  being  deceived  by  her,  gives  her  a  legacy  as 
to  his  chaste  wife,  evidence  of  her  violation  of  her 
marriage  vow  could  be  given  against  that.  It  would 
open  too  wide  a  field." 

The  party  Finally,  it  must  be  remembered,  that  in  all  cases  of 

vmsthave  ^^^  relief  by  aiding  and  correcting  defects  or  mistakes,  the 
a  superior  party  Seeking  relief  must  stand  upon  some  equity, 
superior  to  that  of  the  party  against  whom  he  asks  it. 
If  the  equities  are  equal,  a  court  of  equity  is  silent  and 
passive.  Thus,  equity  will  not  give  reUef  as  against  a 
6ojia_^e  "purchaser  for  valuable  consideration,  i 

No  relief  as         Nor  will  equity  relieve  one  person  claiming  under  a 
voUmt^rs       voluntary  defective  conveyance  against  another,  claim- 
ing also  under  a  voluntary  conveyance ;  but  will  leave 
the  parties  to  their  rights  at  law.  2    Nor  will  the  re- 
medial powers  of  courts  of  equity  extend  to  the  supply- 
Or  where        ing  of  any  circumstances,  for  the  want  of  which,  the 
d^^r*  d  f  1 1  legislature  has  declared  an  instrument  void  ;  for  other- 
by  statute.      wise,  equity  would  in  effect  defeat  the  very  policy  of  the 
legislatiye  enactments.  ^ 

1  Powell  V.  Price,   2  P.   Wms.  Mad.  516. 

535  ;    Dailies  v.   Davies,  4  Beav.  ^  Hibbert  v.   Rolleston,  3   Bro. 

64 ;  Thompson  v.  Simpson,  1  Dr.  C.  C.  571 ;  Dixon  v.  Ewa/rt,  3  Mer. 

&  War.  491.  322. 

"  St.    176  :    Moodie  v.  Reid,    1 


CHAPTEE  III. 

ACTUAL  FRAUD. 

It  may  be  laid  down  as  a  general  rule  that  courts  Fraud, 
of  equity  exercise  a  general  jurisdiction  in  cases  of 
fraud,  sometimes  concurrent  with,  and  sometimes  ex- 
clusive of,  the  common  law  courts.  There  are  a  variety 
of  cases  of  fraud  for  which  the  common  law  affords 
complete  and  adequate  relief,  and  with  reference  to 
these  cases.  Chancery  may  be  said  to  possess  a  general 
and  perhaps  a  universal  concurrent  jurisdiction.  But 
there  are  many  cases  in  which  fraud  is  utterly  irre- 
mediable at  law,  and  over  these  courts  of  equity  have 
an  exclusive  jurisdiction. 

"  As  to  relief  against  frauds  no  invariable  rules  can  No  invariable 
be  established.  Fraud  is  infinite ;  and  were  a  court  ™^g/^ '" 
of  equity  once  to  lay  down  rules  how  far  they  would 
go,  and  no  farther,  in  extending  their  relief  against  it, 
or  to  define  strictly  the  species  or  evidence  of  it,  the 
jurisdiction  would  be  cramped  and  perpetually  eluded 
by  new  schemes,  which  the  fertility  of  man's  invention 
would  contrive."  i 

To  attempt,  therefore,  the  definition  of  a  subject  so 
varied  and  diversified  in  its  forms  as  fraud,  would 
scarcely  be  judicious  or  useful,  if  it  were  possible.  The 
mode  and  extent  of  the  equity  jurisdiction  over  fraud 
will  best  be  illustrated  by  the  examination  of  a  few  of 
the  more  marked  classes  of  cases,  in  which  the  prin- 
ciples which  regulate  the  action  of  courts  of  equity  are 

Parke's  Hist,  of  Clian.  508,  St.  186. 
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fully  developed,  and  from  which  analogies  may  be  drawn 
to  guide  us  in  the  investigation  of  other  and  novel  cir- 
cumstancee.i 


Equity  acta 
upon  weaker 
evidence 
than  law  in 
inferring 
fraud. 


Before,  however,  proceeding  to  those  subjects  it  may 
be  proper  to  observe  that  although  courts  of  law,  equally 
with  courts  of  equity,  hold  that  fraud  is  not  to  be  pre- 
sumed, the  latter  courts  will  act  upon  circumstances 
as  presumptions  of  fraud,  where  courts  of  common  law 
would  not  deem  them  satisfactory  proofs.  In  other 
words,  courts  of  equity  will  grant  relief  upon  the  ground 
of  fraud  established  by  presumptive  evidence,  which 
evidence,  courts  of  law  would  not  always  deem  sufficient 
proof  to  justify  a  verdict  at  law.^ 


The  subject  of  fraud  may  be  divided  jnto  two  sec- 
tions, Actual  Fraud  and  Constructive  Fraud. 

Actual  fraud.  An  Actual  fraud  may  be  defined  as  something  said, 
done,  or  omitted,  with  the  design  of  perpetrating  what 
the  party  must  have  known  to  be  a  positive  fraud.^ 

Of  two  kinds.      Actual  frauds  are  of  two  Muds,*  — 

I,  Those,  so  called,  from  a  consideration  of  the  con- 
duct of  the  guilty  parties,  irrespective  of  any  peculiarity 
in  the  position  of  the  injured  parties. 

II.  Those  frauds  arising  chiefly  from  a  consideration 
of  the  peculiar  condition  of  the  parties  on  whom  it  is 
practised. 

1  Arising  !•  i'^)  ^^^  °^  *^®  largest  classes  of  cases  in  which 

from  the  con-  courts  of  equity  are  accustomed  to  grant  relief  is  where 
^llpLtive'^  there  has  been  a  misrepresentation,  or  suggestio  falsi. 

of  position  of 

injured  party.      i  qj.  ■,  gg  483  ; 


1  St.  189. 

"  Chesterfield  v.  Jmrnen,  1  L.  C. 

483 ;  Fvllager  v.  Clarice,  18  Ves. 


,  St.  190. 
8  Sm.  Man.  55. 
Sm.  Man.  67. 
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With  reference  to  this  subject  the  following  propositions  Misrepresenta- 
may  be  laid  down : — 


tion. 


Where  a  party  intentionally,  or  by  design,  misrepre-  where  the 

sents  a  material  fact,  or  produces  a  false  impression  in  f^^l  makes 
'       r  ^     .  it  intention- 

order  to  mislead  another,  or  to  entrap  or  cheat  him,  or  to  aUy. 

obtain  an  undue  advantage  over  him,  in  every  such  case 

there  is  a  positive  fraud,  in  the  truest  sense  of  the  terms,  i 

And  not  only  does  fraud  exist  where  the  statements  where  party 
are  known  to  be  false  by  those  who  made  them,  but  a  f !"^  °°*  '^?°"' 

.  ,      ,  his  assertion 

case  of  fraud  is  also  constituted  where  statements,  false  to  be  true, 
in  fact,  are  made  by  persons  who  do  not  know  them 
to  be  true  or  false,  or  who  beheve  them  to  be  true,  if  in 
the  due  discharge  of  their  duty,  they  ought  to  have  known, 
or  if  they  had  formerly  known,  and  ought  to  have  re- 
membered the  fact  which  negatives  the  representation 
made.2 

Every  man  must  be  held  responsible  for  the  con-  Misrepre- 
sequences  of  a  false  representation  made  by  him  to  mentation 

.,  ,  .  1  f.    ,  ,  ,  ,.       made  with 

another,  upon  which  a  tmra  person  acts,  and  so  acting  intent  to  mis- 
is  injured  or  damnified,  provided  it  appear  that  such  ^^^^^  ^'"'^'^ 
false  representation  was  made  with  the  intent  that  it 
should  be  acted  upon  by  such  third  person  in  the 
manner  that  occasions  the  injury  or  loss,  and  provided 
the  injury  be  the  immediate  and  not  the  remote  con- 
sequence of  the  representation  thus  made.^ 

As  a  matter  of  conscience  any  deviation  from  the 
most  exact  and  scrupulous  sincerity  is  contrary  to  the 
good  faith  that  ought  to  prevail  in  contracts.  But 
courts  of  justice  generally  find  themselves  compelled 

1  St.  192.  304. 

'  St.  193;  PnUford\.  Richards,  ^  Bwrry  v.  Croshey  2  Johns,  & 

17  Beav.  94  ;   Rawlins  v.   Wick-  Hem.  22. 
ham,  1  Giff.  355  ;  3  De  G.  &  Jo. 


dans  locum 
contractui 


362  CONCURRENT  JURISDICTION. 

to  assign  limits  to  the  exercise  of  their  jurisdiction,  far 
short  of  the  principles  deducible  ex  aequo  et  bono ;  and 
with  reference  to  the  concerns  of  human  life  they  en- 
deavour to  aim  at  mere  practical   good  and  general 
Misrepresenta-  Convenience.  1     Accordingly,  therefore,  a  misrepresenta- 
rfsome mate-  ^i*^"^'  ^"^  ^"^^^"^  *°  justify  the  rescission  of  a  contract, 
rial  fact.         must  be  CSS  to  some  material  fact  constituting  an  in- 
ducement or  motive  to  the  act  or  omission  of  the  other 
party. "^     "  To  use  the  expression  of  the  Roman  law,  it 
It  must  be      must  be  a  representation,  dans  locum  contractui,  that 
is,  a  representation  giving  occasion  to  the  contract ;  the 
proper  interpretation  of  which  appears  to  me  to  be 
the  assertion  of  a  fact  on  which  the  person  enteriug 
into  the  contract  relied,  and  in  the  absence  of  which 
it  is  reasonable  to  infer  that  he  would  not  have  entered 
into  it ;  or  the  suppression  of  a  fact,  the  knowledge  of 
which  it  is  reasonable  to  infer  would  have  made  him 
abstain  from  the  contract  altogether."  3, 

Misrepresenta-      In  the  next  place,  the  misrepresentation  must  be  not 
tion  must  be    qjJ„  Jjj  something  material,  but  it  must  be  something 

of  something     _      •'  . 

in  which  there  in  regard  to  which  the  one  party  places  a  known  trust 
reposed.*'^^"''*  or  confidence  in  the  other.  It  must  not  be  a  mere 
matter  of  opinion,  equally  open  to  both  parties  for 
examination  and  inquiry,  where  neither  party  is  pre- 
sumed to  trust  the  other,  but  to  rely  on  his  own 
judgment.* 

Caiieat  emptor  But  if  the  purchaser,  choosing  to  judge  for  himself, 
where  pur-  ^Qgg  not  avail  himsclf  of  the  knowledge,  or  means  of 
to  judge  for  knowledge,  open  to  him  or  his  agents,  he  cannot  be 
himself.  .  heard  to  say  that  he  was  deceived  by  the  vendor's  mis- 
representations, for  the  rule  is  caveat  emptor.^  To  this 
ground  of  unreasonable  indiscretion  and  confidence,  may 

1  St.  194.  *  St.  197. 

'  St.  195.  °  St.  200  (a.) 

»  Puhfordv.  Richards,  17  Beav.  96. 
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be  referred  the  common  language  of  puffing  and  com- 
mendation of  commodities,  which,  however  reprehensible 
in  morals,  as  gross  exaggerations  or  departures  from 
truth,  are  nevertheless  not  treated  as  frauds  which 
will  avoid  contracts.  Simplex  commendatio  non  ohli- 
gatA 

In  the  next  place,  the  party  must  be  misled  by  the  The  party 
misrepresentation  ;  for  if  he  knows  it  to  be  false  when  '^^^^^  the"^" 
made,  it  cannot  influence  his  conduct,  and  it  is  his  own  repreaenta- 
indiscretion,  and  not  any  fraud  or  surprise,  of  which  he 
has  any  just  complaint  to  make  under  such  circum- 
stances. 2 

In  the  next  place,  the  party  must  have  been  misled  The  party 
to  his  prejudice  or  injury ;  for  courts  of  equity  do  not,  t^en  misled 
any  more  than  courts  of  law,  sit  for  the  purpose  of  *<?  liis  preju- 
enforcing  moral  obligations,  or  correcting  unconscien- 
tious acts,  which  are  followed  by  no  loss  or  damage.  ^ 

Where  a  person  has  been  induced  to  enter  into  a  If  misrepre- 
contract  by  a  material  misrepresentation  of  the  other  bTm^dTgoTd 
party,  the  latter  shall  be  compelled  to  make  it  good  equity  will 
at  the  option  of  the  former,  if  the  representation  be  one  °°™P® 
which  can  be  made  good ;  if  not,  the  person  deceived 
shall  be  at  liberty  to  avoid  the  contract.* 

A  person   cannot   avail   himself  of  what   has  been  A  person  to 
obtained  by  the  fraud  of  another,  unless  he  is  not  only  of  an^tS'* 
free  from  any  participation  in  the  fraud,  but  also  has  ^aud  must 

1      T  1  .  ^        . .        J.  himself  be 

given  some  valuable  consideration. »  innocent  and 

have  given 
value. 

1  St.  201.  *  Pulafordv.  Richards,  17  Beav. 

^  St.  202;  Nelson  v.   Stocher,  i  95;  Rawlins  y.  Wichham,  3  De  G. 

De  G.  &  Jo.  458.  &  Jo.  304,  322. 

'  St.  203;  Slim  v.  Croucher,  1  "  Scholefield  v.  Tempter,   i   Tie 

De  G.   F.  &   J.  518;  Fellowes   v.  G.  &  Jo,  433. 
Owydyr,  1  Sim,  63. 
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Batification. 


Suppressio 
veri. 


The  facta 
must  be  such 
as  the  party 
was  under  a 
legal  obliga- 
tion to  dis- 
close. 


Purchase  of 
land  with 
mine  un- 
known to 
vendor,  but 
known  to 
vendee. 


The  defrauded  party  may,  by  his  subsequent  acts, 
with  full  knowledge  of  the  fraud,  deprive  himself  of  all 
right  to  relief,  as  well  in  equity,  as  at  law ;  as  if  with 
full  knowledge  of  the  fraud  he  gives  a  release  to  the 
party  who  has  defrauded  him,  or  has  continued  to  deal 
with  him  after  he  knew  all  the  facts.  ^ 

(6.)  Another  class  of  cases  for  relief  in  equity,  is 
where  there  is  an  undue  concealment,  or  suppressio  veri, 
to  the  injury  or  prejudice  of  another.  A  suppressio  veri 
is  as  fatal  as  a  suggestio  falsi.  It  is  not  every  conceal- 
ment, even  of  facts  material  to  the  interests  of  a  party, 
which  will  entitle  him  to  the  interposition  of  a  court  of 
equity.  The  case  must  amount  to  the  suppression  of 
facts  which  one  party,  under  the  circumstances,  is 
bound  in  conscience  and  duty  to  disclose  to  the  other 
party,  in  respect  of  which  he  cannot  be  innocently 
silent,  and  which  the  other  party  has  a  right,  not 
merely  in  faro  conscientice,  but  juris  et  de  jure,  to 
know.  2  ' 

Thus  it  has  been  said  by  Lord  Thurlow,3  that  if  A., 
knowing  of  a  mine  on  the  estate  of  B.,  of  which  he 
knows  B.  to  be  ignorant,  should,  concealing  the  fact, 
enter  into  a  contract  to  purchase  that  estate  for  a  price 
which  it  would  be  worth,  without  considering  the  mine, 
the  contract  would  be  good.  In  such  cases  the  ques- 
tion is  not  whether  an  advantage  has  been  taken,  which 
in  point  of  morals  is  wrong,  or  which  a  man  of  delicacy 
would  not  have  taken.  But  it  is  essentially  necessary,  in 
order  to  set  aside  the  transaction,  not  only  that  a  great 
advantage  should  be  taken,  but  it  is  also  necessary  to 
show  some  obligation  binding  the  party  to  make  the 
discovery.4 


1  St.  203  (a);  Vigers  v.  Pike,  8 
CI.  &  Fin.  562,  630. 

^  St.  204, 207 ;  Fox  v.  Machreih, 
1  L.  C.  127  ;  Turner  v.  Harvey, 


Jacob  R.  178. 

3  2  Bro.  C.  C.  420. 
«  St.  205. 
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On  the  other  hand,  if  a  vendor  should  sell  an  estate  If  vendor 
knowing  he  had  no  title  to  it,  or  knowing  that  there  "nown  thlt 
were  encumbrances  on  it  of  which  the  vendee  was  vendee  could 
ignorant,  the  suppression  of  such  a  material  fact,  in  knowledge, 
respect  to  which  the  vendor  must  know,  that  the  very- 
purchase  implied  a  trust  and  confidence  on  the  part  of 
the  vendee,  that  no  such  defect  existed,  would  clearly 
avoid  the  sale  on  the  ground  of  fraud,  i 

In  many  cases,  especially  in  cases  of  sales  of  personal  As  to  intrinsic 
chattels,  the  maxim  caveat  emptor  is  applied ;  and  un-  ^00^1  chattels 
less  there  be  some  misrepresentation  or  artifice  to  dis-  caveat  emptor. 
guise  the  thing  sold,  or  some  warranty  as  to  its  charac-  loJ^some  arti- 
ter  or  quality,  and  unless  the  vendor  is  under  some  fi^e  or  war- 
obligation  to  make  a  disclosure,  the  vendee  is  under- or  vendor  was 
stood  to  be  bound  by  the  sale,  notwithstanding  there  Y"°<i  '^  "^i^" 
may  be  any  intrinsic  defects  in  it  known  to  the  vendor, 
but  unknown  to  the  vendee,  materially  afi'ecting  its 
value.2 

But  there  are,  on  the  other  hand,  certain  cases  where  Silence  some- 
from  the  very  nature  of  the  transaction,  the  silence  of  the  ^™^nt  to  * 
party — his    concealment   of    a   fact — must   import   as  direct  affirma- 
much  as  a  direct  affirmation,  and  be  deemed  equivalent 
to  it.     Cases  of  insurance  afford  a  ready  illustration  of  Cases  of  in- 
this  doctrine.     In  such  cases  the  underwriter  neces-  ™''*°°^- 
sarily  reposes  a  trust  and  confidence  in  the  insured,  as 
to  all  facts   and  circumstances  which   are  peculiarly 
within  his  own  knowledge,   and  which  are  not   of  a 
public  and  general  nature,  and  which  the  underwriter 
either  knows  or  is  bound  to  know.     Indeed,  most  of  the 
facts  and  circumstances  which  may  affect  the  risk  are 
generally  within  the  knowledge  of  the  insured  only ; 

1  St.  208;   Arnot  v.   Biscoe,  1  '  St.  212;  Martin  v.  Morgan, 

Ves.    Sr.    95,    96;    Edwards   v.  1  Bred.  &  Bing,  289;  Walker  v. 

M'Lem),  2  Swanst.  287  ;  Bllard  Symonds,  3  Swanst.  62. 
V.  Llandaff,  1  Ball.  &  B.  241. 
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The  insured 
must  commu- 
nicate all 
material  facts 
within  his 
knowledge. 


aud,  therefore,  the  underwriter  may  be  said  emphati- 
cally to  place  trust  and  confidence  in  him  as  to  all  such 
matters.  And  hence,  the  general  principle  is,  that  in 
all  cases  of  insurance  the  insured  is  bound  to  communi- 
cate to  the  underwriter  all  facts  and  circumstances, 
material  to  the  risk,  within  his  knowledge ;  and  if  they 
are  withheld,  whether  the  concealment  be  by  design  or 
by  accident,  it  is  equally  fatal  to  the  contract.! 


Inadequacy  of 
consideration 
wUl  not  per  se 
avoid  a  con- 
tract. 


Inadequacy 
may  be  evi- 
dence of 
fraud,  and 
then  it  will 
avoid  a  con- 
tract. 


Inadequacy  of  consideration,  or  any  other  inequality 
in  the  bargain,  is  not  to  be  understood  as  constituting, 
per  se,  a  ground  to  avoid  a  bargain  in  equity.  ^  For 
courts  of  equity,  as  well  as  of  law,  act  upon  the  ground 
that  every  person  who  is  not,  from  his  peculiar  circum- 
stances or  condition,  under  disability,  is  entitled  to  dis- 
pose of  his  property  in  such  manner,  and  upon  such 
terms  as  he  chooses.  Besides,  the  value  of  a  thing  is 
what  it  will  produce,  in  its  nature  fluctuating,  and  de- 
pending on  a  thousand  different  circumstances,  One 
man,  in  the  disposal  of  his  property,  may  sell  it  for  less 
than  another  would.  He  may  sell  it  under  a  pressure 
of  circumstances  which  may  induce  him  to  part  with  it 
at  a  particular  time.  On  the  other  hand,  the  sole  in- 
ducement to  a  purchaser  may  be  the  lowness  of  the 
price ;  or  the  purchaser  may  have  simply  accepted  the 
proposals  of  the  vendor,  instead  of  being  the  originator 
of  the  transaction,  like  a  man  whose  design  is  to  gain  a 
fraudulent  advantage  over  another.  3 

Still,  however,  there  may  be  such  unconscionableness 
or  inadequacy  in  a  bargain  as  to  demontrate  some  gross 
imposition  or  undue  influence ;  and  in  such  cases  courts 
of  equity  will  interfere  upon  the  ground  of  fraud.     But 

Pole  V.  Fitzgerald, 


1  St.  216  ; 
4  Bro.  P.  C.  439;  Da  Costa  f. 
Scandret,  2  P.  Wms.  170;  Proud 
foot  V.  Montejiore,  2  L.  R.  Com. 
h.  Q.  B.  511. 


"  Abbott  V.  Sworder,  4  De  G.  & 
Sm.  448  ;  Harrison  v.  Guest,  6  De 
G.  M.  &  G.  424. 

3  Sm.  Man.  63;  St.  245. 
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then    such    unconscioaableness,    or    such    inadequacy  it  must  be 
should  be  made  out  as  would  shock  the  conscience,  and  ^adequacy 

Bhookmg  the 

amount  m  itself  to  conclusive  and  decisive  evidence  of  conscience, 
fraud.  And  where  there  are  other  ingredients  in  the 
case  of  a  suspicious  nature,  gross  inadequacy  must  fur- 
nish the  most  vehement  presumption  of  fraud,  l  As  if 
proper  time  is  not  allowed  to  the  party,  and  he  acts 
improvidently ;  if  he  is  importunately  pressed ;  if  those 
in  whom  he  places  confidence  make  use  of  strong  per- 
suasions ;  if  he  is  not  fully  aware  of  the  consequences, 
but  is  suddenly  drawn  into  the  act ;  if  he  is  not  per- 
mitted to  consult  disinterested  friends  before  he  is  called 
upon  to  act  in  circumstances  of  sudden  emergency  or 
unexpected  right  or  acquisition ;  in  these,  and  many 
like  cases,  if  there  has  been  gross  inequality  in  the 
bargain,  courts  of  equity  will  set  aside  the  contract  at 
the  instance  of  the  party  defrauded.  2 

In  Harrison  v.  Guest,^  where,  after  the  death  of  a  Hamson  v. 
vendor,  the  sale  was  impeached  by  his  personal  repre-  "^**' 
sentatives,  on  the  ground  that  at  the  time  of  the  sale  he 
was  an  illiterate,  bedridden  old  man  of  seventy-one 
years  of  age,  and  had  acted  without  independent  pro- 
fessional advice,  and  had  conveyed  away  the  property 
in  question,  of  the  value  of  £400,  for  the  consideration 
of  a  provision  by  way  of  board  and  lodging  during  his 
life,  which  only  endured  six  weeks  after  the  conveyance, 
it  was  held  that,  in  the  absence  of  any  fraud,  and  the 
evidence  showing  that  he  had  declined  to  employ  pro- 
fessional advice  for  himself,  such  a  transaction  was  not 
impeachable  on  the  mere  ground  of  inadequacy  of  con- 
sideration.* 

But  courts  of  equity  will  not  relieve  in  all  cases,  even 

1  St.  246;  Sari-ison  v.  Guest,  6  ^  Abbott  v.  Sworder,  4  De  G.  & 
De  G.  M.  &  G.  424.                                 S.    448  ;  Loncjmate  v.    Ledger,    2 

2  St.  261.  GifF.  167. 
J  6  De  G.  M.  &  G.  424. 
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Equity  will  of  very  gross  inadequacy,  attended  with  circumstances 
where  parties  which  might  otherwise  induce  them  to  act,  if  the  parties 
cannot  be  cannot  be  placed  in  statu  quo  ;  as  for  instance,  in  cases 
statu  quo.  of  marriage  settlements,  for  the  court  cannot  unmarry 
the  parties.  1 

Gifts  and  Gifts  and  legacies  are  often  bestowed  upon  persons 

ioSution"  upon  condition  that  they  shall  not  marry  without  the 
against  marry-  consent  of  parents,  guardjans,  or  other  confidential  per- 
consTnt.°"  sons.  In  such  a  case  the  doctrine  is  now  firmly  estab- 
lished that  courts  of  equity  wUl  not  suffer  the  manifest 
object  of  the  condition  to  be  defeated  by  the  fraud, 
or  dishonest,  corrupt,  or  unreasonable  refusal  of  the 
party  whose  consent  is  required  to  the  marriage.  2 

Cases  of  fraud      H-  Cases  of  fraud,  arising  chiefly  from  the  peculiar 
arismg  from     condition  of  the  injured  parties. 

the  condition  ■'  ^ 

of  the  injured 

Freehand  full  "^^^  general  theory  of  the  law,  in  regard  to  acts  done, 
consent  neces-  and  Contracts  made,  by  parties,  affecting  their  rights  and 
agreeme^!'^^  interests,  is  that  in  all  such  cases  there  must  be  a  free 
and  fuU  consent  to  bind  the  parties.  Consent  is  an  act 
of  reason,  accompanied  with  deliberation,  the  mind 
weighing,  as  in  a  balance,  the  good  and  evil  on  each 
side.  And,  therefore,  it  has  been  well  remarked  that 
every  true  consent  supposes  three  things :  first,  a  phy- 
sical power;  secondly,  a  moral  power;  and  thirdly,  a 
serious  and  free  use  of  them. 


Persons  non 


1.  Hence  it  is  that  the  contracts  and  other  acts  of 

compotes         idiots,  lunatics,  and  other  persons  non  compotes  mentis, 

wherever,  from  the  nature  of  the  transaction,  there  is 

not  evidence  of  entire  good  faith,  or  the  contract  or 

other  act  is  not  seen  to  be  just  in  itself,  or  for  the 

'  St.   250  ;   North  v.  Ansell,  2       10  Ves.  245 ;   Clarice  v.   Parher, 
P.  Wms.  619.  19  Ves.  18. 

=  St.  257;  Dashwood  v.  Bulkehy, 
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benefit  of  those  persons,  will  be  set  aside  in  a  court  of 
equity,  or  made  subservient  to  their  just  rights  and 
interests.  1    Where,  indeed,  a  contract  is  entered  into  A  oontraot 
with  good  faith,  and  is  for  the  benefit  of  such  persons,  i^'*^odf^th° 
such  as  for  necessaries,  courts  of  equity,  as  well  as  of  and  for  his 
law,  will  uphold  the  transaction.     And  so,  if  a  purchase  be  upheld. 
is  made  in  good  faith,  without  any  knowledge  of  the 
incapacity,  and  no  advantage  has  been  taken  of  the 
party,  courts  of  equity  will  not  interfere  to  set  aside  the 
contract,  if  injustice  will  thereby  be  done  to  the  other 
side,  and  the  parties  cannot  be  placed  in  statu  quo,  or  in 
the  state  in  which  they  were  before  the  purchase.  ^ 

2.  But  to  set  aside  any  act  or  contract  on  account  of  2.  Drunken- 
drunkenness,  it  is  not  sufficient  that  the  party  is  under  ^^^' 
undue  excitement  from  liquor.     It  must  rise  to  that  Must  be  ex- 
degree  which  may  be  called  excessive  drunkenness,  order  to"et 
where  the  party  is  utterly  deprived  of  the  use  of  his  aside  contract, 
reason  and  understanding ;  for  in  such  a  case  there  can 
in  no  just  sense  be  said  to  be  a  serious  and  deliberate 
consent  on  his  part.     If  there  be  not  that  degree  of  ex- 
cessive drunkenness,  then  courts  of  equity  will  not  in-  slight  intoxi- 

terfere  at  all,  unless  there  has  been  some  contrivance  or  nation  not  a 
'  _  _  cause  for  re- 

management  to  draw  the  party  into  drink,  or  some  un-  lief  unless 

fair  advantage  taken  of  his  intoxication.     For  in  general  g^^g  unfair*" 
courts  of  equity,  as  a  matter  of  public  policy,  do  not  advantage 
incline,  on  the  one  hand,  to  lend  their  assistance  to  a 
person  who  has  obtained  a  deed  or  agreement  from 
another  in  a  state  of  intoxication;  and  on  the  other 
hand,  they  are  equally  unwilling  to  assist  the  intoxi- 
cated party  to  get  rid  of  his  agreement  or  deed  merely 
on  the  ground  of  his  intoxication  at  the  time.     They 
wiU  leave  the  parties  to  their  ordinary  remedies  at  law.  Parties  left 
unless  there  is  some  contrivance  or  some  imposition  remedv  at 
practised.  law. 

'  St.  227.  3  K.  &  J.  342. 

»  St.  229  ;   Manly  v.  Bmkke,  »  St.  231. 

2a 
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3.  Imbecile 
pei-BonB. 


3.  Closely  allied  to  the  foregoing  are  cases,  where  a  per- 
son, although  not  positively  nrni  compos,  or  insane,  is  yet 
of  such  great  weakness  of  mind  as  to  be  unable  to  guard 
himself  against  imposition,  or  to  resist  importunity,  or 
undue  influence.  In  such  cases,  if  the  circumstances 
justify  the  conclusion  that  the  party  has  been  imposed 
on  or  circumvented,  the  transaction  will  be  held  void 
in  equity;  and  the  burden  of  proof  is  on  the  other 
party,  to  show  that  no  unfair  advantage  was  taken  of 
his  weakness,  and  that  a  fair  price  was  given  to  him.i 


4.  Persona  of  4.  CasBS  of  an  analogous  nature  may  easily  be  put, 
understanding  '^bere  the  party  is  subjected  to  undue  influence,  al- 
under  undue  though  in  Other  rcspccts  of  competent  understanding ; 
as  where  he  does  an  act  or  makes  a  contract  when  he 


influence. 


Duress. 


Extreme 
necessity. 


is  under  duress,  or  under  the  influence  of  extreme 
terror,  or  of  threats,  or  of  apprehensions  short  of  duress. 
For  in  cases  of  this  sort  he  has  no  free  will,  but  stands 
in  vinculis.  And  the  constant  rule  in  equity  is,  that 
where  a  party  is  not  a  free  agent,  and  is  not  equal  to 
protecting  himself,  the  court  wiU  protect  him.2  Cii- 
cumstances  also  of  extreme  necessity  and  distress  of  the 
party,  although  not  accompanied  by  any  direct  restraint 
or  duresSj  may  in  like  manner  justify  the  court  in 
setting  aside  a  contract  by  him,  on  account  of  some 
oppression,  or  fraudulent  advantage,  or  imposition  at- 
tendant upon  it.^ 


6.  Infants.  5.  The  acts  and  contracts  of  infants  are  not  as  a 

general  rule  binding  upon  them,  because  the  presump- 
tion of  the  law  is  that  they  have  not  sufficient  reason 
or  discernment  of  understanding  to  bind  themselves. 


1  Longmate  v.  Ledger,  2  Giff. 
164;  St.  234. 

'  Evans  v.  Llewellyn,  1  Cox, 
340;  Hmoes  v.  Wyatt,  3  Bro.  C.  C. 

l.i.'^. 


8  St.  239  ;  Gonld  v.  Okeden,  i 
Bro.  P.  C.  198 ;  Farmer  v.  Parmer, 
1  H.  L.  Cas.  724  ;  Boyse  v.  Ross- 
borough,  6  H.  L.  Cas,  2,  49. 
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There  are  iadeed  certain  cases  in  which  infants  are 
permitted  by  law  to  bind  themselves  by  their  acts  and 
contracts,  as  by  contracts  for   necessaries   suitable  to  Liable  for 
their  degree  and  quality,  or  by  a  contract  of  hiring  and  "eoeseanes. 
services  for  wages,  or  by  some  act  which  the  law  requires 
them  to  do.     But  generally  infants  are  favoured  by  the  Equity  will 
law  as  well  as  by  equity,  in  all  things  which  are  for  °°*  uphold 

.  J        L       ^  1  o  .-.T,aii  agreement 

their  benefit,  and  are  saved  from  bemg  prejudiced  by  to  an  infant's 
anything  to  their  disadvantage.     But  this  rule  is  de-  Prejudice, 
signed  as  a  shield  for  their  own  protection,  and  not  as 
a  means  to  perpetrate  a  fraud  or  injustice  on  others ; 
at  least,  not.  where  courts  of  equity  have  authority  to 
reach  it  in  cases  of  meditated  fraud.i 

There  is  an  important  difference  between  the  acts 
and  contracts  of  infants,  and  those  of  lunatics,  idiots, 
&c.     The  act  or  contract  of  a  lunatic  or  idiot  is  ah  ^cts  of  a 
initio  void,  and  can  never  be  validated  in  any  mode.  l>™atio  ^^re 

'  ■'  void. 

But  in  regard  to  the  acts  and  contracts  of  infants,  some  Acts  of  an 
are  wholly  void,  others  are  merely  voidable.  Where  'J'Ji^"  ^i™''''  ^* 
they  are  utterly  void,  they  are  from  the  beginning  mere 
nullities  and  incapable  of  operation.  But  where  they 
are  voidable,  it  is  in  the  election  of  the  infant  to  avoid 
them  or  not,  when  he  arrives  at  full  age.  In  general, 
where  a  contract  may  be  for  the  benefit,  or  to  the 
prejudice  of  an  infant,  he  may  avoid  it  as  well  at  law, 
as  in  equity.  Where  it  can  never  be  for  his  benefit,  it 
is  utterly  void.^ 

In  regard  to  femes  -  covert  the  case  is  still  stronger  ;  pemes  comn 
for,  generally  speaking,  at  law  they  have  no  capacity  li.^ve  no  capa- 
to  do  any  acts,  or  to  enter  into  any  contracts,  and  such  tract  at  law. 
acts  and  contracts  are  treated  as  mere  nullities.     Courts 
of  equity,  however,  have  broken  in  upon  this  doctrine, 
and  have  in  many  respects  treated  the  wife  as  capable  separate 
of  disposing  of  her  own  separate  property,  and  of  doing  estate  in 
1  St.  241.  =  St.  241. 
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other  acts,  as  if  she  were  a  feme  sole.  In  cases  of  this 
sort,  the  same  principles  will  apply  to  the  acts  and  con- 
tracts of  a  married  woman,  as  would  apply  to  her  as  a 
feme  sole,  unless  the  circumstances  give  rise  to  a  pre- 
sumption of  fraud,  imposition,  unconscionable  advan- 
tage, or  undue  influence.^ 

1  St.  243. 


CHAPTEE  IV. 

CONSTRUCTIVE  FRAUD. 

By  Constructive  Frauds  are  meant  such  acts  or  con-  Constructive 
tracts  as,  although  not  originating  in  any  actual  evil^""**^^" 
design  or  contrivance  to  perpetrate  a  positive  fraud  or 
injury  upon  other  persons,  are  yet,  by  their  tendency  to 
deceive  or  mislead  other  persons,  or  to  violate  private  or 
puhHc  confidence,  or  to  impair  or  injure '  the  public 
interests,  deemed  equally  reprehensible  with  positive 
fraud,  and  therefore  are  prohibited  by  law,  as  within 
the  same  reason  and  mischief,  as  acts  and  contracts  done 
rrtalo  animo.^ 

The  cases  under  this  head  may  be  divided  into  three  Three  classes. 


I.  Cases  of  constructive  fraud,  so  called  because  they  i.  Construc- 
are  contrary  to  some  general  public  policy,  or  to  some  ^^^^.^.j^J^jg*' 
fixed  artificial  policy  of  the  law.  public  policy. 

Marriage  brokage  contracts,  by  which  a  person  en-  Marriage 
gages  to  give  another  some  reward  or  remuneration  if  ^^^^^^  °°"" 
he  will  negotiate  a  marriage  for  him,  are  utterly  void  2 
and  incapable  of  confirmation ;  ^  and  money  paid  pur- 
suant to  such  contract  may  be  recovered  back  in  equity.* 

On  the  same  principle  every  contract   by  which  a  Reward  to 
parent  or  guardian  obtains  any  remuneration  for  pro-  guardian^  to 
moting  or  consenting  to  the  marriage  of  his  child  or  consent  to 

^  .  .  ^  ,  marriage  of 

ward  IS  void."  child. 

^  St.  258.  Roberts  v.  Roberts. 
-  JEaU  V.  Thynne,  Show.  P.  C.  *  Smith    v.    Bruning,    2   Vern. 

76.  392. 
"  Cole  V.  Gibson,  1  Ves.  Sr.  503;  ^  Kent  v.  Allen,  2  Vern.  688. 
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Secret  agree-  The  same  principle  pervades  that  class  of  cases  where 
^/marriagT''  persons,  upon  a  treaty  of  marriage,  by  any  concealment 
or  misrepresentation,  mislead  other  parties,  or  do  acts 
which  are  by  other  secret  agreements  reduced  to  mere 
forms,  or  become  inoperative.  Thus,  where  a  man,  on 
the  treaty  for  the  marriage  of  his  sister,  let  her  have 
money  privately,  in  order  that  her  portion  might  appear 
as  large  as  was  insisted  on  by  the  intended  husband, 
and  she  gave  a  bond  to  her  brother  for  the  repayment 
of  it,  it  was  decreed  to  be  dehvered  up.i 

Rewards  given      The  Same  rulcs  are  applied  to  cases  where  bonds  are 

for  influencing     .  , ,  ,  ,  ,  .  . 

another  person  given,  or  other  agreements  made,  as  a  reward  tor  usmg 
in  making  a  influence  and  power  over  another  person  to  induce  him 
to  make  a  will  in  favour  of  the  obligor,  and  for  his 
benefit ;  for  all  such  contracts  tend  to  deceive  and  injure 
others,  and  encourage  artifices  and  improper  attempts  to 
control  the  exercise  of  their  free  judgment.^ 

Contracts  in  Contracts  in  general  restraint  of  marriage  are  void, 
atraint  oi'  ^^  against  public  policy,  and  the  due  economy  and  mora- 
niarriage,void.  Hty  of  domestic  life ;  and  so  if  a  condition  is  not  in  re- 
straint of  marriage  generally,  but  still  the  prohibition  is 
of  so  rigid  a  nature,  or  so  tied  up  to  peculiar  circum- 
stances, that  the  party  upon  whom  it  is  to  operate  is  un- 
reasonably restrained  in  the  choice  of  marriage,  it  will 
fall  under  the  like  consideration.  Thus,  where  a  legacy 
was  given  to  a  daughter,  on  condition  that  she  should 
not  marry  without  consent,  or  should  not  marry  a  man 
who  was  not  seised  of  an  estate  in  fee  simple  of  the  clear 
yearly  value  of  £500,  it  was  held  to  be  a  void  condition, 
as  leading  to  a  probable  prohibition  of  marriage.^ 


1  Oale  V.  Lindo,  1  Vern.  475 
Palmer  v.    Neave,  11   Ves.   165 
Redman  v.  Redman,  1  Vern.  348 
Xnille  V.  Wilhinson,  1  Bro.  C.  C.       125. 
543. 


°  Dehenham  v.  O.r,  1  Ves.  276. 

■*  Seily  V.  Moncle,  3  Ridg.  P. 

C.  205 ;  Scott  v.  Tyler,  2  L.  C. 
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Contracts  in  general  restraint  of  trade  are  universally  Contracts  in 
void,   as  tending  to  promote  monopolies,   and  to  dis-  ft^raint^oT 
courage  industry,  enterprise,  and  just  competition.    But  fa-ade,  void. 
the  same  reasoning  does  not  apply  to  a  special  restraint  special  re- 
not  to  carry  on  trade  at  a  particular  place,  or  with  par-  straints. 
ticular  persons,  or  for  a  limited  reasonable  time ;  and  a 
person  may  lawfully  sell  a  secret  in  his  trade  or  busi- 
ness, and  restrain  himself  from  using  that  secret.  ^ 

In  like  manner  agreements  which  are  founded  upon  Agreements 
violations  of  public  trust  or  confidence,  or  of  the  rules  ^°oiatfon°of 
adopted  by  courts  in  furtherance  of  the  administration  public  confl- 
of  public  justice,  are  held  void.^     Thus,  contracts  for  ^  buying 
the  buying,   selling,   or  procuring  of   public   offices,^  ^"?  selling 
agreements  founded  on  the  suppression  of  criminal  pro- 
secutions,* contracts  which  have  a  tendency  to  encourage 
champerty ,5  and  generally  all  agreements  founded  upon 
corrupt  considerations  or  moral  turpitude,  whether  they 
stand  prohibited  by  statute  or  not,  are  treated  as  frauds 
upon  public  policy  or  public  law.^ 

In  general,  where  parties  are   concerned  in  illegal  Neither  party 
agreements,  whether  they  are  mala  proMbita  or  mala  agreements 
in  se,  courts  of  equity,  following  the  rule  of  law  as  to  aided,  as  a 
participators  in  a  common  crime,  will  not  interpose  to 
grant  any  relief ;  acting  upon  the  well-known  maxim, 
In  pari  delicto  potior  est  conditio  defendentis  et  possi- 
dentis.'^   But  in  cases  where  the  agreement  is  repudiated  Except  where 
on  account  of  its  being  against  public  policy,  the  circum-  eontraTy"to  ^ 

public  policy. 

1  St.    292;    Bryson  v.    White-       211. 

1  Sim.  &  Stu.  74 ;  Benwdl  °  Powell   v.   Knowler,    2  Atk. 


V.  Inns,  24  Beav.  307 ;  Harms  v.  224 ;  Reynell  v.  Sprye,  1  De  G. 

Parsons,  32  Beav.  328.  M.  &  G.  660. 

s  St.  294.  ^  St.  296. 

'  Chesterfield  v.  Janssen,  1  Atk.  '  Howson  v.  Hancock,  8  T.  R. 

362  ;  Hartwell  v.  Hartwell,  4  Ves.  575  ;  Osborne  v.  Williams,  18  Ves. 

811.  379. 

*  Johnson  v.  Ogilly,  3  P.  Wms. 
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stance  that  the  relief  is  asked  by  a  party  who  is  par- 
ticeps  criminis,  is  not  in  equity  material.  The  reason 
is,  that  the  public  interest  requires  that  relief  should  be 
given,  and  it  is  given  to  the  public  through  the  party.i 


II.  Constructive  frauds  which  arise  from  some  pecu- 
ar,    CO 
parties. 


II.  Construo- 

arlsing^from    li^^,    Confidential,   or   fiduciary  relation    between   the 

the  fiduciary 
relation. 


Gifts  from 
child  to  parent 
void  if  not  in 
perfect  good 
faith. 


Gift  by  child 
shortly  after 
minority. 


In  this  class  of  cases  there  is  often  to  be  found  some 
iatermixture  of  deceit,  imposition,  over-reaching,  uncon- 
scionable advantage,  or  other  mark  of  direct  fraud.  But 
the  principle  on  which  courts  of  equity  act  in  regard 
thereto,  stands  independent  of  any  such  ingredients, 
upon  a  motive  of  general  public  policy.  The  general 
principle  which  governs  in  aU  cases  of  this  sort  is,  that 
if  confidence  is  reposed,  and  that  confidence  is  abused, 
courts  of  equity  wiU  grant  relief. 

In  the  first  place,  as  to  the  relation  of  parent  and 
child,  all  contracts  and  conveyances  whereby  benefits 
are  secured  by  children  to  their  parents,  or  to  persons 
who  stand  in  loco  parentis,  are  objects  of  jealousy,  and 
if  they  are  not  entered  into  with  scrupulous  good  faith, 
and  are  not  reasonable  under  the  circumstances,  they 
wiU  be  set  aside,  unless  third  parties  have  acquired  an 
interest  under  them.2  And  where  a  child,  shortly  after 
attaining  his  majority,  makes  over  property  to  his 
father  without  consideration,  or  for  an  inadequate  con- 
sideration, equity  will  require  the  father  to  show  that 
the  child  was  really  a  free  agent,  and  had  adequate  and 
independent  advice.^ 


1  St.  298 ;  St  John  v.  St  John, 
11  Ves.  535  ;  Roberts  v.  Roberts,  3 
P.  Wma.  66  ;  Smith  v.  Bromley, 
Dougl.  R.  696 ;  Rider  v.  Kidder, 
10  Ves.  360. 

*  Wright  v.  Vanderplani,  2  K. 


&  J.  1;  8  De  G.  M.  &  G.  133; 
Saixr  v.  Bradley,  7  De  G.  M.  & 
G.  597. 

'  Savery  v.  King,  5  H.  L.  Cas. 
627;  Davies  v.  Davies,  i  Giff.  417; 
Hannah  v.  Hodgson,  30  Beav.  19. 
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la  the  next  place,  as  to  the  relation  of  guardian  and  Guardian  and 
ward.     During  the  existence  of  guardianship,  the  rela-  deafwMi^each 
tive  situation  of  the  parties  imposes  a  general  inability  otiier  during 
to  deal  with  each  other.     But  courts  of  equity  proceed  anoe  of  the 
yet«further  in  cases  of  this  sort.     They  will  not  permit  Q?f.*'^°' 
transactions   between   guardians   and   wards  to  stand,  soon  after  the 
even  when  they  have  occurred  after  the  minority  has  g^™^^^*^^°p"* 
ceased,  and  the  relation  becomes  thereby  actually  ended,  viewed  with 
if  the  intermediate  period  be  short,i  unless  the  circum-  ™^P'''^°"' 
stances  demonstrate  the  fullest  deliberation* on  the  part 
of  the  ward,  and  the  most  abundant  good  faith  on  the 
part  of  the  guardian.  2 

Where,  however,  the  influence  as  well  as  the  legal  Gift  upheld 
authority  of  the  guardian  over  the  ward  has  completely  ^n'j,e"a™d  legal 
ceased,  and  the  ward  has  been  put  in  possession  of  his  authority 
property  after  a  full  and  fair  settlement  of  accounts,   *™  "^^^ 
equity  will  not  interfere  to  set  aside  a  reasonable  gift  to 
the  guardian. 3 

The  same  principles  are  applied  to  persons  standing  Quad  guar- 
in  the  situation  of  quasi  guardians,  or  confidential  ad-  ^*^?"  , 
visers,  as  medical  advisers,^  or  ministers  of  religion,^  visera. 
and  to  every  case  where  influence  is  acquired  and  abused,  rebv^n™  ° 
where  confidence  is  reposed  and  betrayed.^ 

In  the  next  place,  as  to  the  relation  between  solicitor  Solicitor  and 
and  chent.     In  Tomson  v.  Judge, '^  A.,  who  was  proved  "  '®"*' 
to  have  entertained  feelings  of  peculiar  personal  regard 
for  B.,  his  solicitor,  conveyed  to  him  certain  real  estate 
by  a  deed  purporting  to  be  a  purchase-deed ;  the  con- 

'  Pierse  v.  Waring,  1  P.  Wma.  *  Dent  v.   Bennett,  i  My.  &  Cr. 

121.  269. 

2  St.  317  ;    ffatch  v.  Hatch,  9  ^  Nottidge  v.   Prince,  2    Giff. 
Ves.  297;  Wright  \ .  VanderplanTc,   '   246. 

2  K.  &  J.  1  ;  8  De  G.  M.  &  G.  133.  «  Smith  v.  Kay,  7  H.  L.  Cas.  751 ; 

'  Hylton  V.  Hylton,  2  Ves.  Sr.  Broun  v.  Kennedy,  33  Beav.  133. 

649  ;  Hatch  v.  Hatch,  9  Ves.  297.  '  3  Drew.  306. 
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.sideration  was  expressed  to  be  £100,  the  real  value  being 
upwards  of  £1200.     B.  produced  evidence  to  sbow  that 
no  money  passed ;  that  the  transaction  was  never  in- 
tended to  be  a  purchase,  but  a  gift  for  his  services,  and 
from  affection.     It  was  held  that  the  rule  is  absolute, 
A  gift  from     that  a  solicitor  cannot  sustain  a  gift  from  his  client, 
citOT^pOTding  ni^de  pending  the  relation  of  solicitor  and  client,  and 
that  rei5,tion    the  deed  was  set  aside.     Kindersley,  V.C.,  said,  "  Now, 

cannot  stand.  j.      Ji  e  i  ^  ^•    •,  o  n    • 

Solicitor  may  ^^  to  the  cases  ot  purchasBS  by  solicitors  from  their 
purchase  from  cKents,  there  is  no  rule  of  this  court  to  the  effect  that  a 

client,  but  i-   -,  ,  i  »        t   . 

there  must  be  solicitor  Cannot  make  such  a  purchase.  A  solicitor  can 
perfect  bona  purchase  his  client's  property  even  while  the  relation 
subsists ;  but  the  rule  of  the  court  is  that  such  pur- 
chases are  to  be  viewed  with  great  jealousy,  and  the 
onus  Ues  on  the  solicitor  to  show  that  the  transaction 
was  perfectly  fair,  that  the  client  knew  what  he  was 
doing,  and  in  particular  that  a  fair  price  was  given,  and 
of  course  that  no  kind  of  advantage  was  taken  by  the 
solicitor.  If  the  solicitor  shows  that  the  transaction 
was  fair  and  clear,  there  is  no  difference  between  a  pur- 
chase by  him  and  a  stranger.  Is  the  rule  with  regard 
to  gifts  precisely  the  same,  or  is  it  more  stringent  ?  Less 
stringent  it  cannot  be.  There  is  this  obvious  distinction 
between  a  gift  and  a  purchase.  In  the  case  of  a  pur- 
chase, the  parties  are  at  arm's  length,  and  each  party 
requires  from  the  other  the  fuU  value  of  that  which  he 
gives  in  return.  In  the  case  of  a  gift,  the  matter  is 
totally  different,  and  it  appears  to  me  that  there  is  a  far 
stricter  rule  established  in  this  court  with  regard  to 
The  rule  as  to  gifts  than  with  regard  to  purchases ;  and  that  the  rule 
fut^ '°  ^^°°"  of  *^i^  '^°^'^*  makes  such  transactions,  that  is,  of  a  gift 
from  a  client  to  the  solicitor,  absolutely  void."  i 

It  is  an  established  rule,  therefore,  that  a  solicitor 

1  Holman   v.   Loynes,  18   Jur.  Gresley  v.  Mousley,  4  De  G.  &  Jo. 

843  ;   Wdles  v.  Middleton,  1  Cox,  78  ;    Lewis  v.  Hilhiian,  3  H.   L. 

112  ;  Hatch  v.  Hatch,  9  Ves.  292 ;  Cas.  630. 
Spencer  v.  TophaTn,  22  Beav.  573  ; 
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shall  not  in  any  way  whatever,  in  respect  of  any  tran-  Solicitor  must 
saotions  in  the  relation  between  him  and  his  client,  make  ^vantaK™"'^ 
any  gain  to  himself  at  the  expense  of  his  client,  beyond  tli™  liis  Mr 
the  amount  of  his  just  and  fair  professional  remunera-  remuneration. 
tion.i 

An  agreement  between  a  solicitor  and  client  that  a  Agreement  to 
gross  sum  shall  be  paid  for  costs  for  business  already  sum^fOTmst 
done  is  valid.     But  in  this  case  it  behoves  the  solicitor  business  is 
to  use  great  caution,  and  to  preserve  sufficient  evidence 
that  it  was  a  fair  transaction,  and  that  his  client  was 
not  under  the  influence  of  the  pressure  arising  from  the 
relation  of  solicitor  and  client,^ — a  pressure  character- 
ised by  Lord  Thurlow^  as  "the  crushing  influences  of 
the  power  of  an  attorney  who  has  the  affairs  of  a  man 
in  his  hand."   But  an  agreement  by  a  solicitor  to  receive  But  not  for 
a  fixed  sum  for  costs  for  business  hereafter  to  be  done  is  business  here- 
invalid,  and  will  be  set  aside  even  after  payment  under  done. 
the  agreement.* 

In  the  next  place,  with  regard  to  the  relation  of  trus-  Trustee  and 
tee  and  cestui  que  trust,  it  may  be  laid  down  as  a  gene-  ^^**"*  2"^ 
ral  rule,  that  a  trustee  is  bound  not  to  do  anything  Trustee  must 
which  can  place  him  in  a  position  inconsistent  with  the  ""n^  P^"®  ^™" 

^  >:   _  sell  m  a  posi- 

interests  of  the  trust,  or  which  has  a  tendency  to  inter-  tion  inoon- 

j.  .,1     !_•      J    J.      •       T     X.        •  •!.       Tj.    •  sistent  with 

lere  with  his  duty  m  discharging  it.  it  is  a  conse-  the  interests 
quence  of  this  rule,  that  a  purchase  by  a  trustee  from  "*  *^^  *!■"»*• 
his  cestui  que  trust,  even  although  he  may  have  given  trustee  from 
an  adequate  price  and  gained  no  advantage,  shall  be  set  f  **"*  *"^  ^ 

^  r  c  ^  o    !  ti-ust  cannot 

aside  at  the  option  of  the  cestui  que  trust ;   and  as  be  upheld, 
observed  by  Lord  Eldon,5  "  it  is  founded  upon  this,  that 
though  you  may  see  in  a  particular  case  that  the  trustee 
has  not  made   advantage,  it  is  utterly  impossible  to 

1  Tyrrell  v.   Banh   of  London,  '  Welles   v.  Middleton,  1  Cox, 

10   H.    L.    Cas.   26;    O'Brien    v.  125. 

Lewis,  i  Giff.  221.  *  In  re  Newman,  30  Beav.  196. 

"  Morgan  v.   Higgins,   1   Giff.  "  Ex  parte  Lacey,  6  Ves.  627. 
277. 
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examine,  upon  satisfactory  evidence  in  the  power  of  the 
court,  (by  which  I  mean  in  the  power  of  the  parties,)  in 
ninety-nine  cases  out  of  a  hundred,  whether  he  has  made 
advantage  or  not.  Suppose  a  trustee  buys  an  estate,  and 
by  the  knowledge  acquired  in  that  character  discovers 
a  valuable  coal-mine  under  it,  and,  locking  that  up  in 
his  own  breast,  enters  into  a  contract  with  the  cestui  que 
trust ;  if  he  choose  to  deny  it,  how  can  the  court  try 
that  against  that  denial?  The  probability  is,  that  a 
trustee  who  has  once  conceived  such  a  purpose  will 
never  disclose  it,  and  the  cestui  que  trust  will  be  effect- 
ually defrauded."  1 

Except  on  a  It  has  been  decided,  however,  that  "  a  trustee  may 
tinot  and  fafr  ^^^  iT:om.  the  cestui  que  trust,  provided  there  is  a  clear 
contract,  that  and  distinct  contract,  ascertained  to  be  such  after  a 

the  cestui  que    •     -,  -•  i  •      j.-  j     ii    j.i         • 

trust  intended  jealous  and  scrupuious  exammation  of  all  the  circum- 

the  trustee  to  stances,  that  the  cestui  que  trust  intended  the  trustee 

should  buy ;  and  there  is  no  fraud,  no  concealment,  no 

advantage  taken  by  the  trustee  of  information  acquired 

by  him  in  the  character  of  trustee."  2 

Trustee  may  But  although  it  is  a  general  rule  that  a  trustee  can- 
purchase  from  jjQ^  purchase  from  himself  as  it  has  been  said,  there  is 

cestui  que  ^  .  .  .  _    ' 

trust,  who  is    no  objection  to  his  purchasing  from  his  cestui  que  trust, 

hasSha^ged  "^^^  '^^  *^*  y****^)  ^nd  has  discharged  him  from  the 

him.  obligation  which  attached  upon  him  as  a  trustee ;  but 

even  this  transaction  will  be   watched  by  the  court 

"  with  infinite  and  most  guarded  jealousy."  ^ 

Gift  to  trustee  A  trustee  is  never  permitted  to  partake  of  the  bounty 
treated  on       q£  j^^g  (.ggi^ii  qr^Q  trust,  except  Under  circumstances 

same  pnn-  -^  '  ... 

cipies  as  one    which  would  make  the  same  valid,  if  it  were  a  case  of 

between  guar- 
dian and  ward.      i  Samilton  v.  Wright,  9   C.  &  *  Coles    v.    Trecothich,  9   Ves. 

P.  Ill,  123-5  ;  Ingle  v.  Richards,  234;  Denton  v.  Donner,  23  Beav. 

28  Beav.  361 ;  Randall  v.  Erring-  285. 

ton,   10  Ves.   423;    Ganvpbell    v.  "  Ex  parte  Lacey,  6  Ves.  626  ; 

Walker,  5  Ves.  682 ;  13  Ves.  601.  Fox  v.  Machreth,  1  L.  C.  104. 
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guardianship,  i.e.,  the  relation  must  have  in  fact  ceased, 
and  it  must  be  proved  that  the  influence  arising  from 
that  relation  may  be  reasonably  supposed  also  to  have 
ceased.  1 

In  the  next  place,  as  to  the  relation  of  principal  Principal  and 
and  agent  the  same  principles  are  generally  applicable.  ^'^®"*' 
Agents  are  not  permitted  to  become  secret  vendors  or 
purchasers  of  property  which  they  are  authorised  to  buy 
or  sell  for  their  principals,^  or  indeed  to  deal  validly  Entire  good 
with  their  principals  in  any  case,  except  where  there  is  ^^^^}-  ™<i  "om- 
the  most  entire  good  faith,  and  full  disclosure  of  all  sure  necessary 
facts  and  circumstances,  and  an  absence  of  aU  undue  b"tween|riu- 
influence,  advantage,  or  imposition.^     And  if  an  agent  <=ipal  and 
employed  to  make  a  purchase,  purchase  for  himself,  he  °  °  ' 
will  be  held  a  trustee  for  his  principal.*     Nor  will  an  Agent  cannot 
agent  employed  to  purchase  be  permitted,  unless  by  the  ^oret^"ofit 
plaiQ  and  express  consent  of  his  principal  to  make  any  out  of  his 
profit  out  of  the  transaction.  5  agency. 

And  the  principles  which  apply  to  trustees,  agents,  other  cases  of 
and  others,  apply  with   almost  equal  force  to   other  0°  fid^^ary 
persons  standing  in  confidential  or  fiduciary  situations,  relations. 
as  to  counsels,  agents,   commissioners   of   bankrupts.  Counsel, 
assignees  and  solicitors  of  a  bankrupt's  estate,  auction-  Auctioneers, 
eers,  and  creditors  who  have  been  consulted  as  to  the 


Entire  good  faith  is  required   between  debtor  and 

'  St.  321.  "  East  India  Co.  v.  Henchman, 

^  Lowiher  v.  Lowther,  13  Ves.  1  Ves.  Jr.  289  ;  BenUey  v.  Craven, 

103;  Charter  v.  Trevelyan,  11  C.  18  Beav.  75;  Tyrrel  v.  Bank  of 

&  F.  714;   Walsham  v.  Stainton,  London,  10  H.  L.  Cas.  26  ;  Beck 

1  De  G.  J.  &  S.  678.  v.  Kantorowicz,  3  K.  &  J.  230. 

3  St.  315 ;   Dally  v.    Wonham,  ^  Poole]/  v.   Quilter,  2  De  B.  & 

33  Beav.  154.  Jo.  327;  Carter  v.  Palmer,  8  C. 

^  Lees  V.  Nuttall,  1  Rua.  &  My.  &  Fin.  657  ;  ex  parte  Holyman,  8 

53  ;    Taylor  v.  Salmon,  4  My.  &  Jiir.  156. 
Cr.  134. 
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Debtor,  ere-     creditor  and  sureties.     And  if  a  creditor  does  any  act 
Bureties.  affecting  the   surety ;  or  if  lie   omits  to   do   any  act 

Creditor  doing -^vhiclx  he  is  required  to  do  by  the  surety,  or  is  bound 

or  omitting  ^  .     .  ... 

anyactto  the  to  do,  and  that  act  or  omission  may  prove  injurious  to 
injury  of         ^.]^g  surety,  or  if  the  creditor  enters  into  any  stipulations 

surety,  re-  .  ■'  '  .  . 

leases  the        with  the  debtor  unknowu  to  the  surety,  and  inconsistent 
^  ^^'  with  the  terms  of  the  original  contract,  the  surety  may 

set  up  such  act,  omission,  or  contract  as  a  defence  to 
any  suit  brought  against  him  in  law  or  equity.! 


III.  Construe-      HI.  Constructive  frauds  prohibited  mainly  because 

tive  frauds,  as  , ,  .      ,.        ,  ..  .    .      .        ,        ™     , 

being  unoon-  they  unconscieutiously  compromit  or  injuriously  anect 
the  private  rights,  interests,  or  duties  of  the  parties 
themselves,  or  operate  substantially  as  frauds  upon  the 
private  rights,  interests,  duties,  or  intentions  of  third 
parties.  2 


scientiouB  or 
injurious  to 
the  rights  of 
third  parties. 


Statute  of 
Frauds. 


Cannot  be  set 
up  as  a  protec- 
tion to  fraud. 


If  contract  not 
put  into  writ- 
ing through 
fraud  of  a 
party,  he  can- 
not set  it  up 
as  a  defence. 


To  this  class  may  be  referred  many  of  those  cases 
arising  under  the  Statute  of  Frauds,  which  requires 
certain  contracts  to  be  in  writing  to  give  them  vaUdity. 
In  the  construction  of  that  statute,  a  general  principle 
has  been  adopted,  that  as  it  is  designed  as  a  protection 
against  fraud,  it  shall  never  be  allowed  to  be  set  up  as 
a  protection  and  support  of  fraud.  Hence,  in  a  variety 
of  cases,  where,  from  fraud,  a  contract  of  this  sort  has 
not  been  reduced  into  writing,  but  has  been  suffered  to 
rest  in  confidence  or  in  parol  communications  between 
the  parties,  courts  of  equity  will  enforce  it  against  the 
party  guilty  of  a  breach  of  confidence,  who  attempts  to 
shelter  himself  behind  the  provisions  of  the  statute.^ 


Common 
sailors. 


Common  sailors  being  so  extremely  generous,  im- 
provident, and  credulous,  and  therefore  liable  to  be 


1  Sm.  Man.  82  ;  St.  324-326  ; 
see  farther  the  chapter  on  Surety- 
ship. 

'  St.  328. 


M  De  G.  &  Jo.  16;  St.  330; 
Montacute  v.  Maxwell,  I  P.  Wms. 
•ng ;  Att.-Gen.  v.  S'dudl,  1  Yow. 
&  CoU.  Exch.  Ca.  583. 
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imposed  upon,  equity  views  their  contracts  respecting 
wages  and  prize-money  with  great  jealousy  ;  and  gene- 
rally relieves  against  them  whenever  any  inequality 
appears  in  the  bargain,  or  an  undue  advantage  has 
been  taken.  ^ 

Bargains  with  heirs,  reversioners,  and  expectants,  Bargains  with 
during  the  life  of  their  parents  or  ancestors,  will  be  '^gj.t^^^ta^  ^^ 
relieved  against,  unless  the  purchaser  can  show  that  a 
fair  price  was  paid ;  for  fraud  in  this  class  of  cases  is 
always  presumed  from  inadequacy  of  price.  2  And  this 
rule  is  founded  on  good  sense.  The  very  fact  of 
the  expectant  coming  into  the  market  to  sell  his  ex- 
pectancy, shows  that  he  is  not  in  a  position  to  make  his 
own  terms,  and  that  he  is  more  or  less  in  the  power  of 
the  purchaser ;  in  all  such  cases,  therefore,  actual  dis- 
tress need  not  be  proved ;  a  court  of  equity  presumes 
that  there  is  distress,  and  that  is  equivalent  to  saying, 
that  the  party  has  not  that  full  power  of  deliberate 
consent  which  is  essential  to  a  valid  contract.  The 
onus  therefore  lies  upon  the  person  dealing  with  the 
reversioner  or  expectant,  to  show  that  the  transaction 
is  reasonable  and  bond  fide. 

It  would  seem  that  the  knowledge  of  the  father  or  Knowledge  of 
other  person  standing  in  loco  parentis  of  the  transaction  person  stand- 
does  not  necessarily  make  that  valid  which  would  other-  parentis  does 
wise   be    invalid;    it  is  the  son's  equity  to  have  the  ""V^*^,-, 

;  .     .  make  invalid 

transaction  set  aside ;  and  at  the  most  this  is  all  to  be  transactions, 
inferred, — that  if  a  father,  being  unable  to  supply  his  ^'^ '  ' 
son's  necessities,  assists   and  protects  him  in  raising 
money  from  strangers,  the  son,  in  such  a  case,  having 
the  best  security  for  obtaining  the  fair  market-value  of 
what  he  sells,  the  court  may  perhaps  presume  that  a 


1  St.  332;  How  v.  Wheldon,  2  ^  Peacock  y.  Etans,\&Xes.  B\2\ 

^'es.  Sr.  516.  Uincksman  v.  Smith,  3  Eiiss.  iio. 
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bargain  made  under  suck  circumstances  was  fair  and 
for  full  value.  1 

Post  obits.  It  is  upon  similar  principles  that  post  obit  bonds, 

and  other  securities  of  a  like  nature,  are  set  aside  when 
made  by  heirs  and  expectants.  A  post  obit  bond  is 
an  agreement,  on  the  receipt  of  money  by  the  obligor, 
to  pay  a  sum  exceeding  the  sum  so  received,  and  the 
ordinary  interest  thereof,  on  the  death  of  the  person 
from  whom,  he,  the  obligor,  expects  to  become  entitled 
to  some  property.2  If  in  other  respects  these  contracts 
are  perfectly  fair,  courts  of  equity  will  permit  them  to 
have  effect  as  securities  for  the  sum  to  which  ex  cequo 
et  bono  the  lender  is  entitled ;  for  he  who  seeks  equity 
must  do  equity.  3 

Tradesmen  Where  tradesmen  and  others  have  sold  goods  to  young 

Belling  goods    g^^^  expectant  heirs  at  extravagant  prices,  and  under 

at  extravagant  '^  .  .  .  .  . 

prioea.  circumstances  demonstrating  imposition,  or  undue  ad- 

vantage, or  an  intention  to  connive  at  secret  extravar 
gance,  courts  of  equity  have  reduced  these  securities, 
and  cut  down  the  claims  to  their  reasonable  and  just 
amount.^ 

The  party  in-       In  all  these  cases  where,  after  the  pressure  of  necessity 
jured  may       Yia&  been  removed,  the  party  freely  and  deliberately,  and 

acquiesce  after  _  . 

the  pressure  of  upon  fuU  information,  confirms  the  precedent  contract, 

ocMai!*''   ^^    °^  other  transaction,  courts  of  equity  will  generally  hold 

him  bound  thereby ;  for  if  a  man  is  fully  informed,  and 

acts  with  his  eyes  open,  he  may,  by  a  new  agreement, 

bar  himself  from  relief.  ^ 

Another  class  of  constructive  frauds  consists  of  those 

1  King  v.  ffamkt,  2  My.  &  K.  ^  St.  342. 

456  ;  Talbot  v.  Staniforth,  IJ.  &  ^  g^.  344. 

H.  502 ;  King  v.  Savery,  1  Sm.  &  *  St.  348. 

G.  271  ;  5  H.  L.  Cas.  627  ;  Sugd.  "  St.  345. 
Vrs.  &  Prs.  11th  ed.  1084. 
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cases  where  a  man  desigaedly  or  knowingly  produces  a  Knowingly 
false  impression  on  another,  who  is  thereby  drawn  into  P™'i'?«i''g  » 

/■  ...  .  raise  impres- 

some  act  or  contract  injurious  to  his  own  rights  or  in-  sion  to  mislead 
terests.     There  can  be  no  real  difference  between  an  "■  *'^"^  P"*^- 
express  representation  and  one  that  is  naturally  or  neces- 
sarily implied  from  the  circumstances.     The  wholesome 
maxim  of  the  law  is,  that  the  party  who  enables  another  One  who 
to  commit  a  fraud  is  answerable  for  the  consequences  ;i  ^f^^i^san- 

.  1  >     other  to  com- 

and  the  maxim,  Fraus  est  celare  fraudem,  is,  with  pro-  mit  a  fraud  is 
per  limitations  iu  its  application,  a  maxim  of  general  ^"^'"'^''^^l^- 
justice.2     Thus,  if  a  man  having  a  title  to  an  estate  A  man  who 
which  is  offered  for  sale,  and  knowing  his  title,  stands  to%roperty 
by  and  encourages  the  sale,  or  does  not  forbid  it,  and  standing  by 
thereby  another  person  is  induced  to  purchase  the  estate,  another 'pfr- 
the  former  so  standing  by,  will  be  bound  by  the  sale.^  chase  or  deal 
On  the  occasion  of  a  loan  upon  the  security  of  a  lease,  bound.' 
which  the  borrower  represented  himself  as  entitled  to 
have  granted  to  him  for  ninety-nine  years,  the  lender 
required  a  written  intimation  from  the  alleged  lessor  of 
his  intention  to  grant  the  lease.      The  lessor  being 
apprised  of  the  requisition  and  its  object,  signed  the 
required  intimation.      The  loan  was  made  upon  the 
faith  of  it,  and  afterwards  the  lessor  granted  a  lease, 
which  was   then  mortgaged  by  the  borrower   to  the 
lender.     It  turned  out  that  the  lessor  had,  some  time 
before,  demised  the  same  premises  for  the  same  term  to 
the  borrower,  by  whom  it  had  since  been  assigned  for 
value.     It  was  held  that  the  Court  had  jurisdiction  to 
direct  repayment  by  the  lessor  to  the  lender  for  the  sum 
which  he  had   advanced,  with  interest,  although  the  Even  though 
lessor  was  not  shown  to  have  been  guilty  of  any  fraud,  ^^^^  \^^° 
or  of  having  done  more  than  forgotten  the   previous  only  forgetful- 
lease  when  he  granted  the  second.^ 

1  Sice  V.  Rice,  2  Drew.  73.  1  You.  &  Coll.  Ex.  Ca.  427. 
'  St.  384.  *  Slim  v.   Croucher,  1  Be  G.  F. 

5  St.  385;  Teasdalev.  TeasdaU,  &  Jo.  618. 
Sal.  Ch.  Cas.  69  ;  Cawdor  v,  Lewis, 

2b 
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Agreements 
at  auctioDs 
not  to  bid 
against  one 
another. 


Agreements  whereby  parties  engage  not  to  bid  against 
each  other  at  a  public  auction,  especially  where  the  same 
is  directed  or  required  by  law,  are  held  void,  for  they 
are  unconscientious,  and  have  a  tendency  to  cause  the 
property  to  be  sold  at  an  undervalue.  On  the  other 
hand,  if  underbidders  or  puffers  are  employed  at  an 
auction  to  enhance  the  price,  and  to  deceive  other  bid- 
ders, and  they  are  in  fact  misled,  the  sale  will  be  held 
void  as  against  public  policy.  ^ 


Fraud  upon 
consenting 
creditors  to  a 
composition 
deed. 


If  a  creditor  who  is  party  to  a  composition  deed  has 
obtained  a  secret  and  undue  advantage  as  a  condition  of 
signing  the  deed,  and  thus  decoyed  other  innocent  and 
unsuspecting  creditors  into  signing  the  deed  of  composi- 
tion, which  they  supposed  to  be  founded  upon  the  basis 
of  entire  equality  and  reciprocity  among  all  the  credi- 
tors, it  is  a  fraud  upon  the  policy  of  the  law.2  And 
such  secret  arrangements  are  utterly  void,  even  as 
against  the  assenting  debtor  or  his  sureties,  and  money 
paid  under  them  is  recoverable  back.^ 


A  person  ob  In  every  transaction  where  a  person  obtains  by  dona- 
tammg  a  dona- ^Jqjj  a  benefit  from  another  to  the  preiudice  of  that 

tion  must  al-  .  .  . 

ways  be  pre-    other  person,  and  to  his  own  advantage,  it  is  essential, 
ftorea  ifJe/'™^^  ^^  *^®  transaction  should  afterwards  be  questioned,  that 
he  should  prove  that  the  donor  voluntarily  and  deliber- 
ately performed  the  act,  knowing  its  nature  and  effect.* 

A  power  must  "  ^o  point  is  better  established,  that  a  person  having 
be  exercised  a  power  must  exercisc  it  bond  fide  for  the  end  designed, 
the'endde°-'^  otherwise  it  is  corrupt  and  void."^  Hence  when  a 
signed.  parent,  having  a  power  of  appointment  among  his  chU- 


'  St.  293  ;  Sugd.  V.  &  P.  9  & 
10. 

'  St.  378. 

"  St.  379  ;  Mare  v.  Sandford, 
I  Giff.  288. 


*  Cooke  V.  Lamotte,  15  Beav. 
240 ;  Anderson  v.  Elsworth,  3  Giff. 
154. 

°  Aleyn  v.  Belchier,  1  L.  C.  344. 
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dren,  appoints  to  one  or  more  of  them,  to  the  exclusion  Secret  agree- 
of  the  others,  upon  a  bargain  for  his  own  advantage,  ^^object  oT 
equity  will  relieve   against   the  appointment  on   the  power. 
ground  of  fraud,  as  where  there  is  a  secret  understand- 
ing that  the  child  should  assign  a  part  of  the  fund  to  a 
stranger,!  or  to  the  father's  debtors.2    So  again  if  a 
parent,  having  a  power  to  raise  portions  for  children,  Appointment 
and  even  to  fix  the  time  when  they  are  to  be  raised,  aaioldy  tofant. 
appoint  to  a  child  during  infancy,  and  while  not  in  want 
of  a  portion,  especially  if  the  death  of  the  child  at  the 
time  of  the  appointment  be  expected,  he  will  not  be 
allowed,  on  the  child's  death,  to  derive  any  benefit  from 
the  appointment  as  the  personal  representative  of  that 
child.3 

Formerly  where  a  person  having  a  power  of  appoint-  Doctrine  of 
ing  property  among  the  members  of  a  class,  although  p^jnt^eX 
with  full  discretion  as  to  the  amount  of  their  respective 
shares,  exercised  that  power  by  appointing  to  one  or 
more  of  the  objects  a  merely  nominal  share,  such  an 
appointment,  though  valid  at  law,  was  set  aside  as  an 
illusory  appointment,  not  being  exercised  hond  fde  for 
the  end  designed  by  the  donor.  *     In  consequence  of  the 
great  difficulty  and  conflict  of  authority,  as  to  what 
might  be  deemed  a  nominal  or  illusory  share,  the  legis- 
lature interfered,   and    established   in  effect    that  no 
appointment  shall  be  invalid  on  the  ground  merely  that  Abolished  by 
an  unsubstantial,  nominal,  or  illusory  share  of  the  pro-  43,     ' 
perty  has  been  appointed  to  the  objects  of  the  power.s 

"A  man  who  has  induced  another  to  enter  into  a 

'  Daubeny  v.  Cockhum,  1  Mer.  Bro.  C.  C.  394  ;  Wdlesley  t.  Morn- 

626.  ington,  2  K.  &  J.  143. 

*  Farmers.  Martin,iS,im.5Q'i;  *  Wilson  v.  Piggott,  2  Ves  Jr. 

Carver  v.  Richards,  1  De  G.  F.  &  351. 

Jo.  548;  Salmon  v.  Gibls,  3  De  M  Will.  IV.  c.  46;  1  Sugd.  on 

G.  &  Sm.  343.  Pow.  545. 

''  Binckinhrohe   v.    Seymour,   1 
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A  man  repre- 
senting a  cer- 
tain state  of 
facts  as  in- 
ducement to 
a  contract, 
cannot  dero- 
gate from  it 
by  his  own 
act. 


contract  with  him  by  representing  an  actual  state  of 
things  as  a  security  for  the  enjoyment  of  an  interest 
which  he  has  himself  created  for  valuable  consideration, 
is  not  at  liberty  by  his  own  act  to  derogate  from  that 
interest  by  determining  the  state  of  things  which  he  so 
field  forth  as  the  consideration  for  entering  into  the  con- 
tract."i 


1  Piggott  V.  Stmtton,  Johnson  341 ;  1  De  G.  P.  &  J.  33. 


CHAPTEE  V. 

SURETYSHIP. 

II.  Cases  in  which  the  peculiar  remedies  afforded  by 
courts  of  equity  constitute  the  principal  ground  of  juris- 
diction are  the  second  great  head  of  the  concurrent 
jurisdiction. 

(1.)  The  contract  of  suretyship  requires  that  the  Suretyship. 
utmost  good  faith  be  observed  between  all  the  parties  to  Mt'S^equ^red 
it ;  for  they  do  not  deal  with  one  another  at  arm's  length  between  all 
as  in  ordinary  contracts.      Any  concealment  of  mate-  "^^^  ^^^' 
rial  facts,  or  any  express  or  implied  misrepresentation 
of  such  facts,  or  any  undue  advantage  taken  of   the 
surety  by  the  creditor,  either  by  surprise,  or  by  with- 
holding proper  information,  will  undoubtedly  furnish  a 
sufficient  ground  to  invalidate  the  contract. 

It  is  a  question  even  now  not  quite  settled  as  to  what  What  conceai- 
concealment  of  facts — what  degree  of  suppressio  veri —  ™^cred*itor^ 
is  necessary  to  annul  the  obligation  of  the  contract  of  leases  surety. 
suretyship.     Thus  Story  lays  down  broadly,!  that  "  if  a 
party  taking  a  guarantee  from  a  surety  conceals  from 
him  facts  which  go  to  increase  his  risk,  and  suffers  him 
to  enter  into  the  contract  under  false  impressions  as  to 
the  real  state  of  facts,  such  concealment  will  amount  to 
fraud ; "  but  this  sweeping  statement  of  the  rule  is  by  no 
means  supported  by  decided  cases,  which  very  much 
narrow  the  ground  of  the  doctrine,  and  seem  to  point  to 
the  conclusion,  "  that  the  only  ground  for  rescinding  the  The  fact  must 
contract  for  concealment  of  facts  is  that  the  party  con-  ^^^l^l^  °°® 
cealing  them  must  have  been  under  some  obligation  to  creditor  was 
disclose  them."     The  principles  by  which  the  courts  are  l^^ZZ  dis"" 

X  St.  215. 
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governed,  are  well  illustrated  in  the  important  case  of 
Hamilton  v.    Hamilton  V.   Watson.^     There,  A.  became  indebted  to 
Watson.         ^j^g  -g  Company  to  the  amount  of  £750 ;  the  B.  Com- 
pany amalgamated  with  the  G.  Company,  which  took 
on  itseK  the  rights  and  liabilities  of  the  former.     On  the 
G.  Company  calling  on  A.  for  payment  of  the  debt  due 
from  him,  A.  entered  into  a  bond  with  H.  as  a  surety, 
by  which  a  new  cash  account  should  be  opened  with  the 
Gr.  Company  to  the  amount  of  £750,  H.  not  being  in- 
formed of  the  previous  debt.     A  week  after  the  date  of 
the  bond,  A.  drew  out  a  draft  upon  the  new  account 
with  the  Gr.  Company  for  the  whole  £750  for  which 
H.  had  become  bound,  and  paid  off  with  it  the  old  debt 
due  to  the  B.   Company.     It  was  held  that  this  was 
not  a  sufficient  concealment  of  facts  to  discharge  the 
surety — that  the  mere  circumstance  of  the  parties  sup- 
posing that  the  money  was  intended  to  be  applied  to  a 
particular  purpose  did  not  appear  to  vitiate  the  transac- 
tion at  all — that  the  creditor  was  under  no  obligation  to 
volunteer  a  disclosure  of  any  transaction  that  passed  be- 
tween him  and  the  other  party — that  if  the  surety  would 
guard  against  particular  perils,  he  must  put  the  ques- 
tion and  gain  the  information  required— and  that  the 
True  criterion  true  Criterion  as  to  whether  any  disclosure  ought  to  be 
anytliingThat  ™^<le  Voluntarily,  was  to  inquire  whether  there  was  any- 
might  not       thing  that  might  not  naturally  be  expected  to  take  place 
expected  to     between  the  parties — that  is,  whether  there  was  a  con- 
take  place  be-  tract  between  the  debtor  and  creditor  to  the  effect  that 

tween  the 

parties.  his  position  shall  be  different  from  that  which  the  surety 

might  naturally  expect. 

Rule  as  to  con-      It  has  been  finally  decided  that  the  rule  which  governs 

ineuram;e'°     insurances  as  to  concealment  of  facts  does  not  apply  to 

inapplicable     guaranties — that,  in  insurances  on  ships  or  lives-,  the 

rule,  that  if  the  assured  conceal  any  material  facts  known 

to  him,  even  though  without  fraud,  the  policy  is  vitiated, 

1  12  CI.  &  Fin.  109. 
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is  peculiar  to  the  nature  of  such  contracts  in  which,  in 
general,  the  assured  knows,  and  the  underwriter  does 
not  know,  the  circumstances  of  the  voyage  or  the  state 
of  health.  1 

But  although  the  law  is  so  far  liberal  in  its  rule  as  Conoealirient 
to  what  facts  only  a  creditor  is  bound  to  disclose,  there  f^^^^^^rroi 
are  cases  with  regard  to  which  it  is  difficult  to  lay  down  t^e  immediate 
any  general  rule — where  it  has  been  held  that  a  conceal- 
ment of  a  material  fact,  part  of  the  immediate  transac- 
tion, wiU  discharge  the  surety.     Thus,  in  Fidcock  v. 
Bishop,^  it  was  agreed  between  the  vendors  and  the  ven- 
dee of  goods  that  the  latter  should  pay  10s.  per  ton  be- 
yond the  market  price  in  liquidation  of  an  old  debt 
due  to  one  of  the  vendors.     The  payment  of  the  goods 
was  guaranteed  by  a  third  party  in  the  following  words : 
"  I  will  guaranty  you  in  the  payment  of  £200  value,  to 
be  delivered  to  Tickell,  in  Lightmoor  pig-iron."     The 
private  bargain  between  the  parties  was  not  communi- 
cated to  the  surety.     It  was  held  that  this  was  a  fraud 
on  the  surety— that  a  party  giving  a  guarantee  ought  Surety  ought 
to  be  informed  of  any  private  bargain  between  the  ven-  *f  pri™ate^bar- 
dor  and  vendee  which  might  have  the  effect  of  varying  g*™  between 
his   responsibility — that  the  effect  of  the   transaction  vendee,  vary- 
would  be  to  compel  the  vendor  to  appropriate  to  the  pay-  ™s  ^^U,fl 

.        .  .  .  n  .  sponsibility. 

ment  of  the  old  debt  a  portion  of  those  funds  which  the 
surety  might  reasonably  suppose  would  go  towards  de- 
fraying the  debt  for  the  payment  of  which  he  had  made 
himself  collaterally  liable,  and  that  such  a  bargain  there- 
fore increased  his  responsibility.^ 

Although,  therefore,  it  is  a  general  rule  that  though  Creditor  must 
a  creditor  is  not  bound  to  inquire  into  the  circumstances  Sreumstanoe 
under  which  a  third  party  becomes  a  surety  for  a  debt  ?f  suretyship, 

to  such  a  creditor,  he  will  be  bound  to  inquire  when  the  ground  to  sus- 
pect fraud  has 
^  North  British  Insurance  Co.  "  3  B.  &  C.  605.  been  practised 

V.  Lloyd,  10  Exoh.  523  ;   Wythes  •*  Maltbij's  Case,  cited,  1   Dow.  on  surety. 

V.  Labouchere,  3  D.  G.  &  Jo,  593.        Pari.  Gas.  294. 
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dealings  between  the  parties  are  such  as  would  reason- 
ably create  a  suspicion  that  a  fraud  is  being  practised 
upon  the  surety.  In  Owen  v.  Soman}  A.  being  largely 
indebted  to  B.  &  Company,  and  being  on  the  verge  of 
bankruptcy,  brought  them  on  different  occasions,  bills, 
&c.,  signed  by  himself  and  the  defendant,  who  was  his 
aunt,  as  surety.  The  defendant  was,  to  the  knowledge  of 
B.  &  Company,  a  married  woman,  aged  75,  and  living 
apart  from  her  husband.  It  was  held  that  the  circum- 
stances were  such  as  reasonably  to  create  a  suspicion  of 
fraud  in  the  minds  of  the  bankers — that  they  could  not 
shelter  themselves  under  the  plea  that  they  were  not  called 
on  to  ask  and  did  not  ask  any  questions  on  the  subject 
— that,  in  such  cases,  wilfal  ignorance  is  not  to  be  distin- 
guished in  its  equitable  consequences  from  knowledge.^ 

Rights  of  ere-       The  rights  of  the  creditor,  as  against  the  principal 
BuretT  reg'u-'    debtor,  may  or  may  not  depend  upon  the  instrument  of 
lated  by  the     guaranty  ;  but  the  rights  of  the  creditor  as  against  the 
guaranty^  °    Surety  are  wholly  regulated  by  the  terms  of  that  instru- 
ment.    When  an  obligation  exists  only  in  virtue  of  a 
covenant,  its  extent  can  be  measured  only  by  the  words 
in  which  it  is  conceived.^.    In  all  cases,  therefore,  where 
Joint  bond      a  Surety  is  bound  by  a  joint-bond,  the  court  wiU  not  re- 
severalls        ^°™^  *^^  joint-boud  SO  as  to  make  it  several,  upon  the 
against  a         presumption  of  a  mistake  from  the  nature  of  the  transac- 
Exrapit  in  caae  ^^^^^ !  ^^^  i*  '^'^  require  positive  proof  of  an  express 
of  mistake       agreement  by  the  surety  that  it  should  be  several  as  well 

clearly  proven.        •    ■    ,  . 

as  jomt.* 

Surety  cannot  .  It  would  Seem,  notwithstanding  some  dicta  to  the 
S' to  pro-  contrary ,6  that  a  surety  cannot  compel  the  creditor  to 
debtor^'''°1z    P^oceed  against  the  debtor,  and  practically  there  is  no 

'  4  H.  L.  Cas.  997.  •  Rawstone  v.  Parr,  3  Russ.  639; 

'  Maitland  v.  Irving,  15   Sim.  St.  164;  9  Ves.  124. 

437.  5  BaUey  v   Edwards,  12  W.  R 

'  Sumner  v,  Powell,  2  Mer.  35,  337. 
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hardship  in  the  case ;  for  at  any  moment  after  the  debt 
becomes  payable,  the  surety  may  himself  pay  off  the 
creditor,  and  proceed  against  the  debtor  for  the  money 
so  paid.i 

But,  on  the  other  hand,  a  surety  has  a  right  to  come  Surety  can 
into  equity,  to  take  proceedings  in  the  nature  of  qua  to^a^'t^e'^*"'^ 
timet,  to  compel  the  debtor  to  pay  the  debt  when  due,  debt  when 
whether  the  surety  has  actually  been  sued  on  it  or  not ; 
for  it  is  "  unreasonable  that  a  man  should  always  have 
a  cloud  hanging  over  him."  2     But  this  right  only  arises 
where  the  creditor  has  a  right  to  sue  his  debtor,  and 
refuses  to  exercise  that  right.  ^ 

Where  the  surety  pays  the  debt  on  behalf  of  the  prin-  Surety  paying 
cipal  debtor,  the  rule,  whether  at  law*  or  in  equity,  is  debt  entitled 

■    1  n  111  r  •        to  reimburse- 

that  he  has  a  right  to  call  upon  such  debtor  tor  reim-  ment  from 

bursement.     And  this  right  may  be  put  upon  the  ground  '^®^*™- 

of  an  implied  contract  on  the  part  of  the  debtor  to  repay 

the  money  so  paid  on  his  account,  where  there  is  no 

express  promise  creating  the  right.  5 

If,  in  addition  to  the  security  given  by  the  surety,  the  If  creditor  has 
creditor  has  taken  some  additional  or  collateral  securi-  teralseourtties 
ties  from  the  principal  debtor,  courts  of  equity  have  from  debtor, 
held  that  upon  payment  of  the  debt  by  the  surety  to  the  ing^the  debT'^' 
creditor,  the  surety  is  entitled  to  have  the  benefit  of  "^^^^^i*!^"^*" 
all  those  collateral  securities  thus  given  by  the  debtor  to 
the  creditor.     Thus,  for  example,  if  at  the  time  when 
the  bond  of  the  principal  and  surety  is  given,  a  mort- 
gage is  also  made  by  the  principal  to  the  creditor  as  an 
additional  security  for  the  debt,  there,  if  the  surety  pays 
the  debt,  he  will  be  entitled  to  have  an  assignment  of 

'  St.  327;   Wright  v.  Simpson,  * PadwicJev.Stcmley,9E.3,Te,627. 

6  Ves.  733.  *  Toussaint  v.  Martinnant,  2  T. 

'  Sanelaagh  v.  Hayes,  \  Vem.  K.  105. 

189;  Mitford  on  Plead.  172;  An-  °  Craythorne  v.  Svmburne,  14 

trobus  V.  Davidson,  3  Mer.  669.  Ves.  162. 
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Except  for- 
merly, such 

seouritiea  as 
were  extin- 
guished by 
payment. 


Exception 
abolished  by 
19  &  20  Vict. 
c.  97,  B.  5. 


the  mortage,  and  to  stand  in  the  place  of  the  mortgagee.^ 
But  this  general  rule  did  not  apply  to  such  securities 
which  got  back  upon  payment  to  the  principal  debtor, 
and  were,  in  fact,  extinguished  by  the  payment.  Take 
the  case  of  a  bond  entered  into  by  the  principal  debtor 
and  surety  to  the  creditor :  on  payment  by  the  surety, 
the  obligation  on  the  bond  ceased  to  exist,  and  conse- 
quently the  surety  could  not  stand  in  the  shoes  of  the 
creditor  as  to  that  bond.^  But  by  the  Mercantile  Amend- 
ment Act,3  this  exception  has  been  abolished,  and  a 
surety  is  now  entitled  to  have  assigned  to  him  every 
judgment,  specialty,  or  security  which  shaU  be  held  by 
the  creditor  in  respect  of  such  debt,  whether  such  judg- 
ment, &c.,  shall  or  shall  not  at  law  be  deemed  to  have 
been  satisfied  by  the  payment  of  the  debt. 


A  surety  pay- 
ing debt  can 
compel  co- 
sureties to 
contribute. 
Contribution 
in  equity 
grounded  on 
general  jus- 
tice, and  not 
on  implied 
contract. 


If  instead  of  taking  a  collateral  security  from  the 
debtor  the  creditor  takes  security  from  a  second  surety 
for  the  same  debt,  and  one  surety  pays  the  whole  or  part 
of  the  debt,  he  has  in  equity,  and  to  a  certain  extent 
also  in  law,  a  right  to  contribution  from  his  co-surety ; 
and  this  doctrine  of  "  contribution  is  bottomed  and 
fixed  on  general  principles  of  justice,  and  does  not 
spring  from  contract,  though  contract  may  qualify  it."* 
Hence  it  follows  that  the  doctrine  of  contribution 
applies  whether  the  parties  are  bound  in  the  same  or 
different  instruments,  provided  they  are  co-sureties  for 
the  same  principal  and  in  the  same  engagement,  even 
though  they  are  ignorant  of  the  mutual  relation  of 
suretyship ;  and  further,  there  is  no  difference  if  they 
are  bound  in  different  sums,  except  that  the  contribu- 
tion could  not  be  required  beyond  the  sum  for  which 


1  St.  499 ;  Hodgson  v.  Shaw,  3 
My.  &  Keen.  190. 

'  Copis  V.  Middleton,  1  T.  &  R. 
229  ;  Hodgson  v.  Shaw,  3  My.  & 


K.  190. 

=  19  &  20  Vict.  u.  97,  ».  5. 

*  Bering  v.  Winchelsea,  1  L.  C. 
92. 
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they  had  become  bound.  i     Under  the  same  circum- At  law  contri- 
stances  there  can  be  no  right  to  contribution  at  law,  ^"unXd^on 
for  there  that  right  is  founded  on  a  contract,  express  coutraot. 
or  implied. 

In  other  respects  also,  the  jurisdiction  at  common  Different 
law  is  less  beneficial  than  in  equity.     Thus  where  there  g^^ency  "* 
are  several   sureties,  and   one  becomes   insolvent,  the  of  one  surety, 
surety  who  pays  the  entire  debt  can  in  equity  compel  equity.^"  ^ 
the  solvent  sureties  to  contribute  towards  payment  of 
the  entire  debt ;  2  but  at  law  he  can  recover  only  an 
aliquot  part  of  the  whole,   regard  being  had  to  the 
number  of  co-sureties.^     Suppose,  for  instance,  there 
are  three  sureties,  and  one  of  them  becomes  insolvent, 
if  one  of  the  remaining  solvent  sureties  pays  the  debt, 
he  may  in  equity  compel  the  other  solvent  surety  to 
contribute  a  moiety ;  at  law  he  can  only  recover  one- 
third  in  any  case,  from  the  solvent  co-surety.     It  seems 
also,  that  if  one  of  the  sureties  dies,  in  equity  contribu-  No  contribu- 
tion can  be  enforced  against  his  representatives  ;  but  at  ag^^^*  repre- 

law  an  action  only  lies  against  the  surviving  sureties.*     sentatives  of 

a  deceased 
surety. 

Before  equitable  pleas  were  allowed  at  common  law,  paroi  evidence 
where  it  did  not  appear  on  the  face  of  the  instrument  *°  sliow  that 
that  a  person  was  a  surety  ;  if,  for  instance,  in  a  bond  cipal  was 
the   principal   debtor  and   surety  were   bound  jointly  aUo^*ecl°t" 
and  severally,  parol  evidence  was  inadmissible  at  law  law. 
to  show  that  he  was  only  a  surety ;  5  but  in  equity 
parol  evidence  was  always  admissible  for  that  purpose. 6 


1  Dering  v.  Winchdaea,  1  L.  C.  B.  287. 

89  ;  Craythome  v.  Smnburne,  14  *  Primrose  v.  Bromley,  1  Atfe. 

Ves.  ]  63,  169.  90  ;  Batard  v.  Hams,  2  Ell.  &  B. 

2  Hitchman  v.  Stewart,  3  Drew.  287.                        * 

271 ;  Mayor  ofBervAch  v.  Murray,  '  Lewis  v.  Jmies,  4  B.  &  C.  506. 

7  De  G.  M.  &  G.  497.  ^  Craythome  v.  Swinburne,  14 

8  Cowell  V.  Edwards,  2  B.  &  P.  Ves.  160,  170 ;  aarlee  v.  Henty, 

268  ;  Batard  v.  Hawes,  2  Ell.  &  3  Y.  &  C.  Ex.  Ca.  187. 
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Such  evidence    is   now  admissible   at   law   under    an 
equitable  defence,  i 

Surety  may  Although  the  doctrine  of  contribution  is  founded 
bUitybyex-  "pon  the  general  equity  of  the  case,  and  not  upon 
press  contract,  contract,  Still  a  person  may  take  himself  out  of  the 
operation  of  that  doctrine  by  express  contract.  Thus, 
where  three  persons  became  sureties,  and  agreed  among 
themselves  that  if  the  principal  debtor  failed  to  pay 
the  debt  they  would  pay  their  respective  parts ;  one 
became  insolvent,  and  one  of  the  remaining  solvent 
sureties  having  paid  the  whole  debt  was  held  entitled 
to  recover  only  one-third  from  the  other  solvent  surety.^ 


Surety  can 
only  charge 
debtor  for 
what  he 
actually  paid. 


What  will 
discharge  a 
surety. 

If  creditor 
varies  con- 
tract with 
debtor  with- 
out privity  of 
the  surety. 


Where  a  surety  discharges  an  obligation  at  a  less 
sum  than  its  full  amount,  he  cannot,  as  against  his 
principal,  make  himself  a  creditor  for  the  whole  amount, 
but  can  only  claim  what  he  has  actually  paid  in  dis- 
charge of  the  debt.^ 

Under  what  circumstances  a  surety  will  be  discharged 
from  his  liability, — 

It  is  a  general  principle  that  where  a  creditor 
varies  the  contract  between  himself  and  the  principal 
without  the  privity  of  the  surety,  the  surety  will  be 
released.  Thus,  where  a  person  gave  a  promissory 
note  as  a  surety,  upon  an  agreement  that  the  amount 
should  be  advanced  to  the  principal  debtor,  by  draft 
at  three  months'  date,  and  the  creditor,  without  the 
concurrence  of  the  surety,  paid  the  amount  at  once  ;  it 
was  held  that  the  agreement  had  been  varied,  and  the 
surety  was  therefore  discharged.* 


'  Pooley  V.  Harradine,  7  Ell.  & 
B.  431 ;  Taylor  Y.  Burgess,  5  H.  & 
N.  1. 

*  Swain  v.  Wall,  1  Ch.  R.  U9; 
Craythome  v.  Swiniurne,  14  Ves. 
165. 


'  Beed  v.  Norris,  2  My.  &  Cr. 
361,  375. 

*  Bonser  v.  Cox,  6  Beav.  110; 
Calvert  v.  Lond.  Bock  Co.  2  Keen. 
638  ;  Evans  v.  Bremridge,  2  K. 
&  J.  174;  8  De  a.  M.  &  G.  101. 
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"  If  a  creditor,  without  the  consent  of  the  surety,  if  creditor 
gives  time  to  the  principal  debtor,  by  so  doing  hedis-  fbfndtal  man- 
charges  the  surety ;  that  is,  if  time  is  given  by  virtue  of  ner  to  debtor 
positive  contract  between  the  creditor  and  the  principal  sent  of  surety. 
— not  where  the  creditor  is  merely  inactive.     And  the 
surety  is  held  to  be  discharged  for  this  reason,  because 
the  creditor  by  giving  time  to  the  principal  has  put  it 
out  of  the  power  of  the  surety  to  consider  whether  he 
wUl  have  recourse  to  his  remedy  against  the  principal 
or  not,  and  because  he  in  fact  cannot  have  the  same 
remedy  against  the  principal  as  he  would  have  had 
under  the  original  contract."  ^ 

It  seems,  however,  that  a  surety  will  not  be  dis-  Surety  not 

1  J    1  .    .  ,.  -n    !_•  J-  •      J.    J.1      released  if  his 

charged  by  givmg  time  it   his   remedies   against  the  ^ghts  are  ac- 
creditor are  not  diminished  or  affected,  and  especially  ceierated— 
if  they  are  accelerated.  2 

But  the  surety  will  not  be  discharged  if  the  creditor  if  creditor, 
on  giving  further  time  to  the  principal  debtor,  reserve  s^^^s  *™®' 

CI         o  .  .  „        \  reserve  nis 

his  right  to  proceed  against  the  surety ;   "  for  when  the  rights  against 
right  is  reserved,  the  principal  debtor  cannot  say  it  is  ^i^J'^^^t 
inconsistent  with  giving  him  time   that  the  creditor  discharged. 
should  be  at  liberty  to  proceed  against  the  sureties,  and 
that  they  should  turn  round  upon  the  principal  debtor, 
notwithstanding  the  time   so  given  him ;  for  he  was 
a  party  to  the  agreement  by  which  that  right  was 
reserved  to  the  creditor,  and  the  question  whether  or 
not  the  surety  is  informed  of  the  arrangement,  is  wholly 
immaterial."  ^ 

It  seems  to  be   a  settled  principle   at  law  that  a 

1  Samuell  v.  Howa/rth,  3  Mer.  *  ffidme  v.  Coles,  2  Sim.  12; 

272;  Wright  v.  Simpson,  6  Ves.  Prendergast  \.  Sevey,  6  Mad.  12i; 

734 ;  Rees  v.  Berringtm,  2  L.  C.  Price  v.  Edmunds,  10  B.  &  C.  578. 
887-  Bailey  v.  Edwards,  4  B.  &  =  FcJ6  v.  iTemW,  3  K.  &  J.  442 ; 

S.  771 ;  Davies  v.  Stainbank,  6  De  Soulbeev.Stuibs,  18Ves.26;  Wyke 

G.  M.  &  G.  679.  V.  Sogers,  1  De  G.  M.  &  G.  408. 
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Release  of  one  release  Or  discharge  of  one  surety  by  the  creditor,  even 
throughT^s-  '^^^T^  founded  on  a  mistake  of  law,  operates  as  a  dis- 
take  of  law,     charge  of  the  others.^ 

releases  co- 
sureties. 

But  not  if  re-  ^ut  though  a  release  of  one  surety  is  a  discharge  of 
lease  is  taken  j^jg  co-sureties,  still  if  the  release  can  be  construed  as 

as  a  covenant  .  .  t     n 

not  to  sue.       a  covenant  not  to  sue,  it  will  not  operate  as  a  discharge 
of  the  co-sureties.  2 

Creditor,  giv-  Although  a  creditor  upon  giving  time  to  the  principal 
nof  reTe%e™is  ™^y  reserve  his  right  against  the  sureties,  he  cannot 
rights  against  do  SO  if  he  give  to  the  debtor  what  amounts  to  an 
reieas^' the  *  actual  release,  for  the  debt  is  gone  at  law.  It  was 
debtor.  therefore  held  where  there  was  an  agreement  between 

a  bond  debtor  and  his  creditor  that  the  latter  should 
take  all  the  debtor's  property,  and  should  pay  his  other 
creditors  five  shillings  in  the  pound ;  that  though  it 
was  not  a  discharge  of  the  bond  at  law  by  way  of 
accord  and  satisfaction,  because  not  under  seal,  still 
that  it  operated  in  equity  as  a  satisfaction  of  the  debt, 
and  that  it  was  not  possible  in  equity  upon  such  a 
transaction  to  reserve  any  rights  against  the  surety; 
and  that  any  attempt  to  do  so  would  be  void,  as  incon- 
sistent with  the  agreement.  3 

Surety  on  pay-  -A-  Surety  is  entitled  on  payment  of  the  debt  to  all  the 
™®"*  "f  ®""  securities  which  the  creditor  has  against  the  principal, 
securities  Whether  such  collateral  securities  were  given  at  the 
h^'i'hfsf'"'  *i°^''  of  *^«  contract  of  suretyship,  with  or  without  the 
debtor.  knowledge  of  the  surety ;  *  or  it  seems  whether  they 

were  given  after   that   contract,  with  or  without  the 


1  Cheetham  v.  Ward,  1  B.  &  P.  a  Webb  v.  Semtt,  3  K.  &  J.  438 ; 

633;  Nicholson  v.  Bevill,  4  A.  &  Nicholson  v.  BevUl,  i  Ad.  &.E11. 

E.  675.  675 ;  Kearsky  v.  Oole,  16  Mees.  & 

'  Price  v.  Barker,  4  Ell.  &  Bl.  W.  128. 

777;  Bailey  v.  Edvnrds,  4  B.  &  *  MayhewY.  Crichett,2  Swanat. 

Sm.  761.  185. 
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knowledge  of  the  principal.1     In  all  these  cases,  there-  Surety  re- 
fore,  if  a  creditor  who  has  had,  or  ought  to  have  had,  dltor^oseTor 
such  collateral  securities,  loses  them,  or  suffers  them  to  allows  securi- 
get  back  into  the  possession  of  the  debtor,  or  does  not  into  creditor's 
make  them  effectual  by  giving  proper  notice,^  the  surety,  l'™'!^- 
to  the  extent  of  such  security,  will  be  discharged.3    So 
where  a  creditor,  by  neglecting  the  statutory  formalities, 
lost  the  benefit  of  an  execution  under  a  warrant  of 
attorney,  which,  according  to  the  agreement  of  surety- 
ship, he  had  proceeded  to  enforce,  upon  a  notice  by  the 
surety,  it  was  held  that  the  surety  was  thereby  dis- 
charged.* 

1  Pearl\.Deacon,2i'Rea.Y.  186;  »  Oapel  v.  Butler,  2  S.  &  S.  457; 

1  De  G.  &  Jo.  461 ;  LaTce  v.  Brut-  Law  v.  E.  I.  Co.,  4  Vea.  824. 

ton,' 18  Beav.  34;  8  De  G.  M.  &  *  Watson  v.  Allcoch,  1  Sm.  & 

Q.  440  ;  PUdge  v.  Buss,  Johnson  Giff.  319  ;  4  De  G.  M.  &  G.  242  ; 

663,  668.  Mayhew  v.  Crichett,  2  Swanst.  185, 

=  Strange  v.  Fooks,  4  Giff.  408.  190. 


CHAPTER  VI. 


PARTNERSHIP. 


Equity  has  a 
practically 
exclusive 
jurisdiction. 


Partnership.  CouRTS  of  equity  now  exercise  a  full  concurrent  juris- 
diction with  courts  of  law  in  all  matters  of  partnership; 
and  indeed  it  may  be  said  that,  practically  speaking, 
they  exercise  an  exclusive  jurisdiction  over  the  subject 
in  all  cases  of  any  complexity  or  difficulty.  For  in  all 
cases  where  a  discovery,  an  account,  a  contribution,  an 
injunction,  or  a  dissolution  is  sought  in  cases  of  partner- 
ship, or  even  where  a  due  enforcement  of  partnership, 
rights,  duties,  and  credits  is  required,  the  remedial  jus- 
tice administered  by  courts  of  equity  is  far  more  com- 
plete, extensive,  and  various,  adapting  itself  to  the  par- 
ticular nature  of  the  grievance,  and  granting  relief  in 
the  most  beneficial  and  effectual  manner,  where  no  re- 
dress whatsoever,  or  very  imperfect  redress,  could  be 
obtained  at  law.i 


1.  Equity 
decrees  speci- 
fic perform- 
ance of  agree- 
ment to  enter 
into  partner- 
ship for  a 
definite  time. 


1.  A  court  of  equity  will  decree  the  specific  perform- 
ance of  a  contract  to  enter  into  partnership  for  a  fixed 
and  definite  period  of  time  ;2  but  it  will  not  do  so  when 
no  term  has  been  fixed,  for  such  decree  would  be  use- 
less when  either  of  the  parties  might  dissolve  the  part- 
nership immediately  afterwards.  3 


2.  Equity  en-      2.  In  like  manner,  after  the  commencement  and  dur- 
of  partnership  ^^^  t^^  Continuance  of  the  partnership,  courts  of  equity 
will  in  many  cases  interpose  to  decree  a  specific  perform- 
ance of  other  agreements  in  the  articles  of  partnership. 
If,  for  instance,  there  be  an  agreement  to  insert  the 


1  St.  666,  683. 

'  Buxton  V.  Lister,  3  Atk.  385 ; 
England  v.  Curling,  8  Beav.  129. 


s  ffercy  v.  Birch,  9  Tes.  357; 
Mr  Swanston's  Note  to  Crawihay 
V.  Maule,  1  Swanst.  511-513. 
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name  of  a  partner  in  the  firm  name,  so  as  to  clothe  him  Injunction 
publicly  with  all  the  rights  of  acting  for  the  partner-  l^^^f  name 
ship,  and  there  be  a  studied,  intentional,  prolonged,  and  of  one  of  the 
continued  inattention  to  the  application  of  the  partner 
to  have  his  name  so  used  and  inserted  in  the  firm  name, 
courts  of  equity  will  grant  a  specific  relief  by  an  injunc- 
tion against  the  use  of  any  other  firm  name,  not  includ- 
ing his  name.     But  the  remedy  in  such  cases  is  strictly 
confined  to  cases  of  studied  delay  and  omission,  and 
relief  will  not  be  given  for  a  temporary,  accidental,  or 
trifling  omission.^     So  where  there  is  an  agreement  by  injunction 
the  partners  not  to  engage  in  any  other  business,  courts  fn^'on'aBmth'tr 
of  equity  will  act  by  injunction  to  enforce  it ;  and  if  business, 
profits  have  been  made  by  any  partner  in  violation  of 
such  an  agreement  in  any  other  business,  the  profits 
will  be  decreed  to  belong  to  the  partnership.^    A  court 
of  equity  will  further  interfere  by  injunction  to  prevent  Injunction 
such  acts  on  the  part  of  any  of  the  partners,  as  either  gfructfon^of 
tend  to  the  destruction  of  the  partnership  propeirty,^  or  partnership 

,.,.,..  ,         j^,  .      ;i      property,  or 

to  mipose  an  improper  liability  on  the  others,  or  to  the  exclusion  of 
exclusion  of  the  other  partners  from  the  exercise  of  their  parfiar. 
partnership  rights,  whether  those  rights  be  founded  on 
the  law  relating  to  partnerships  in  general,  or  on  agree- 
ment,* and  although  no  dissolution  is  prayed.  5 

But  it  is  not  to  be  inferred  that  courts  of  equity  will  Courts  of 
in  all  cases  interfere  to  enforce  a  specific  performance  of  ^ot  enforce 
the  articles  of  partnership.     Where  the  remedy  at  law  specific  per- 
is entirely  adequate,  no  relief  will  be  granted  in  equity ;  articles  where 
and  where  the  stipulation,  though  not  against  the  policy  remedy  at  law 
of  the  law,  yet  is  an  effort  to  divest  the  ordinary  juris-  adequate. 
diction  of  the  common  tribunals  of  justice,  such  as  an 

1  Marshall  v.  Colman,  2  J.  &  609;  Marshall  v.  Waison,'i5'&eaM. 

W.  266,  269.  601. 

'  St.  667 ;  SomervUlev.  Mackaij,  ■*  Deitrichssen  v.  Oabburn,  2  Ph. 

16  Ves.   382,  387,   389  ;  England  59. 

V.  Curling,  8  Beav.  129.  °  Jlall  v.  Hall,  12  Beav.  414. 

"  Miles  V.  Thomas,  9  Sim.  606, 

2c 
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Nor  of  an 
agreement  to 
refer  to  arbi- 
tration. 


agreement  in  case  of  any  disputes,  to  refer  the  same  to 
arbitrators,  courts  of  equity  will  not,  any  more  than 
courts  of  law,  interfere  to  enforce  that  agreement.  i 


DissoUition  of 
partnership. 

1.  By  opera- 
tion of  law. 


A  partnership  may  be  dissolved  in  various  ways.^ 

1.  By  operation  of  law.  Of  events  on  which  by  ope- 
ration of  law  the  partnership  is  determined,  the  princi- 
pal seem  to  be  the  death  of  one  of  the  partners,  unless 
there  be  an  express  stipulation  to  the  contrary  ;3  by  the 
bankruptcy  of  all  or  one  of  the  partners ;  *  by  the  convic- 
tion of  any  one  of  them  for  felony ;  5  or  by  a  general 
assignment  by  one  or  more  of  the  partners,  whether  the 
partnership  be  determinable  at  will,  or,  it  seems,  even 
where  it  is  for  a  definite  period.  ^  To  these  may,  per- 
haps, be  added  any  event  which  makes  either  the  part- 
nership itself,  or  the  objects  for  which  it  was  formed, 
illegal.7  In  these  cases,  the  partnership  determines  by 
operation  of  law  from  the  happening  of  the  particular 
event,  without  any  option  of  any  of  the  parties. 


2.  By  agree-  2.  By  agreement  of  parties.  By  mutual  agreement 
parties'.  ^^  '^^^  ^^  partners,  the  partnership,  though  for  an  unex- 

pired term,  may  be  put  an  end  to.^ 

Partnership  at  Any  member  of  an  ordinary  partnership,  the  duration 
disso^ed  at  of  which  is  indefinite,  may  dissolve  it  at  any  moment  he 
any  moment,   pleascs,  and  the  partnership  will  then  be  deemed  to  con- 


'  Street  v.  Righy,  6  Ves.  815; 
Bntish  Emp,  Shipping  Co.  v. 
Somes,  3  K.  &  J.  433. 

^  See  generally  Dixon  on  Part- 
nership, 430-446. 

^  Gillespie  v.  Hamilton,  3  Mad. 
251;  Crawshayy.Maule,l^v!axi,&t. 
495. 

'  Barker  v.  Goodair,  11  Vi-s. 
83,  86;  Craioshaij  v.   Collins,   15 


Ves.  228. 

'  2  Bl.  Com.  409;  Co.  Litt. 
391  a. 

^  Heath  v.  Sansom,  4  B.  &  Ad. 
172  ;  Nerot  v.  Bumard,  i  Russ. 
247. 

'  JEsposito  V.  Bowden,  7  E.  &  B. 
7t)3,  785 ;  Dixon  on  Partnership, 
43),  432. 
■  <!  Hall  V.  Hall,  12  Beav.  414. 
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tiaue  only  so  far  as  it  may  be  necessary  for  the  purposes 
of  winding  up  its  then  pending  affairs.!  But  at  the 
same  time,  it  is  apprehended  that  the  Court  of  Chancery 
would  restrain  an  immediate  dissolution  and  sale  of  the 
partnership  property,  if  it  appeared  that  irreparable  mis- 
chief would  ensue  from  such  a  proceeding.^ 

A  partnership  may  also  expire  by  the  efflux  of  the  Dissolution  by 
time  fixed  upon  by  the  partners  for  the  limit  of  its  f  J^°  ^"^"^^ 
duration.^ 

But  in  the  case  of  a  partnership  for  a  term,  if  after  Partnership 
the  term,  the  business  be  carried  on  as  before,  instead  ater  term 
of  being  wound  up   according  to  the   terms   of   the  agreed  on,  is  a 
articles,  or  by  sale  as  required  by  law  in  the  absence  of  wiii,"oroid'  '^ 
special  provision,  the  partnership  will  continue,  and  will  *erms. 
be  deemed  a  partnership  at  will  upon  the  terms  of  the 
original  partnership,  so  far  as  those  terms  are  appli- 
cable.* 

3.  Dissolution  by  decree  of  a  court  of  equity.     A  3.  By  decree 
court  of  equity  will,  in  many  cases,  decree  a  dissolution  °  ""'"^ ' 
at  the  instance  of  a  partner,  though  he  cannot  by  his 
own  act  dissolve  the  partnership. 

(a.)  A  partnership  may  be  dissolved  from  its  com-  Partnership 
mencement,  where  it  originated  in  fraud,  misrepresen-  f^a  "d^^  ^^ 
tation,  or  oppression.^ 

(6.)  If  one  partner  grossly  misconducts  himself  in  Gross  mia- 
reference  to  partnership  matters,  acting  in  breach  of  the  breach  af 


trust. 


1  Peacock  V.   Peacoch,  16   Ves.  17  Ves.  298-807. 

50.  *  Parsons  v.  Hayward,  31  Beav. 

2  Lindley  on  Partnership,  226  ;  199  ;  31  L.  J.  Ch.  666. 

St.  668  ;  Blissetv.  Daniel,  10  Hare  "  Rawlins  v.  WichAam,  1  Giff. 

493  ;  see  Pothier  Partn.  s.  150.  355;  7  W.  R.145  ;  Huev.  Richards, 

■*  Featherstonhaugh  v.  Penwicle,  2  Beav.  305. 
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Continual 
breaches  of 
contract. 


Wilful  and 
permanent 
neglect  of 
business. 


Mere  disagree- 
ment or  in- 
compatibility 
of  temper  not 
a  ground  for 
dissolution. 
Unless  such 
be  to  make  it 
impossible 
to  carry  on 
the  business. 

Insanity  of 
partner. 


trust  and  confidence  between  the  partners,  this  will  be  a 
ground  for  dissolution.! 

(c.)  So,  if  there  have  been  continual  breaches  of  the 
partnership  contract  by  one  of  the  parties,  as  if  he  have 
persisted  in  carrying  on  the  business  in  a  manner  totally 
different  from  that  agreed  on,  the  court  will  dissolve  the 
partnership.  2  But  there  must  be  a  substantial  failure 
in  the  performance  of  the  agreeinent  on  the  part  of  the 
defendant ;  it  is  not  the  office  of  a  court  of  equity  to 
enter  into  a  consideration  of  mere  partnership  squabbles.^ 

If  a  partner  who  ought  to  attend  to  the  business 
wilfully  and  permanently  absents  himself  from  it,  or  be- 
comes so  engrossed  in  his  private  affairs,  as  to  be  unable 
to  attend  to  it,  this  would  seem,  independently  of  agree- 
ment, to  be  a  ground  for  dissolution.* 

But  the  court  will  not  dissolve  a  partnership  merely 
on  account  of  the  disagreement  or  incompatibility  of 
temper  of  the  partners,  where  there  has  been  no  breach 
of  the  contract.5  If,  however,  the  disagreements  are  so 
great  as  to  render  it  impossible  to  carry  on  the  business, 
all  mutual  confidence  being  destroyed,  there  cannot  be 
a  doubt  that  the  court  will  dissolve  the  partnership.^ 

Whenever  a  partner,  who  is  to  contribute  his  skill  and 
industry  in  carrying  on  the  business,  or  who  has  a  right 
to  a  voice  in  the  partnership,  becomes  permanently  in- 
sane, a  court  of  equity  will  dissolve  the  partnership.? 


'  Smith  V.  Jeyes,  4  Beav.  503  ; 
Harrison  v.  Tennant,  21  Beav. 
482. 

'  Waters  v.  Taylor,  2  V.  &  B. 
299. 

^  Wray  v.  Hutchinson,  2  My.  & 
K.  235;  Anderson  v.  Andtrson, 
25  Beav.  190. 

''  Harrison  v.  Tennant,  21  Beav. 
482 ;  Smith  v.  Mules,  9  Hare  656. 


^  Goodman  v.  Whitcomh,  IJ.  & 
W.  589,  592;  Jauncey  v.  Knowles, 
29  L.  J.'  Ch.  95. 

«  Baxter  v.  West,  1  Dr.  &  Sm. 
173;  Watney  v.  Wells,  30  Beav. 
56  ;  Leary  v.  Shout,  33  Beav.  582. 

''  Waters  v.  Taylor,  2  V.  &  B. 
303  ;  Fatey  v.  Patey,  5  L.  J.  Ch, 
N.  S.  198  ;  Anon.  2  K.  &  J.  441 '; 
Rowlands  v.  Evans,  30  Beav.  302. 
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Insanity  of  a  partner  is  not,  however,  in  the  absence  of 
agreement,  ipso  facto  a  dissolution,  but  is  only  a  ground 
for  dissolution  by  decree  of  the  court.  ^ 

Where  a  dissolution  has  taken  place,  an  account  will  Account  on 
not  only  be  decreed,  but,  if  necessary,  a  manager  or  ReceiverTp- 
receiver  will  be  appointed  to  close  the  partnership  busi-  pointed  only 
ness,  and  make  sale  of  the  partnership  property,  so  that  solution. 
a  final  distribution  may  be  made  of  the  partnership 
effects;  but  he  will  not  be  appointed  except  with  a 
view  to  dissolution.!^ 

As  to  decreeing  an  account  where  no  dissolution  is  Account 
intended  or  prayed,  the  general  rule  would  seem  to  be,  ''^^J?  °°.  '^^^" 
that  where  a  partner  has  been  excluded,  or  the  con-  prayed, 
duct  of  the  other  party  has  been  such  as  would  entitle 
the  complaining  partner  to  a  dissolution  as  against  him, 
a  general  account,  at  any  rate  up  to  the  time  of  filing  the 
biU,  wiU  be  decreed ;  but  that  in  no  case,  will  a  continu- 
ous account  be  decreed,  as  that  would  be,  in  part  at 
least,  a  carrying  on  of  the  business  by  the  Court  of 
Chancery.  3 

A  partnership,  though  in  a  certain  sense  expiring  on 
any  of  the  events  that  have  been  mentioned — such  as 
death,  effluxion  of  time,  or  bankruptcy  of  a  partner — 
does  not  expire  to  all  purposes ;  for  all  the  partners  are  PaHner  mak- 
interested  in  the  business  until  all  the  affairs  of  the  part-  '°s  advantage 

^  out  01  tne 

nership  have  been  finally  settled  by  all.*  Hence,  the  partnership 
partners  thus  continuing  a  business  are  accountable  to  trustee  for 
the  rest,  not  merely  for  the  ordinary  profits,  but  for  all  other  part- 


1  Jones  V.  Noy,  2  My.  &  K,  125,  St.  671 ;  Loscombe  v.  Russell,  i 

^  St.  672  ;  Mall  v.  ifall,  3  Mac.  Sim.  8 ;  Pairthorne  v.  Weston,  3 

&  G.  79 ;  Baxter  v.  West,  28  L.  Hare,  387. 

J.  Ch.  169.  ^  Crawshay  v.  CoUiiis,  2  Russ- 

'  Dixon  on   Partnership,  193;  344. 
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the  advantages  which  they  have  obtaiaed  in  the  course 
of  the  business.! 

Courts  of  '  There  are  other  considerations  which  make  a  resort 
^Si"^*/ ?^'**^^"  to  a  court  of  equity,  instead  of  a  court  of  law,  not 
of  law.  only  a  more  convenient,  but  also  an  mdispensable  m- 

bouXt  for™*^  strument  for  the  purposes  of  justice.     Thus,  real  estate 
partnership     may  be  bought  and  held  for  the  purposes  of  the  part- 
m'oney.'^^  '^      nership,  and  really  be  a  part  of  the  stock-in-trade.     In 
this  case,  whatever  be  the  form  of  conveyance,  the  real 
estate  thus  purchased  will,  in  equity,  though  not  at  law, 
be  deemed  personalty  to  all  intents  and  purposes,  and 
subject  to  all  the  equitable  rights  and  liens  of  the  part- 
And  personal   uers  and  their  creditors,  which  would  apply  to  it  were  it 
representa-      personal  estate,  and  so  to  pass  to  the  personal  represen- 
tatives of  a  deceased  partner ;  unless,  perhaps,  there  be 
a  clear  and  determinate  expression  of  the  deceased  part- 
ner, that  it  shall  go  to  his  heir-at-law  beneficially.  2 

Creditors  may,  In  cascs  of  partnership  debts,  on  the  decease  of  one 
one  partner"  partuer,  the  Creditors  may,  at  their  option,  pursue  their 
go  against  siir-  legal  remedies  against  the  survivor,  or  resort  in  equity 
against  the  to  the  estate  of  the  deceased,  and  this  altogether  with- 
estate  of  de-     q^^  regard  to  the  state  of  the  accounts  between  the  part- 

ners  themselves,  or  to  the  ability  of  the  survivors  to 

pay.3 

The  liability  of  partners,  although  sometimes  called 

joint  and  several,  differs  in  important  particulars  from  a 

joint  and  several  liable.     Thus,  although  the  separate 

Separate  ere-   estate  of  the  deceased  is  liable,  yet  it  is  liable  only  as 

of*saparalt°"*^oi'  a  joint  debt;  consequently  the  separate  creditors  of 

estate  before    the  deceased  are  entitled  to  be  paid  their  debts  in  full, 

partnership 
creditors 

•  Clements  v.   Hall,  2  De  Q.  &       Drew.  495  ;  Bone  v.  Pollard,  24 

J.   173  ;    Willett  v.  Bland/m-d,  1  Beav.  283. 

Hare,  253;  Wedderburnv.Wedder-  ^  Baring  v.  Noble,  2  R.  &  My. 

burn,  22  Beav.  84  ;  2  Sp.  208.  495. 
'  St.   674;    Darby  v.  Darby,   3 
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before  the  creditors  of  the  partnership  can  claim  any- 
thing from  his  separate  estate.^  Hence,  a  creditor  of 
the  partnership,  who  is  also  a  debtor  to  the  deceased, 
cannot,  in  an  administration  of  the  deceased's  estate,  set 
off  his  separate  debt  against  the  joint  debt  due  to  him. 2 

On  the  other  hand,  the  creditors  of  the  partnership  Partnership 
have  a  right  to  the  payment  of  their  debts,  out  of  the  tSebr'*^ 
partnership  funds,  before  the  private  creditors   of  the  out  of  part- 
partners.     But  this  preference  is,  at  law,  generally  dis-  before^sepa-  ^ 
regarded ;  in  equity  it  is  worked  out  through  the  equity  ''**®  creditors, 
of  the  partners  over  the  whole  fund.^ 

Another  illustration  of  the  beneficial  result  of  equity  Two  firms 
jurisdiction,  in  cases  of  partnership,  may  be  found  in  ^*^i°s  a  com- 

•'  '  .  .  mon  partner 

the  case  of  two  firms  dealing  with  each  other,  where  cannot  sue 
some  or  all  of  the  partners  in  one  firm  are  partners  with  at  law'^ut' 
other  persons  in  the  other  firm.  Upon  the  technical  i"ay  in  equity. 
principles  of  the  common  law  in  such  cases  no  suit  can 
be  maintained  at  law  in  regard  to  any  transactions  or 
debts  between  the  two  firms.  ^  But  there  is  no  diffi- 
culty in  proceeding  in  courts  of  equity  to  a  final  adjust- 
ment of  all  the  concerns  of  both  firms,  in  regard  to  each 
other ;  for,  in  equity,  it  is  sufficient  that  all  parties  in 
interest  are  before  the  court  as  plaintiffs,  or  as  defend- 
ants, and  they  need  not,  as  at  law,  in  such  a  case,  be  on 
the  opposite  sides  of  the  record.  In  equity  all  contracts 
and  dealings  between  such  firms,  of  a  moral  and  legal 
nature,  are  deemed  obligatory,  though  void  at  law. 
Courts  of  equity,  in  such  cases,  look  behind  the  form  of 
the  transactions  to  their  substance,  and  treat  the  differ- 
ent firms,  for  the  purposes  of  substantial  justice,  exactly 

'  Gray  v.  Chiswell,  9  Yes.  118;  '  St.  675;    Twks  v.   Massey,  1 

Ridgway  v.  Clare,   19  Beav.  111.;  Atk.  67  ;   Campbell  v.  Mullett,  2 

ex  parte  Wilson,  3  M.  D.  &  De  G.  Swanst.  574. 

57.  *  Bosanqnet  v..Wray,S  Taunt. 

"  JStephenson  v.  Chiswell,  3  Ves.  597. 
566. 
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as  if  they  wore  composed  of  strangers,  or  were,  in  fact, 
corporate  companies,  i 

At  law,  one  TJpon  similar  grounds  one  partner  cannot,  at  law, 

notBuehtr  maintain  a  suit  against  his  co-partners  to  recover  the 

co-partners  in  amount  of  money  which  he  has  paid  for  the  partnership, 

transaction—  since  he  Cannot  sue  them  without  suing  himself  also,  as 

he  may  in  ^^g  ^f  ^^q  partnership  ;2  but  he  may  do  so  in  equity. 

'  Mainwaring  v.  Nevmian,  2  B.  Bovill  t.   Hammond,   6  B.   &  C. 

&  P.  120 ;  St.  679,  680 ;  De  Taatet  151 ;  Sedgwich  v.  Daniett,  2  H.  & 

V.  Shaw,  1  B.  &  A.  664.  N.  319  ;  Holmes  v.  Higgim,  1  B. 

^  WrigU  t.  Hunter,  5  Ves.  792;  &  C.  74. 


CHAPTER  VII. 

ACCOUNT. 

I.  AccotmT  was  one  of  the  most  ancient  forms  of  action  I.  Account, 
at  the  common  law.    But  the  modes  of  proceeding  in  that 
action,  although  aided  from  time  to  time  hy  statutable 
provisions,  were  foimd  so  very  dilatory,  inconvenient,  At  common 
and  unsatisfactory,  that  as  soon  as  courts  of  equity  began  '^^^  fnctnve- 
to  assume  jurisdiction  in  matters  of  account,  as  they  nient. 
did  very  early,  the  remedy  at  law  began  to  decline,  and 
has  gradually  fallen  into  disuse.  ^ 

At  the  common  law  an  action  of  account  lay  in  two  when  account 
classes  of  cases.2  i^y  ^*  i^'^- 

1.  Where  there  was  either  a  privity  in  deed  by  the  i.  in  cases  of 
consent  of  the  party,  as  against  a  bailiflF,  a  receiver  ap-  o"[aw.  °  ** 
pointed  by  the  party ;  or  a  privity  in  law,  ex  provisione 

legis,  as  against  a  guardian  in  socage,^  and  their  exe- 
cutors and  administrators.* 

2.  By  the  law  merchant,   one  naming    himself   a  2.  Between 
merchant,  might    have  an  account  against    another,  "merchants, 
naming  him  as  a  merchant,  and  charge  him  as  a  re- 
ceiv.er,5  or  against  his  executors.^ 

And  the  reasons  for  the  disuse  of  the  action  of  account  Suitors  pre- 
at  common  law,  and  its  progress  in  equity,  are  not  hard  bTcause*oTits 
to  find — one  ground  was,  that  courts  of  common  law  powers  of  dis- 
could  not  compel  a  discovery  from  the  defendant  on  his  administea-° 

tion. 
St.  442.  <  3  &  4  Anne,  eh.  16. 

=  St.  445.  ^  Co.  Litt.  172  a ;  11  Co.  E.  89. 

=<  Co.  Litt.  90  6.  «  13  Edw.  III.  o.  23. 
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oath ;  another  ground  was  that  the  machinery  and  ad- 
ministrative powers  of  the  courts  of  common  law  were 
not  so  well  adapted  for  the  purposes  of  an  account  as 
those  of  the  courts  of  equity.^ 

Courts  of  common  law  having  failed  to  give  due  relief 

in  cases  of  account,  suitors  were  obliged,  in  most  cases, 

to  come  into  equity  for  that  purpose.     It  now  becomes 

In  what  cases  necessary  to  examine  in  what  cases  equity  will  afford 

equity  allows  ,         ,j    . 

an  account.        ^^^"-  reuei. 

1  Principal  ^-  Equity  will  assume  jurisdiction  where  there 
against  agent,  exists  a  fiduciary  relation  between  the  parties;  as  in 
favour  of  a  principal  against  his  agent,  though  not  in 
favour  of  the  agent  against  the  principal.  The  rule  is 
thus  stated  by  Sir  J.  Leach  :2 — "The  defendants  here 
were  agents  for  the  sale  of  the  property  of  the  plaintiff, 
and  wherever  such  a  relation  exists  a  bill  will  lie  for  an 
account ;  the  plaintiffs  can  only  learn  from  the  discovery 
of  the  defendants  how  they  have  acted  in  the  execution 
of  their  agency." 

Cestui  que  Cascs   of  account  between  trustees  and  cestui  que 

trust  against    f^^gf  j^g^y.  properly  be  deemed  confidential  agencies,  and 

are  peculiarly  within  the   appropriate  jurisdiction  of 

courts  of  equity ;  the  same  rule  applies  here  as  in  other 

cases  of  agency.^ 

Agent  cannot       It  has  been  argued  that  if  the  principal  may  file  a 

have  an^ac-      ]3J][]^  against  his  agent,  the  agent  may  file  a  biU  against 

his  priiKjipai.    his  principal ;  but  the  rights  of  principal  and  agent  are 

not  correlative.     The  right  of  the  principal  rests  upon 

the  trust  and  confidence  reposed  in  the  agent,  but  the 

agent  reposes  no  such  confidence  in  the  principal.* 

I  St.  451.  Keen,  664. 

"  MacJcenzie  v.  Johnston,  4  Mad.  ■*  PadwicTc  v.  Stanley,  9  Hare, 

373.  6'27;  Smith  v.  Lereaux,  33  L.  J. 

^  Docker    v.   Somes,    2    My.    &  Ch.  167. 
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2.  It  seems  that  equity  will  assume  jurisdiction  where  2.  Cases  of 
there  are  mutual  accounts  between  the  plaintiff  and  ™"n"s^i^e-' 

defendant.  tween  plaintiff 

and  defend- 
ant. 

As  to  what  are  mutual  accounts,  the  best  definition  is 
to  be  found  in  the  judgment  in  Phillips  y.  Phillips,'^ 
"  I  understand  a  mutual  account  to  mean  not  merely  "  Mutual  ae- 
where  one  of  the  two  parties  has  received  money  and  °°"°*^  ~ 

^  <>  where  each  ot 

paid  it  on  account  of  the  other,  but  where  each  of  two  two  parties 
parties  has  received  and  paid  on  the  other's  account.     I  and  mfd^n 
take  the  reason  of  that  distinction  to  be,  that  in  the  case  the  other's 
of  proceedings  at  law,  where  each  of  the  two  parties  has 
received  and  paid  on  account  of  the  other,  what  would 
be  to  be  recovered  would  be  the  balance  of  the  two 
accounts ;  and  the  party  plaintiff  would  be  required  to 
prove  not  merely  that  the  other  party  had  received 
money  on  his  account,  but  also  to  enter  into  evidence  of 
his  own  receipts  and  payments^a  position  of  the  case 
which,  to  say  the  least,  would  be  difficult  to  be  dealt 
with  at  law.     Where  one  party  has  merely  received  and 
paid  moneys  on  account  of  the  other,  it  becomes  a  simple 
case.     The  party  plaintiff  has  to  prove  that  the  moneys 
have  been  received,  and  the  other  party  has  to  prove  his 
payments.     The  question  is  only  as  to  the  receipts  on  no  account  if 
one  side  and  payments  on  the  other,  and  it  is  a  mere  ^*  '^  f.  ™®''? 

.     .  .  ,  question  of 

question  of  set  off;  but  it  is  otherwise  where  each  party  set-off. 
has  received  and  paid.  2 

3.  A  bin  for  an  account  will  be  where  there  are  cir-  3.  Circum- 
cumstances  of  great  complication.     As  to  what  is  the  ff^great  com- 
criterion  of  the  amount  of  complication  necessary  to  plication. 
give  jurisdiction  to  a  court  of  equity,  independently  of 
any  other  circumstances,  the  judgment  of  Lord  Kedes- 
dale  in   O'Connor  v.   Spaight,^  is   in  point : — "  The 

1  9  Hare  471.  183. 

2  Padwich  v.  Burst,  18  Beav.  ^  1  Sch!  &  Lefr.  305. 
575;    Fliiker  v.    Tat/lor,  3  Drew. 
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The  test  is — 
can  the  ac- 
counts be 
examined  on 
a  trial  at  Nisi 
Prius  ? 


Compulsory 
reference  to 
arbitration  by 
17  &  18  Vict, 
c.  125,  B.  3. 


ground  on  which,  I  think,  that  this  Is  a  proper  case  for 
equity  is,  that  the  account  has  become  so  complicated 
that  a  court  of  law  would  be  incompetent  to  examine  it 
upon  a  trial  at  nisi  prius  with  all  necessary  accuracy. 
.  .  .  This  is  a  principle  on  which  courts  of  equity  con- 
stantly act,  by  taking  cognisance  of  matters  which 
though  cognisable  at  law,  are  yet  so  involved  with  a 
complex  account  that  it  cannot  properly  be  taken 
at  law."  But  this  principle  is  not  quite  settled;^ 
and  it  is  by  no  means  to  he  taken  as  a  universally 
conclusive  criterion,  especially  as  the  common  law 
judges  have  a  special  power  conferred  on  them  by  the 
Procedure  Act  of  1854,^  on  a  cause  coming  on  at  nisi 
prius  to  compel  a  reference  to  arbitration.  And  the 
suggested  rule,  therefore,  cannot,  perhaps,  be  put  higher 
than  this — that  the  difficulty  of  examining  the  accounts 
at  nisi  prius  will  be  a  strong  circumstance  in  favour  of 
a  resort  to  the  aid  of  equity.  In  short,  the  equity  to  an 
account  must  be  judged  from  the  nature  and  facts  of 
each  particular  case.^ 


Matters  of 
defence  to  an 
account. 
Settled  ac- 
count. 


It  is  ordinarily  a  good  bar  to  a  suit  for  an  account  that 
the  parties  have  already,  in  writing,  stated  and  adjusted 
the  items  of  the  account,  and  struck  the  balance.*  In 
such  a  case  a  court  of  equity  will  not  interfere,  for,  under 
such  circumstances,  an  indebitatus  assumpsit  lies  at  law, 
and  there  is  no  ground  for  resorting  to  equity.  If,  there- 
fore, there  has  been  an  account  stated,  that  may  be  set 
up  by  way  of  plea,  as  a  bar  to  all  discovery  and  relief, 
unless  some  matter  is  shown  which  calls  for  the  inter- 
position of  a  court  of  equity.     But' if  there  has  been  any 


'  Taff  Vale  Rail.  Co.  v.  Nixon, 
1  H.  L.  Cas.  Ill ;  South  Eastern 
Rail.  Co.  V,  Martin,  2  Phill.  758  ; 
1  Hall  &  Twells,  69 ;  Phillips  v. 
Phillips,  9  Hare  475. 

M7  &  18  Vict.  c.  125,  s.  3. 


'  Phillips  V.  Phillips,  9  Hare 
475 ;  Soidh  East.  Rail.  Co.  v. 
Martim,  2  Phill.  758 ;  1  Hall  & 
Twells,  69. 

*  Dawson  v.  Dawson,  1  Atk.  1. 
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mistake  or  omission,  or  accident  or  fraud,  or  undue  ad-  Equity  will 
vantage,  by  which  the  account  stated  is  in  truth  vitiated,  wh^^e*acoount 
and  the  balance  is  incorrectly  fixed,  a  court  of  equity  if  there  be 
will  not  suffer  it  to  be  conclusive  upon  the  parties,  but  fraud, 
will,  in  some  cases,  direct  the  whole   account  to  be 
opened,  and  taken  de  novo.     In  other  cases,  where  the  in  other  cases 
mistake  or  omission,  or  inaccuracy,  or  fraud,  or  imposi-  ftem's  only 
tion,  is  not  shown  to  affect  or  stain  all  the  items  of  the  wiu  be  exa- 
transaction,  the  court  will  conteat  itself  with  allowing  ™^"^  ' 
the  account  to  stand,  with  liberty  to  the  plaintiff  to  sur- 
charge and  falsify  it ;  the  effect  of  which  is  to  leave  the 
account  in  full  force,  as  a  stated  account,  except  so  far 
as  it  can  be  impugned  by  the  opposing  party,  who  has 
the  burden  of  proof  on  him  to  establish  errors  and  mis- 
takes.   The  showing  an  omission,  for  which  credit  ought 
to  be  given,  is  a  surcharge ;  the  proving  an  item  to  be  "  Surcharge." 
wrongly  inserted  is  a  falsifi.cation.     The  onus  probandi  "  Falsify." 
is  always  on  the  party  having  liberty  to  surcharge  and 
falsify.  1     And  this  liberty  to  surcharge  and  falsify  in- 
cludes an  examination  not  only  of  errors  of  fact,  but  of 
errors  of  law.2     What  shall  constitute,  in  the  sense  of  a  what  is  a 
court  of  equity,  a  stated  or  settled  account,  is  in  some  ggt^j^^^ac- 
measure  dependent  on  the  circumstances  of  each  case,  count? 
An  acceptance  of  an  account  may  be  express,  or  it  may 
be  implied,  from  circumstances.    Acquiescence  in  stated 
accounts,  even  though  for  a  long  time,  although  it 
amounts  to  an  admission  or  presumption  of  their  cor- 
rectness, does  not  of  itself  establish  the  fact  of  the 
account  having  been  settled.  ^ 

The  court  is  generally  unwilling  to  open  a  settled  Court  unwili- 
account,  especially  after  a  long  time  has  elapsed,  except  ™?y  °j°^®°  ^ 
in  cases  of  apparent  fraud.     But  in  cases  of  settled  count  except 

as  against  a 
trustee. 

'  Pin  V.  Cholnwndeley,  2  Ves.  "  St.  528 ;  Hunter  v.  Belcher,  2 

Sr.  565.  De  0.  J.  &  S.  194,  202. 

2  St.  523-25. 
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accounts  between  trustee  and  cestui  que  trust,  and  other 
persons  standing  in  confidential  relations  to  one  another, 
where  mala  fides  is  alleged,  there  is  scarcely  any  length 
of  time  that  will  prevent  the  court  from  opening  the 
account  altogether.! 

1  St.   527,  523  n ;  Matthews  v.       Wason,  9  Beav.  486. 
Wallwyn,  i  Vea.    125;    Todd  v. 


CHAPTER    VIII. 

SET-OFF  AND  APPEOPHIATION  OF  PAYMENTS. 

I.  Set-off.     "  Natural  equity  says  that  cross  demands  i.  Set-off. 
should  compensate  each  other,  by  deducting  the  less 

sum  from  the  greater  ;  and  that  the  difference  is  the 
only  sum  which  can  be  justly  due."  ^    But  the  common 
law  refused  to  carry  out  this  principle  of  justice,  and  At  law,  no  Bet- 
held  that  where  there  were  mutual  debts  unconnected,  °^  ™  °!^^  °^ 

'  mutual  un- 

they  should  not  be  set-off,  but  each  must  sue.     The  connected 
natural  sense  of  mankind  was  first  shocked  at  this  in   ^  '^' 
the  case  of  bankrupts,  and  accordingly  the  legislature 
interfered,  and  allowed  a  set-off  at  common  law  in  this 
and  a  few  other  cases.  2 

As  to  connected  accounts  of  debt  and  credit,  it  is  cer-  As  to  con- 
tain that,  both  at  law  and  in  equity,  and  without  any  ^^^^^^  *"' 
reference  to  the  statutes,  or  the  tribunal  in  which  the  baiame  re- 

,  T  ,,  ,         .      .    ,  .,      coverable  both 

cause  IS  depending,  the  same  general  principle  prevails,  at  law  and 
that  the  balance  of  the  accounts  only  is  recoverable ;  "^i^^'y- 
which  is,  therefore,  a  virtual  adjustment  and  set-off  be- 
tween the-parties.3 

It  is  true  that  equity  generally  follows  the  law  as  to 

set-off,  but  it  is  with  limitations  and  restrictions.     If 

there  is  no  connexion  between  the  demands  then  the 

rule  is  as  at  law ;  but  if  there  is  a  connexion  between  if  demands 

the  demands,  equity  acts  upon  it,  and  allows  a  set-off  equ%  some- ' 

under  particular  circumstances.  ^  times  inter- 

poses. 

'  Oreen    v.   Farmer,    i    Burr.  ■*  Dale  v.  Sollet,  4  Burr.  2133 ; 

2220.  St.  1434 

2  4  Ann.  c.  17,  a.  11  ;  5  Geo.  ^  St.   434  ;   Rawson  v.   Samuel, 

II.  o.  38,  B.  28:  2  Geo.   II.  c.   22,  1  Cr.  &  Ph.  161,  172,  173. 
s.  13 ;  8  Geo.  II.  c.  24,  s.  4. 


credit. 


416  CONCURRENT  JURISDICTION. 

Set-off  in  In  the  first  place,  then,  it  would  seem,  independently 

th"u  ^h  '^^  *^®  statutes  of  set-off,  courts  of  equity,  in  virtue  of 

mutual  inde-  their  general  jurisdiction,  are  accustomed  to  grant  relief 
where'thtre*^  in  all  cases,  where,  although  there  are  mutual  and  inde- 
ia  mutual  pendent  debts,  yet  there  is  a  mutual  credit  between  the 
parties,  founded  at  the  time  upon  the  existence  of  some 
debts  due  by  the  crediting  party  to  the  other.  By 
mutual  credit,  in  the  sense  in  which  the  terms  are  here 
used,  we  are  to  understand  a  knowledge,  on  both  sides, 
of  an  existing  debt  due  to  one  party  and  a  credit  by  the 
other  party,  founded  on  and  trusting  to  such  debt  as  a 
means  of  discharging  it.^  Thus,  for  example,  if  A. 
should  be  indebted  to  B.  in  the  sum  of  £10,000  in  a 
bond,  and  B.  should  borrow  of  A.  £2000  on  his  own 
bond,  the  bonds  being  payable  at  different  times,  the 
nature  of  the  transaction  would  lead  to  the  presumption 
that  there  was  a  mutual  credit  between  the  parties  as  to 
the  £2000,  as  an  ultimate  set-off,  pro  tanto,  from  the 
debt  of  £10,000.  Now,  in  such  a  case,  a  court  of  law 
No  set-off  in  could  uot  set-off  these  independent  debts  against  each 
other ;  but  a  court  of  equity  would  not  hesitate  to  do  so, 
upon  the  ground  either  of  the  presumed  intention  of  the 
parties,  or  of  what  is  called  a  natural  equity.2 

Mutual  equi-       In  the  next  place,  as  to  equitable  debts,  or  a  legal 
table  debts  or  ^q]^^  qq  q^^  side,  End  an  equitable  debt  on  the  other, 

a  legal  debt  on.  ii-i  ,  i- 

one  side,  and   there  IS  great  reason  to  believe  that,  whenever  there  is  a 

on"th?otlie?'  nautual  credit  between  the  parties  touching  such  debts, 

and  there  is     a  set-off  is,  upou  that  grouud  alone,  maintainable  in 

^'to"suoh^  '    equity ;  although  the  mere  existence  of  mutual  debts, 

debts.  without  such  mutual  credit,  might  not,  even  in  a  case 

of  insolvency,  sustain  it.s     But  the  mere  existence  of 

cross  demands  will  not  be  sufficient  to  justify  a  set-off 

in  equity.*     Indeed,  a  set-off  is  ordinarily  allowed  in 

^  Ex  parte  Prescott,  1  Atk.  230.  ^  James  v.  Kynnier,  5  Ves.  110  ; 

'■'St.    1435;    Laiieshorough    v.  P/jr^oM  v.  PFiHiams,  6  Mad.  9.5. 

Jones,  1   P.  Wms.   S2G  ;    Jeffs  v.  ^  Rawson  v.  Samuel,  1  Cr.  &  Ph. 

Wood,  2  P.  Wms.  128.  161. 


such  a  case  at 
law. 
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equity  only  when  the  party,  seeking  the  benefit  of  it,  Mere  oioss 
can  show  some  equitable  ground  for  being  protected  „oj  g^^^jg^t 
against  his  adversary's  demand — the  mere  existence  of  for  equity  to 

.'^.  J     I.       •      '  i      «interpoae. 

cross  demands  is  not  sufficient.     A  forUori  a  court  oi  Pany  seeking 
equity  will  not  interfere  on  the  ground  of  an  equitable  gf^^^^^^f 
set-off  to  prevent  a  party  recovering  a  svim  awarded  to  equitable 
him  for  damages  for  breach  of  contract,  merely  because  ^™™  ° 
there  is  an  unsettled  account  between  him  and  the  other 
party,  in  respect  to  dealings  arising  out  of  the  same 
contract.  1 

However,  where  there  are  cross  demands  between  the  Cross  de- 
parties  of  such  a  nature  that,  if  bQth  were  recoverable  irrecoverable 
at  law,  they  would  be  the  subject  of  a  set-off,  then,  as '"^t '*W' would 
in  such  a  case,  if  either  of  the  demands  be  a  matter  of  of  set-off, 
equitable  iurisdietion,  the  set-off  will  be  enforced  m  fv^ty  '■e- 
equity.2     As,  for  example,  if  a  legal  debt  is  due  to  the 
defendant  by  the  plaintiff,  and  the  plaintiff  is  the  as- 
signee of  a  legal  debt  due  to  a  third  person  from  the 
plaintiff,  which  has  been  duly  assigned  to  himself,  a 
court  of  equity  will  set-off  the  one  against  the  other,  if 
both  debts  could  properly  be  the  subject  of  set-off  at 
law.  3 

In  the  next  place,  courts  of  equity  following  the  law  No  set-off  of 
will  not  allow  a  set-off  of  a  joint  debt  against  a  separate  in  different'"^ 
debt,  or,  conversely,  of  a  separate  debt  against  a  joint  rights, 
debt ;  or,  to  state  the  proposition  more  generally,  they 
.will  not  allow  a  «et-off  of  debts  accruing  in  different 
rights  ;*   and,  therefore,  an  executor  and  trustee  of  a 
legacy,  who  was  also  the  residuary  legatee,  had  become 
the  creditor  of  the  husband  and  administrator  of  a 
deceased  legatee,  was  not,  in  the  absence  of  any  special 

'  St.  1436;  Rawson  V .  Samuel,  'St,  1436  a;  Williams  Y.Davies, 

1  Cr.  &  Ph.  161.  2  Sim.  461. 

=  Clarice  v.  OoH,  1  Or.  &  Ph.  "  St.  1437. 
154. 

2d 
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agreement,  allowed  to  set-off  his  debt  against  the  legacy, 
■     to  which  the  husband  having  survived  his  wife,  the 
legatee  was  as  such  administrator  entitled.! 

Except  under  But  Special  circumstances  may  occur  creating  an 
cumstinoes,  as  equity  wMch  wiU  justify  the  interposition  of  the  court, 
fraud.  even  where  the  cross  demands  exist  in  different  rights. 

Thus,  in  ex  parte  Stephens,'^  bankers  were  directed  to 
lay  out  money  in  certain  annuities.  They  did  not  do 
so,  but,  representing  that  they  had  made  entries  and 
accounted  for  the  dividends  accordingly.  They  then 
took  a  joint  and  several  promissory  note  from  the  party, 
S.  and  her  brother,  under  that  supposition  to  secure  a 
debt  due  from  the  ,brother  to  them.  Upon  which  the 
assignees  under  their  bankruptcy  having  sued  him  alone, 
a  petition  was  presented  by  S.  and  her  brother,  praying 
that  the  petitioners  might  be  at  liberty  to  set-off  what 
was  due  on  the  note  from  the  debt  due  by  the  bank- 
rupts to  S.,  that  she  might  prove  for  the  residue — that 
the  note  might  be  delivered,  and  the  assignees  might  be 
restrained  from  suing  upon  it ;  and  it  was  accordingly 
so  decreed.3 

II.  Appropriar  II.  Appropriation  of  payments.  Questions  as  to  the 
impuution  appropriation,  or,  as  it  is  termed  in  the  Eoman  law,  the 
of  payments,  imputation  of  payments,  arise  in  this  mode.  Suppose 
a  person  owing  another  several  debts  makes  a  payment 
to  him,  the  question  then  arises,  to  which  of  these  debts 
shall  such  payment  be  appropriated  or  imputed — a 
matter  often  of  considerable  importance  not  only  to  the 
debtor  and  creditor,  but  sometimes  also  to  third  persons. 
For  instance,  suppose  A.  owes  to  B.  two  distinct  sums 
of  £100  and  £100,  and  A.  could  set  up  the  Statute  of 

'  Freeman  v.  Lomas,  9  Hare,  593  ;   ex  parte  Hanson,  12  Ves. 

109;  iamSartiev.  OMer,  17  Beav.  346;    18   Ves.   232;    Cawdor   v. 

542.  Levns,  1  You.  &  CoU.  Exch.  C. 

'  11  Ves.  24.  427,  433. 

'  YulUamy    v.   Noble,   3  Mer. 
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Limitations  as  a  defence  to  an  action  for  the  earlier  of 
the  two  debts,  but  not  to  an  action  brought  for  the 
other,  it  is  clear  that  if  A.  paid  £100  to  B.,  and  that 
payment  could  be  imputed  to  the  earlier  debt,  B.  could 
stiU  recover  from  him  another  £100  ;  whereas  if  it  were 
appropriated  to  the  later  debt,  he  would  be  without 
remedy  as  to  the  earlier.  Again,  suppose  A.  owes  B. 
two  sums  of  £500,  for  the  first  of  which  C.  is  a  surety ; 
if  A.  pays  B.  £500,  and  it  is  imputed  to  the  first  £500, 
C.'s  liability  will  cease ;  if  it  be  imputed  to  the  other 
£500,  the  liability  wiU  with  the  debt  still  remain,  i 

The  first  rule  upon  the  subject  of  appropriation  is,  Debtor  has 
that  the  debtor  has  a  right  to  appropriate  any  payments  ^''^*  "ght  to 

o  rr      r  j  r   j      ^  appropriate 

which  he  makes  to  whatever  debt,  due  to  his  creditor,  payments  to  ^ 
he  may  choose  to  apply  it,  but  the  debtor  must  exercise  looses  ^at 
this  option  at  the  time  of  making  the  payment?    And  ti™e  of  v^y- 
the  intention  of  the  person  making  the  payment  may 
not  only  be  manifested  by  him  in  express  terms,^  but  it 
may  be  inferred  from  his  conduct  at  the  time  of  pay- 
ment, or  from  the  nature  of  the  transaction.* 

In  the  next  place,  where  the  debtor  has  himself  made  if  debtor  omit, 
no  special  appropriation   of   any  payment,  then  the  *'^^  creditor 
creditor  is  at  liberty  to  apply  that  payment  to  any  one  appropriation 
or  more  of  the  debts  which  the  debtor  owes  him  ;5  and  ^t  choosef  *" 
it  seems  that  the  creditor  need  not  make  an  immediate 
appropriation  of  it,  but  may  do  so  at  any  time  before 
the  action.^     This  privilege  of  the  creditor,  however, 
must  be  taken  with  this  limitation,  that  he  has  not  a 


1  Clayton's  case;  Tudor's  L.  C.  Att.-Gen.  of  Jamaica  v.  Mander- 
Mere.  Law,  17.  em,  6  Moo.  P.  C.  C.  239,  255. 

2  St.  459  c;  Anon.  Cro.  Eliz.  *  St.  495  6;  LymghtY.  Walker, 
68.  5  Bligh  N.  S.  1,  28. 

'  Ex  parte  Imbert,  1  De  G.  &  '  Pkilpott  v.  Jones,  4  Nev.  & 

Jo.  152.  Man.  16  ;  2  Ad.  &  EU.  44 ;  Simeon 

*  Young  v.  English,  7  Beav.  10;  v.  Ingham,  2  B.  &  C  6^, 
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But  not  to  an  right  to  apply  a  general  payment  to  any  item  of  account 
illegal  debt.     ^^^^^  j^  j^g^jf  -jl^g^^  ^^^  contrary  to  law.^ 


Where  there  are  two  debts,  one  of  them  barred  by 
the  Statute  of  Limitations,  and  a  payment  is  made  by 
the  debtor  without  appropriating  the  .payment,  the 
creditor  may  appropriate  it  towards  satisfaction  of  the 
debt  already  barred;  but  such  an  appropriation  will 
have  no  operation  of  the  statute  to  reviv-e  a  debt  already 
barred.^  It  has  been  lately  decided  also  that  where 
there  are  several  debts,  some  of  which  are  barred,  if  a 
payment  is  made  on  account  of  principal  or  interest 
generally,  the  effect  of  it  will  be  to  take  out  of  the  ope- 
ration of  the  statute  any  debt  which  is  not  barred  at 
the  time  of  payment,  but  that  it  will  not  revive  a  debt 
which  is  then  barred ;  and  the  inference  will  be  that 
the  payment  is  to  be  attributed  to  those  not  barred.^ 

If  neither  If  neither  debtor  nor  creditor  has  made  any  appro- 

debtor  nor      priation,  then  the  law  will  appropriate  the  payment,  it 

creditor  make  -^  .  xr     r  r   J  i 

the  appropria-  seems,  to  the  earlier,  and  not,  as  the  Eoman  law  does, 
makea^t.  ^"^    *«  ^^^  ^°^^  burdensome  debt.4 


Creditor  may 
appropriate  to 
a  debt  barred 
by  the  statute. 
But  his  appro- 
priation will 
not  revive  a 
debt  already 
barred. 


A  general  pay- 
ment by 
debtor  takes  a 
debt  not 
already  barred 
out  of  the 
statute,  but 
does  not  re- 
vive a  barred 
debt. 


Cases  of  run- 
ning account 
in  partner- 


Clayton's 
Case. 


This  rule  receives  its  most  frequent  application  in 
cases  of  running  accounts  between  parties,  where  there 
are  various  items  of  debts  on  one  side,  and  various  items 
of  credit  on  the  other  side,  occurring  at  different  times, 
as  in  a  banking  account.  In  Clayton's  case,5  on  the 
death  of  D.,  a  partner  in  a  banking  firm,  there  was  a 
balance  of  £1713  in  favour  of  C,  who  had  a  running 
account  with  the  firm.     After  the  death  of  D.  his  late 


'  Wright  V.  Laing,  3  B.  &  C. 
165  ;  Ribhans  v.  Crickett,  1  B.  & 
P.  264. 

'  Mills  V.  Fowkes,  5  Bing.  N. 
C.  455. 

'  Nash  V.  Hodgson,   6  De  G., 


M.  &  G.  474. 

^  Mills  V.  fowkes,  5  Bing.  N.  C. 
455.  See  Pothier  Oblig.  by  Evans, 
n.  528-5.35;  561-572. 

°  1  Mer.  585. 
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partners  became  bankrupt ;  but,  before  their  bankruptcy, 
0.  had  drawn  out  sums  more  in  account  than  £1713, 
and  had  paid  in  sums  still  more  considerable.  It  was 
held  that  the  sums  drawn  out  by  C.  after  the  death  of 
D.  must  be  appropriated  to  the  payment  of  the  balance 
of  £1713  then  due,  and  that  consequently  the  estate  of 
D.  was  discharged  from  the  debt  due  from  the  firm  at 
his  death,  the  sums  subsequently  paid  in  by  C.  consti- 
tuting a  new  debt,  for  which  the  surviving  members  of 
the  firm  were  alone  liable.  In  such  a  case,  the  sums 
paid  to  the  greditor  are  deemed  to  be  paid  upon  the 
general  blended  account,  and  go  to  extinguish  pro  tanto 
the  balance  of  the  old  firm,  in  the  order  of  the  earliest 
items  thereof.  "  In  such  a  case,  there  is  no  room  for 
any  other  appropriation  than  that  which  arises  from  the 
order  in  which  the  receipts  and  payments  take  place, 
and  are  carried  into  the  account.  Presumably  it  is  the 
sum  first  paid  in  that  is  first  drawn  out.  It  is  the  first  The  sum  first 
item  on  the  debit  side  of  the  account  that  is  discharged  P*"^  m  is  pre- 

°       sumed  to  be 

or  reduced  by  the  first  item  on  the  credit  side.     The  first  drawn 
appropriation  is  made  by  the  very  act  of  setting  the  °^^' 
two  items  against  each   other.     Upon  that  principle 
aU  accounts  current  are  settled,  and  particularly  cash 
accounts.     When  there  has  been  a  continuation  of  deal- 
ings, in  what  way  can  it  be  ascertained  whether  the 
specific  balance  due  on  a  given  day  has  or  has  not  been 
discharged,  but  by  examining  whether  payments  to  the 
amount  of  that  balance  appear  by- the  account  to  have 
been  made.    You  are  not  to  take  the  account  backward  The  account  is 
and  strike  the  balance  at  the  head,  instead  of  the  foot  of  y°* '°  be  taUeu 

DtickWiirds 

it.     A  man's  banker  breaks,  owing  him  on  the  whole  and  the 
account  a  balance  of  £1000.     It  would  surprise  one  to  ^t  the'^held"""' 
hear  the  customer  say,  '  I  have  been  fortunate  enough  instead  of  the 
to  draw  out  all  that  I  paid  in  during  the  last  four  years ;  °°  ' 
but  there  is  £1000  which  I  paid  in  five  years  ago,  that 
I  hold  myself  never  to  have  drawn  out,  and  therefore  if 
I  can  find  anybody  who  was  answerable  for  the  debts  of 
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the  banking  house  such  as  they  stood  five  years  ago,  I 
have  a  right  to  say  that  it  is  that  specific  sum  which  is 
still  due  to  me,  and  not  the  £1000  that  I  paid  in  last 
week.' "  1 


1  Judgments  in  Clayton's  Case,       1  Mer.  623,  624  ;   Sleech's  Case,  1 
1  Mer.   608,  609  ;  Palmer's  Case,       Mer.  539. 


CHAPTEE  IX. 

SPECIFIC  PEEFOEMANCE. 

By  the  common  law  every  executory  contract  to  sell  Breach  of  eon- 

,/.  j.i--j_ii  1  1  tract  at  oom- 

or  transfer   a  thing  is   treated  as  a  merely  personal  mon  law 
one,  and,  if  left  unperformed  by  the  party,  no  redress  renders  only 
can  be  had  except  in  damages  ;  thus  allowing  the  party  damages. 
the  election  either  to  pay  damages  or  to  perform  the 
contract  at  his   sole  pleasure.     But   courts   of  equity 
have  deemed  such  a  course  wholly  inadequate  for  the  in  equity 
purposes  of  justice^  and  they  have  not  hesitated  to  in-  be't^actl™"^'^ 
terpose  and  require  from  the  conscience  of  the  offending  performed, 
party  a  strict  performance  of  what  he  cannot  without 
manifest  fraud,  or  wrong,  refuse,  l 

The  ground  of  this  jurisdiction  being  the  inadequacy  inadequacy  of 
of  the  remedy  at  law,  it  follows  as  a  general  principle  remedy  at  law, 
that  where  damages  at  law  will  give  a  party  the  full  equity  juris- 
compensation  to  which  he  is  entitled,  and  will  put  him 
in  a  position  as  beneficial  to  him  as  if  the  agreement 
had  been  specifically  performed,  equity  will  not  inter- 
fere. 2 

There  are,  however,  certain  cases  where  equity  re- 
fuses to  interfere  to  compel  specific  performance  with- 
out taking  into  consideration  the  question,  whether 
adequate  relief  can  be  obtained  at  law,  or  not. 

The  court  will  not  decree  specific  performance  of  an  Equity  will 
agreement  to  do  an  action  immoral  or  contrary  to  the  "°'  decree 

*^  ,  specmc  per- 

law.     As  expressed  by  Sir  William  Grant,  "  You  can-  lormanceof  an 

illegal  or  im- 
I  St.  714.  '  Harnett  v.  Yeildimj,  2  S.  &  L.  553.  ^°^^^  ^"*- 
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not  stir  a  step  but  thi-ough  the  illegal  agreement,  and 
it  is  impossible  for  the  court  to  enforce  it."  i  So  again, 
Or  of  an  agi-ee-  a  court  of  equity  will  not  enforce  specific  performance 
^i,syeratk.n!  of  ^n  agreement  without  consideration.  In  Jefferys  \. 
Jefferys^  a  father,,  by  voluntary  settlement,  having 
actually  conveyed  certain  freeholds  and  covenanted  to 
surrender  certain  copyholds  to  trustees  in  trust  for  his 
daughters,  afterwards  devised  part  of  the  same  estates 
to  his  widow,  who,  on  his  death,  was  admitted  to  some 
of  the  copyholds.  A  suit  was  instituted  by  the  daughters 
to  have  the  trusts  of  the  settlement  carried  out.  The 
Lord  Chancellor  said,  "  The  title  of  the  plaintiffs  to 
the  freehold  is  complete  ;  and  they  may  have  a  decree 
for  carrying  the  settlement  into  effect  so  far  as  the 
freeholds  are  concerned.  With  respect  to  the  copy- 
holds, I  have  no  doubt  that  the  court  will  not  execute 
a  voluntary  contract." 

Korofaeon-       The  incapacity  of  a  court  to  compel  the  complete 
tract  which     execution  of  a  contract  in  certain  cases,  limits  its 
not  enforce,     jm'isdiction  to  compel  specific  performance.     This  prin- 
^naUkiU  is    *^^P^®  ^®  most  frequently  illustrated  in  cases  of  agree- 
requlred.         ments  to  do  acts  involving  personal  skill,  knowledge, 
or  inclination.     Thus,  in  Lumley  v.  Wagner,^  a  lady 
agreed  in  writing  with  a  theatrical  manager  to  sing  at 
his  theatre  for  a  definite  period.     By  a  clause  subse- 
quently agreed  to  by  her,  she  engaged  not  to  use  her 
talents  at  any  other  theatre  or  concert-room,  without 
the  written  authorisation  of  the  manager.     The  lady 
engaged  with  the  manager  of  a  rival  theatre  within  the 
defined  period.     It  was  held  that  though  the  court 
would  enjoin   against  the   lady  singing  at  any  other 
theatre,  it  could  not  compel  her  to  sing  at  the  theatre 


^  Thomson  v.  Thomson,  7  Ves.  ^  Cr.  &  Ph.  141. 

470 ;  Eminrj  v.  Osbaldiston,  2  My.  '5  De  G.  &  Sm.  485  ;    1  De 

&  Cr.  53.  G.,  M.  &  G.  604. 


SPECIFIC  PERFOKMANCE.  425 

of  tke  plaintiff  according  to  her  agreement.^     It  is  on  Specific  per- 
the  same  principle  that  the  court  refuses  specific  per-  g°^^.™^Q  °^^ 
f ormance  of  an  agreement  for  the  sate  of  the  good-will  business  aione 
of  a  business  unconnected  with  the  business  premises,  ^^  "^^  '     . 
by  reason  of  the  uncertainty  of  the  subject-matter,  and 
the  consequent  incapacity  of  the  court  to  give  specific 
directions  as  to  what  is  to  be  done  ti3  transfer  it.2 

Again,  it  seems  to  be  now  settled  that  the  court  will  Contracts  to 
not  interfere  in  cases  of  contracts  to  build  or  repair.  n"t  enforce'd" 
"There  is  no  case  of  a  specific  performance  decreed  Because  tiie 
of  an  agreement  to  build  a  house,  becaiise  if  A.  will  la  adequate, 
not  do  it  B.  may.      A  specific  performance  is  only 
decreed  where  the  party  wants  the  thing  in  specie,  and 
cannot  have  it  any  other  way."^     In  such  cases  the 
plaintiff  would  have  an  adequate,  perhaps  a  better,  re- 
medy in  damages.*    Another  reason  for  the  refusal  of 
courts  of  equity  to  decree  specific  performance  of  agree- 
ments to  build  is,  that  such  contracts  are  for  the  most  And  because 
part  too  uncertain  to  enable  the  court  to  carry  them  *^^y  ^''®  e*""^- 

rally  too  un- 

out.^     It  seems,  however,  that  where  such  an  agree-  certain, 
ment  is  clear  and   definite   in   its   nature,   the   court 
might  without  much  difficulty  entertain  a  suit  for  its 
performance.  6     So  again,  the  court  will  not  enforce  a 
contract  which  is  in  its  nature  revocable,  for  its  inter-  Revocable 
fei'ence  in  such  a  case  would  be  idle,  inasmuch  as  what  contract  will 
it  had  done  might  be  instantly  undone  by  either  of  the  forced, 
parties.     It  is  on  this  principle  that  the  court  generally 
refuses  to  interfere  in  cases  of  agreements  to  enter  into 
partnership,  which  do  not  specify  the  duration  of  the 


1  Martin  v.  Nutlcin,  2  P.  Wms.  C.  C.  343. 

266  ;    Bieirichsen  v.    Cablurn,  2  *  South  Wales  Railway  Co.  v. 

PhU.  52.  Wythes,  1  K.  &  J.  186 ;  5  De  G., 

2  Baxter  v.  Conolhj,  1  J.  &  W.  M.  &  G.  880.      . 

576;  Barley  Y.Whittaker,  4  Drew.  ^  Mosely  v.  Virgin,  3  Ves.  184, 

134,  139,  140.  ^  Mosehj  v.  Vinjin,  3  Ves.  184; 

'  Errington  v.  Aynesly,  2  Bro.  St.  728. 
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Mutuality  of 
remedy  must 
generally 
exist. 


Infant  there- 
fore cannot 
compel  speci- 
fic perform- 
ance. 

Statute  of 
Frauds  an  ex- 
ception. 


partnership, — that  relation,  unless  otherwise  provided, 
being  dissoluble  at  the  will  of  either  party. ^ 

Where  the  specific  performance  of  a  contract  will 
be  decreed  upon  the  application  of  one  party,  courts 
of  equity  will  maintain  the  like  suit  at  the  instance  of 
the  other  party,  although  the  relief  sought  by  him  is 
merely  in  the  nature  of  a  compensation  in  damages  or 
value ;  for  in  all  such  cases  the  court  acts  upon  the 
ground  that  the  remedy,  if  it  exists  at  all,  ought  to  be 
mutual  and  reciprocal,  as  well  for  the  vendor  as  the 
purchaser.2  It  follows,  therefore,  that  an  infant  can- 
not sustain  a  bill  for  specific  performance,  for  a  court 
of  equity  will  not  compel  a  specific  performance  as 
against  him.^  The  only  apparent  exception  is  that 
arising  under  the  statute  of  Frauds,  where  a  plaintiif 
may  obtain  a  decree  for  specific  performance  of  a  con- 
tract signed  by  the  defendant,  although  not  signed  by 
the  plaintiff,  who  if  sued  on  his  part  would  not  have 
been  liable.  But  such  "  cases  are  supported,  first,  be- 
cause the  statute  of  Frauds  ^  only  requires  the  agree- 
ment to  be  signed  by  the  party  to  be  charged;  and 
next,  it  is  said  that  the  plaintiff  by  the  act  of  filing  the 
bill  has  made  the  remedy  mutual.  Neither  of  these 
reasons  apply  to  the  case  of  an  infant.  The  act  of 
filing  the  bill  by  his  '  next  friend,'  cannot  bind  him."^ 


Division  of  Having  premised  these  general   observations,  it  is 

subject.  proposed  to  treat  the  subject  under  two  heads,  with 

regard  to 

I.  Contracts  respecting  chattels  personal. 
II.  Contracts  respecting  land. 

1  Hercy  v.  Birch,  9  Ves.  357  ;  ^  Flight    v.    Bolland,    4    Rues. 

Slurge  v.  Mid.  Bail.  Co.,  6  W.  R.  301. 
233.  4  29  Car.  II.  c.  3. 

"^  St.  723;  ylcMerfeyv.  Dixon,  1  =  Flight  v.    Bolland,    i   Russ. 

S.  &  S.  607.  301. 
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In  making  this  distinction,  however,  it  is  necessary  No  essential 
to  remember  that  courts  of  equity  decree  the  specific  tw^gn  realty' 
performance  of  contracts,  not  upon  any  distinction  he-  and  personalty. 

,  Ti  1  ij_       1     j_    1  T  J.  Contracts  as 

tween  realty  and  personalty,  but  because  damages  at  to  personalty 
law  may  not  in  the  particular  case  afford  a  complete  ?°*  enforced, 
remedy.     Thus  a  court  of  equity  decrees  performance  remedy  at  law 
of  a  contract  for  land,  not  because  of  the  real  nature  ^^  ^^^'i^^'^- 
of  the  land,  but  because  damages  at  law,  which  must 
be  calculated  upon  the  general  money  value  of  land, 
may  not  be  a  complete  remedy  to  the  purchaser,  to  Legal  remedy 
whom  the  land  may  have  a  peculiar  and  special  value.  ^®  *°  contracts 

_    •'      _  -^  '^  concernmg 

So  a  court  of  equity  will  not  generally  decree  perform-  land  inade- 
ance  of  a  contract  for  the  sale  of  stock  or  goods,  not  *^"*  ^' 
because  of  their  personal  value,  but  because  damages 
at  law,  calculated  upon  the  market  price  of  the  stock 
or  goods,  are  as  complete  a  remedy  to  the  purchaser 
as  the  delivery  of  the  stock  or  goods  contracted  for ; 
inasriiuch  as  with  the  damages  he  may  purchase  the 
same  quantity  of  the  like  stock  or  goods.  ^ 

I.  Contracts  respecting  personal  chattels.  i.  Contracts 

respecting 

The  general  rule  now  is,  not  to  entertain  jurisdiction  chattels. 
in  equity  for  a  specific  performance  of  agreements  re-  ^°*  generally 
specting  goods,  chattels,  stock,  choses  in  action,  and 
other  things  of  a  merely  personal  nature.^    But  this  Are  damages 
rule  is  qualified  and  subject  to  certain  exceptions  ;  or  ^*'  ^J^  ^°  ^^" 
rather  the  rule  is  limited  to  cases  where  a  compensa-  pensation  ? 
tion  in  damages  furnishes  a  complete  and  satisfactory 
remedy.^ 

Thus,  in  Duncuft  v.  Albrecht,^  the  Vice  Chancellor,  Contract  re- 
in decreeing .  specific  performance  of  an  agreement  for  g^ar^Tn  a 

the  sale  of  a  certain  number  of  shares  in  a  railway  com-  railway  com- 
pany enforced. 

1  AdderUy  v.  Dixon,  1  S.  &  S.  ^  St.  718. 
610.                                                               *  12  Sim.  199. 

2  Pooley  V.  Budd,  14  Beav.  Zi. 
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pany,  said — "Now,  I  agree  that  it  has  long  since  been 
decided  that  you  cannot  have  a  bill  for  the  specific  per- 
formance of  an  agreement  to  transfer  a  certain  quantity 
of  stock.  But,  in  my  opinion,  there  is  not  any  sort  of 
analogy  between  a  quantity  of  three  per  cents,,  or  any 
other  stock  of  that  "description,  (which  is  always  to  be 
had  by  any  person  who  chooses  to  apply  for  it  in  the 
market,)  and  a  certain  number  of  railway  shares  of  a 
Such  shares  particular  description,  which  railway  shares  are  limited 
are  limited  m  j^  number,  and  which,  as  has  been  observed,  are  not 

number.  '  .  '  ' 

always  to  be  had  in  the  market."  i 

In  Buxton  v.  Lister,'^  Lord  Hardwicke  putS  the  case 
of  a  ship-carpenter  purchasing  timber  which  was  pecu-  - 
liarly  convenient  to  him,  by  reason  of  its  vicinity,  and 
also  the  case  of  an  owner  of  land,  covered  with  timber, 
contracting  to  sell  his  timber,  in' order  to  clear  his  land, 
and  assumes  that,  as  in  both  these  cases,  damages  would 
not,  by  reason  of  the  special  circumstances,  be  a  com- 
plete remedy,  equity  would  decree  a  specific  perform- 
ance.3 

gg^lgof  In  Adderley  v.  Dixon,^  the  plaintiffs  having  pur- 

assigned  debts  chased  and  taken  assignments  of  certain  debts  which 
ruptcy  had  been  proved  under  two  commissions  of  bankruptcy, 

enforced  at      agreed  to  sell  them  to  the  defendant  for  2s.  6d.  in  the 

suit  01  vendor,     ° 

pound,  a  specific  performance  of  the  agreement  at  the 
suit  of  the  vendor  was  enforced,  and  the  learned  Vice 
Chancellor  said—"  The  present  case,  being  a  contract 
for  the  sale  of  the  uncertain  dividends  which  may  be- 
come payable  from  the  estates  of  the  two  bankrupts,  it 
appears  to  me  that  a  court  of  equity  will  decree  specific 
performance,  because  damages  at  law  cannot  accurately 

'  Doloret  v.  Rothschild,  1  Sim.  3  Adderley  w.  Bixon^  1  Sim.  & 

&  Stu.  598  ;  Shaw  v.  Fisher,  2  De  Stu.  607. 

G.  &  Sra.  11,  i  1  Sim.  &  Stu.  607. 

'  3  Atk.  385. 
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represent  the  value  of  the  future  dividends ;  and  to  com- 
pel this  purchaser  to  take  such  damages  would  be  to 
compel  him  to  sell  those  dividends  at  a  conjectural  - 
price.  It  is  true  that  the  present  bill  is  not  filed  by  the 
purchaser,  but  by  the  vendor,  who  seeks  not  the  uncer- 
tain dividends,  but  the  certain  sum  to  be  paid  for  them. 
It  has,  however,  been  settled  by  repeated  decisions  that 
the  remedy  in  equity  must  be  rnutual,  and  that  where  a  Where  a  bill 
biU  wiU  He  for  the  purchaser  it  will  also  lie  for  the  ehaseTirJies 

vendor."  l  for  vendor. 

Courts  of  equity  will  compel  the  specific  delivery  "  of  Contracts,  aa 
articles  of  unusual  beauty,  rarity,  and  distinction,  so  ™''Y^°^. '^,''^"' 
that  damages  would  not  be  an  adequate  compensation  of  virtu,  en- 
for  non-performance."  2     In  Dowling  v.  Betjemann,^  it  oeUvery  up 
was  decided  that  the  court  has  jurisdiction  to  order  the  *«  artist' of 
delivery  up  to  an  artist  of  a  picture  painted  by  himself,  pointed  by 
as  having  a  special  value,  the  legal  remedy  being  inade-  l"^self 
quate.     But  where,  by  the  terms  of  the  agreement  and 
the  frame  of  the  pleadings,  the  plaintiff,  seeking  resti- 
tution of  a  picture,  had,  in  effect,  put  a  fixed  price  upon  Unless  he  has 
it,  it  was  held  that  damages  would  be  -an  adequate  ^'^^'^*^''P"''^- 
remedy,  and  that  there  was  no  jurisdiction  in  a  court  of 
equity  to  interfere. 

It  has  been  repeatedly  decided  that  it  is  within  the  Delivery  up  of 
jurisdiction  of  a  court  of  equity  to  compel  the  specific  heir-looms  and 
delivery  up  of  heir-looms  or  chattels  of  peculiar  value  of  peculiar 
to  the  owner,  and  on  the  same  grounds  as  in  cases  of  forced™ 
agreement,  that  the  specific  thing  is  the  object,   and 
damages  will  not  afford   an   adequate   compensation.* 
"  Thus,  the  Pusey  Horn,  the  patera  of  the  Duke  of  The  Pusey 
Somerset,  were  things  of  such  a  character  as  a  jury  ^°™" 

1  Wright  V.  Bell,  5  Price,  325;  =  2  J.  &  H.  544. 

Kenney  v.'  Wexham,  6  Mad.  355 ;  ^  Somerset  v.  Ooolcson,  1  L.  C. 

Cogent  v.  Gibson,  33  Beav.  657.  730 ;  Pusey  v.  Pusey,  1  Vern.  273. 

'  Falclce  v.  Gray,  4  Drew.  658. 
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might  estimate  by  their  weight;  and  this  would  ob' 
viously  be  a  very  inadequate,  and  unsatisfactory,  mea- 
Damages  no  sure  of  damages.  In  all  cases,  therefore,  where  the 
in™uoh?c^'e.  objcct  of  the  suit  is  not  liable  to  a  compensation  by 
damages,  it  would  be  strange  if  the  law  of  this  country 
did  not  afford  any  remedy ;  and  great  would  be  the 
injustice  if  an  individual  cannot  have  his  property  with- 
out being  liable  to  the  estimate  of  people  who  cannot 
value  it  as  he  does."  ^ 

Specific  per-  'j^}^q  cases  which  have  been  referred  to  are  not  the 
where  a  fidu-  Only  class  of  cases  in  which  this  court  will  entertain  a 
ciary  relation  g^|^  f^j.  delivery  up  of  Specific  chattels.  For,  where  a 
fiduciary  relation  subsists  between  the  parties,  whether 
it  be  that  of  an  agent  or  a  trustee,  or  a  broker,  or 
whether  the  subject-matter  be  stock  or  cargoes,  or  chat- 
tels of  whatever  description,  the  court  will  interfere  to 
prevent  a  sale,  either  by  the  party  intrusted  with  the 
goods,  or  by  .a  person  claiming  under  him,  through  an 
alleged  abuse  of  the  power,  and  will  compel  a  specific 
delivery  up  of  the  articles.^ 

Common  law       The  Courts  of  Common  Law  have  now,  under  the 
Bpe'lific  de*°     Common  Law  Procedure  Act  of  1854,3  after  judgment 
livery.    17  &  in  an  action  of  detinue,  the  same  jurisdiction  to  compel 
125.      '         the  return  of  a  chattel  as  the  Court  of  Chancery,  but 
the  latter  court  may  enforce  its  decrees  by  attachment, 
whilst  the  courts  of  common  law  can  only  enforce  resti- 
tution by  distringas.* 

II.  Contracts       jj    Contracts  respecting  land. 

respecting  '^  =" 

land. 

It  has  been  already  suggested  that  courts  of  equity 

'  Fells  V.    Read,    3    Ves.    70;  304;  2  Ph.  383;  Pollard  r.  Clay- 
Macclesfield  V.  Davis,  2  V.  &  B.  ton,  1  K.  &  J.  462  ;  Edwards  v. 
16 ;  Eeece  v.  Trye,  1  De  G.  &  Sm.  Clay,  28  Beav.  145. 
273;  Beresford  v.  Driver,  14  Beav.  ^  17  &  IS  Vict.  c.  125,  s.  78. 
387  ;  16  Beav.  134.  "  Day's  Com.  Law  Proc.  Acts, 

=  Wood  V.    Rouxlife,    3   Hare,  249. 
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are  in  the  habit  of  interposing  to  grant  relief  in  cases  of  Almost  uni- 
contracts  respecting  real  property,  to  a  far  greater  ex-  ^^7^^^d 
tent  than  in  cases  respecting  personal  property ;  not,  in- 
deed, upon  the  ground  of  any  distinction  founded  upon 
the  mere  nature  of  the  property,  as  real  or  personal,  but, 
at  the  same  time,  not  wholly  excluding  the  considera- 
tion of  such  a  distinction.  In  regard  to  contracts  re- 
specting personal  property,  if  the  contract  is  not  specifi- 
cally performed,  the  purchaser  may  provide  himself  with 
other  goods  of  a  like  description  and  quality,  with  the 
damages  given  him  at  law,  and  thus  completely  obtain 
his  object.  But  in  contracts  respecting  a  specific  mes- 
suage, or  parcel  of  land,  the  same  considerations  do  not 
ordinarily  apply.  The  locality,  character,  vicinage,  soil, 
easements,  or  accommodations  of  the  land  generally.  Damages  at 
may  give  it  a  peculiar  and  special  value  in  the  eyes  of  i*^  "" 
the  purchaser,  so  that  it  cannot  be  replaced  by  other 
land  of  the  same  precise  value,  but  not  having  the  same 
precise  local  conveniences  or  accommodations ;  and, 
therefore,  a  compensation  in  damages  would  not  be 
adequate  rehef.i  It  would  not  attain  the  object  de- 
sired, and  it  would  generally  frustrate  the  plans  of  the 
purchaser.  And  hence  it  is,  that  the  jurisdiction  of 
courts  of  equity  to  decree  specific  performance  is,  in 
cases  of  contracts  respecting  lands,  universally  main- 
tained, whereas  in  cases  respecting  chattels  it  is  limited 
to  special  circumstances.^ 

The  Statute  of  Frauds  says  that  no  action  or  suit  Statute  of 
shall  be  maintained  on  an  agreement  relating  to  lands  j^'^upon^^here 
which  is  not'  in  writing,  signed  by  the  party  to  beitisunoon- 
charged  with  it ;  and  yet  the  court  is  in  the  daily  habit  a  party  to  rely 
of  relieving  where  the  party  seeking  relief  has  been  put  °°  '*■ 
into  a  situation  which  makes  it  against  conscience  in 
the  other  party  to  insist  on  the  want  of  writing  so 

1  Adderley  v.  Dixon,  1  Sim.  &  "^  St.  746. 

Stu.  607. 
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What  will 
take  a  parol 
contract  out 
of  the  opera- 
tion of  the 
statute. 


signed  as  a  W  to  the  relief,  i  It  is  now  therefore  pro- 
posed to  inquire  under  what  circumstances  courts  of 
equity  hold  that,  notwithstanding  the  express  language 
of  the  statute,  a  case  may  be  taken  out  of  its  operation. 


Where  the 
agreemeut  is 
confessed  by 
the  defend- 
ant's answer. 


Unless  the 
defendant, 
notwithstand- 
ing, insists 
upon  the 
defence. 


In  the  first  place,  then,  courts  of  equity  will  enforce 
a  specific  performance  of  a  contract  within  the  statute, 
not  in  writing,  where  it  is  fully  set  forth  in  the  bill, 
and  is  confessed  by  the  answer  of  the  defendant.^  The 
reason  given  for  this  decision  is,  that  the  statute  is 
designed  to  guard  against  fraud  and  perjury;  and  in 
such  a  case  there  can  be  no  danger  of  that  sort.  The 
case,  then,  is  entirely  taken  out  of  the  mischief  intended 
to  be  guarded  against  by  the, statute.  Perhaps  another 
reason  might  fairly  be  added,  and  that  is,  that  the 
agreement  although  originally  by  parol  is  now  in  part 
evidenced  by  writing  under  the  signature  of  the  party, 
which  is  a  complete  compliance  with  the  terms  of  the 
statute.  If  such  an  agreement  were  originally  by 
parol,  but  were  afterwards  reduced  to  writing  by  the 
parties,  no  one  would  doubt  its  obligatory  force.  In- 
deed, if  the  defendant  does  not  insist  on  the  defence,  he 
may  fairly  be  deemed  to  waive  it;  and  the  rule  is, 
Quisque  renuntiare  potest  juri  pro  se  introducto.^  It 
has  been  settled,  however,  that  although  the  defendant 
by  his  answer  confesses  the  parol  agreement,  but  insists 
by  way  of  defence  upon  the  protection  of  the  statute, 
the  defence  must  prevail  as  a  competent  bar. * 


Secondly,  courts  of  equity   will   enforce   a  specific 
performance  of  a  contract  within  the   statute  where 


1  Bond  V.  Hophins,  1  S.  &  L. 
433. 

-  Att.-Gcn.  V.  Situcll,  1  You.  & 
Col.  Exch.  Ca.  559 ;  Gunter  v. 
Halscij,  Amb.  586. 

3  St.  756  ;  1  Fonbl.  Eq.  B.  1, 


ch,  3,  B.  8,  note  d. 

*  St.  757 ;  Cooth  v.  Jackson,  6 
Ves.  37 ;  Blagden  v.  Bradbear, 
12  Ves.  466,  471;  SUnner  v. 
M'Doucdl,  2  De  G.  &,Sm.  265. 
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the  parol  agreement  has  been  partly  carried  into  execu-  where  the 
tion  by  the  party  praying  relief.^    The  distinct  ground  partfy^peJ^ 
upon  which  courts  of  equity  interfere  in  cases  of  this  formed  by  the 
sort  is,  that  otherwise   one  party  would  be   able  to  aid. 
practise  a  fraud  upon  the  other ;  and  it  could  never  be 
the  intention  of  the   statute  to   enable   any  party  to 
commit  a  fraud  with  impunity.     Indeed,  fraud  in  all 
cases  constitutes  an  answer  to  the  most  solemn  acts 
and  conveyances,  and  the  objects  of  the  statute  are  pro- 
moted instead  of  being  obstructed  by  a  jurisdiction 
for  discovery  and  relief.      And  where  one  party  has 
executed  his  part  of  the  agreement  in  the  confidence 
that  the  other  party  would  do  the  same,  it  is  obvious 
that  if  the  latter  should  refuse,  it  would  be  a  fraud  Elae  a  fraud 
upon  the  former  to  suffer  this  refusal  to  work  to  his  ^^^ted'Tn'th™" 

prejudice.  2  plaintiff. 

In  order  thus  to  withdraw  a  contract  from  the  opera- 
tion of  the  statute  several  circumstances  must  concur. 

(1.)  The  acts  of  part  performance  must  be  such  as  Acts  of  part 
are  not  only  referable  to  an  agreement  such  as  that  ^^g°™*°°jgj.. 
alleged,  but  such  as  are  referable  to  no  other  title.     For  able  alone  to 
if  they  are  acts  which  might  have  been  done  with  other  aiilg^i^^™^" 
views  they  wUl  not  take  the  case  out  of  the  statute, 
since  they  cannot  properly'%e  said  to  be  done  by  way 
of  part  -performance  of  the  agreement.  ^     On  this  ac- 
count, acts  merely  introductory  or  ancillary  to  an  agree-  introductory 
ment  are  not  considered  as  part  performance  thereof,  aots^not  a&ts 
although  they  should  be  attended  with  expense.    There-  of  part  per- 
fore,  delivering  an  abstract  of  title,  giving  directions  for  °''™'*°''®- 
conveyances,  going  to  view  the  estate,  fixing  upon  an 
appraiser  to  value  stock,  making  valuations,  admeasur- 
ing the  lands,  registering  conveyances,  and  acts  of  the 

'  Caton  V.  Caton,  1  L.  R.  Ch.  ^  Gunter  v.  Halsey,  Amb.  586 ; 

App.  137.  Lacon  v.  Merlins,  3  Atk.  4. 

»  St.  759. 

2  E  -• 
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like  nature  are  not  sufficient  to  take  a  case  out  of  the 
statute.  1  They  are  all  preliminary  proceedings,  and 
are,  besides,  of  an  equivocal  character,  and  capable  of 
a  double  interpretation;  whereas  acts  to  be  deemed  a 
part  performance  should  be  so  clear,  certain,  and  de- 
finite in  their  object  and  design,  as  to  refer  exclusively 
to  a  complete  and  perfect  agreement,  of  which  they  are 
a  part  execution.  2 

Mere  posses-  In  like  manner  the  mere  possession  of  the  land  con- 
land  not^u  act  tracted  for  will  not  be  deemed  a  part  performance  if  it 
of  part  per-     be  whoUy  independent  of  the  contract ;  therefore,  where 

iormance,  if  .  ..  .  i   c       ji  -n  t 

held  under  a    a  tenant  lu  posscssion  sued  tor  the  specmc  performance 
previous         pf  ^jj  alleged  agreement  for  a  lease,  and  set  up  his  pos- 
session as  an  act  of  part  performance  of  the  agreement,  it 
was  held  not  to  be  such,  because  it  was  referable  to  his 
character  as  tenant.^     So  again,  where  a  tenant- from 
year  to  year  continues  in  possession,  and  lays  out  such 
moneys  on  the  farm  as  are  usual  in  the  ordinary  course 
of  husbandry,  this  is  no  part  performance  of  an  agree- 
But  delivery    ment  for  a  lease.*     But  if  the  possession  be  delivered, 
of  possession    ^nd  delivered  and  obtained  solely  under  the  contract ; 

under  tlie  con-         .  „     .  „ 

tract  alone  is    Or  if,  in  casc  of  tenancy,  the  nature  of  the  holding  be 
performL^cT.*  (different  from  the  original  tenancy,  as  by  the  payment 
of  a  higher  rent,  or  by  other  unequivocal  circumstances, 
referable  solely  and  exclusively  to  the  contract,  there 
the  possession  may  take  the  case  out  of  the  statute. 
Especially        Especially  will  it  be  held  to  do  so  where  the  party  let 
has^expended  i°*°  possession  has  expended  money  in  building  and 
money  in  im-  repairs,  or  other  improvements;   for  under  such  cir- 
cumstances, if  the  parol  contract  were  to  be  deemed  a 
nuUity,  the  expenditure  would  not  only  operate  to  his 
prejudice,  but  be  the  direct  result  of  a  fraud  practised 

1  Hawkins  v.  Holmes,  1  P.  Wms.  '  Wills  v.  Stradling,  3  Ves.  378 ; 

770;  Pemftroie  V.  TAorpc,  3  Swanst.  Morphett  v.  Jones,  1  Swanst.  181. 

437;   Whitchurch  v.  Bevis,  2  Bro.  *  Brennan  v.  Bolton,  2  Dr.  & 

C.  C.  5.59,  566.  War.  349. 

=  St.  762. 
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upon  him ;  and  besides,  he  would  be  liable  to  be  treated  The  tenant 

«„       J,  1  would  else  be 

as  a  trespasser.!  liable  as  a 

trespasser. 

(2.)  The  agreement  which  the  acts  of  part  perform-  The  agree- 
ance  allow  to  be  set  up  by  parol  evidence  must  be  of  OT^ginSty  have 
such  a  nature  that  the  court  would  have  had  jurisdic-  been  cogniz- 
tion  in  respect  of  it,  in  case  it  had  been  in  writing,  court  of 
Where  the  court  has  jurisdiction  in  the  original  subject-  ^'!"^*^':j''^of 
matter,  viz.,  the  contract,  the  want  of  writing  will  not  the  acts  of 
deprive  the  court  of  it  where  there  is  part  perform-  P^^'t  P^''^"'"™" 
ance.     But  the  want  of  writing  cannot  itself  be  made 
the  ground  of  jurisdiction  ;  for  then  all  parol  contracts 
which  the  Statute  of  Frauds  requires  to  be  in  writing 
might  be  enforced  in  equity  when  there  was  a  part 
performance. 2     And  where  the  possession  taken  is  not 
under  a  contract,  but  adverse,  the  circumstance  that 
there  is  no  legal  remedy  does  not  suffice  to  give  the 
court  jurisdiction,  2 

Payment  of  a  part  or  the  whole  of  the  purchase-  Payment  of 
money  is  not  an  act  of  part  performance  so  as  to  take  Pf '  ""^^^o^^ 

•'  r         r  of  purcnase- 

a  contract  out  of  the  Statute  of  Frauds ;  ^  "  for  it  may  money  is  not 
be  repaid,  and  then  the  parties  will  be  just  as  they  were  performance, 
before,  especially  if  repaid  with  interest.     It  does  not  Repayment 

i.  1        '  J.   J        -iu    I.-  ■    ^      i-r.     will  put  the 

put  a  man  who  nas  parted  with  his  money  into  the  parties  into 
situation  of  a  man  against  whom  an  action  may  be  *^^  ^^™®  P°^'' 

°  ■'  tion  as  before. 

brought ;  for  in  the  case  of  Foxcroft  v.  Lester,  which 
first  led  the  way,  if  the  party  could  not  have  produced 
in  evidence  the  parol  agreement,  he  might  have  been 
liable  in  damages  to  an  immense  extent."  Another 
reason  alleged  for  the  rule  that  "  part  payment  does 

'  Lester  V.  Foxcroft,  Ih.C.  89^;  179;  Kirk  v.  Bromley   Union,  2 

Aylesford's     Case,    2    Str.    783 ;  Phil.  640. 

Mundy   v.  JolUffe,  5  My.   k  Cr.  '  East  India  Co.  v.  Veerasawmy 

167  ;  Gregory  v.  Mighell,  18  Ves.  Moodely,  1  Moo.  P.  C.  C.  482. 

328  ;  Pain  v.  Coombs,  1  De  G  &  •>  Hughes  v.  Morris,  2   De   G. 

Jo.  34,  46.  M.  &  G.  349. 

^  Fry    on    Spec.    Performance, 
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Sec.  17  pro-  not  take  the  case  out  of  the  statute  is,  that  the  statute' 
piymfntarto  has  said,i  that  in  another  case,  viz.,  with  respect  to 
goods,  it  shall  operate  as  a  part  performance.  And  the 
courts  have  therefore  considered  this  as  excluding  agree- 
Merius^"^"^^''  ™6nts  for  lands,  because  it  is  to  be  inferred  that  when 
the  legislature  said  it  should  bind  in  the  case  of  goods, 
and  were  silent  as  to  the  case  of  lands,  they  meant  that 
it  should  not  bind  in  the  case  of  lands."  2 


Marriage  is 
not  part  per- 
formance. 


Acts  of  part 
performance 
independ- 
ently of  mar- 
riage take  the 
case  out  of  tlie 
statute. 


Marriage  is  not  alone  a  part  performance  of  a  parol 
agreement  in  relation  to  it ;  for  to  hold  this  would  be 
to  overrule  the  Statute  of ,  Frauds,  which  enacts  that 
every  agreement  in  consideration  of  marriage  to  be 
binding  must  be  in  writing.  3  But  a  parol  contract 
may  be  taken  out  of  the  statute  by  acts  of  part  per- 
formance independently  of  the  marriage.  Thus,  in 
Surcombe  v.  Pinniger,^  a  father,  previous  to  the  mar- 
riage of  his  daughter,  told  her  intended  husband  that 
he  meant  to  give  certain  leasehold  property  to  them  on 
their  marriage.  After  the  marriage  he  gave  up  pos- 
session of  the  property  to  the  husband,  to  whom  he 
directed  the  tenants  to  pay  the  rents,  and  handed  to 
the  husband  the  title-deeds.  The  husband  also  ex- 
pended money  upon  the  property.  It  was  held  that 
there  had  been  sufficient  part  performance  of  the  parol 
contract  to  take  the  case  out  of  the  Statute  of:  Frauds. 
"In  this  case,''  said  Turner,  L.  J.,  "there  is  a  part 

sion  of  real  estate  shall  have  the 
same  eifect.  But  to  this  it  is 
answered,  that  were  not  the  de- 
livery of  possession  of  lands  to 
take  the  case  out  of  the  statute, 
the  purchaser  would  be  led  into 
difficulties,  and  would  be  a  tres- 
passer." 

^  Warden  v.  Jones,  2  De  G.  & 
Jo.  76  ;  Caton  v.  Oaton,,  1  L.  R. 
Ch.  App.  137 ;  2  L.  R.,  Ho.  of  Lds. 
127. 

*  3  De  G.  M.  &  Or.  571. 


1  S.  17. 

2  Clinan  v.  Coolce,  1  S.  &  L.  41; 
Seagood  v.  Meale,  Preo.  in  Ch.  560. 
But  see  Watt  v.  Evans,  i  You.  & 
Coll.  Exoh.  Ca.  580,  where  Lord 
Lyndhurst  said, — "  To  this  argu- 
ment it  had  been  replied  that  it  had 
proved  too  much,  for  delivery  or 
part  delivery  of  goods  is  expressly 
allowed  by  the  statute  to  take  a 
contract  out  of  it,  and  yet  it  is 
not  considered  to  negative  the 
position  that  delivery  of  posses- 
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performance  by  the  delivering  up  of  possession  to  the 
husband, — a  fact  which  has  always  been  held  to  change 
the  situations  and  rights  of  the  parties, — and  there  has 
been  considerable  expenditure  by  him  on  the  property. 
There  is,  therefore,  here  what  was  wanting  in  Lassence 
V.  Tiemey,^  acts  of  part  performance  besides  the  mar- 
riage." 2 

It  would  seem,  also,  that  if  there  be  "a  written  agree- A  post-nuptial 
ment  after  marriage  in  pursuance  of  a  parol  agreement  ^^t™  ^pur-^ 
before  marriage,  this  takes  the  case  out  of  the  statute." 3  suanoe  of  an 

ante-nuptial 
parol  agree- 

It  is  a  very  old  head  of  equity  that  "  a  representation  ™®"*  enforced 

made  by  one  party  for  the  purpose  of  influencing  the  A  representa- 

conduct  of  the  other  party,  and  acted  on  by  him,  will  p °"  °g  * ^ ®jjj. 

be  sufficient  to  entitle  him  to  the  assistance  of  this  court,  fluencing  an- 

for  the  purpose  of  realising  such  representation;"*  and  has  that  effect, 

it  is  a  leading  principle,  repeatedly  adopted  in  equity,  !*'^^^  ^^  ^°" 

that  where,  upon  the  marriage  of  two  persons,  a  third  Where  on 

party  makes  a  representation  upon  the  faith  of  which  ^^'mrty 

marriage  takes  place,  he  shall  be  bound  to  make  his  repre-  makes  a  re- 
presentation, 

on  the  faith 
of  which  mar- 

'  1  Mae.  &  6.  561.  the  rest,  an  agreement  made  in  con-  riage  takes 

^   Warden  v.  Jones,  2  De  Q.  &  sideration  of  marriage.   It  is  obvi-  place,  he  shall 

Jo.  84.  ous  that  there  can  be  no  ground  ^®  v°"t"^  ^'d 

3  Turner  L.  J.  in  Surcombe  v.  to  apprehend  any  such  mischief 
Pinniger,  3  De  G.  M.  &  G.  671  ;  where  you  have  a  writing  signed 
Dundas  v.  Dutens,  1  Ves.  196  ;  after  marriage  by  the  party  to 
BarkwoHh  v.  Ydung,  26  L.  J.  Ch.  be  charged,  and  referring  clearly 
157;  Peach,  on  Marr.  Sett.  81 ;  but  to  the  terms  of  an  ante-nuptial 
see  Lord  Cranworth's  remarks  in  agreement.  It  would  seem  to  be 
Wardenv-Jones,  2DeG.Si  Jo.  85.  sufficient  if  there  be  a  memo- 
The  object  of  the  4th  sec.  of  the  randum  clearly  containing  the 
Statute  of  Frauds  was  not  to  alter  terms  of  the  agreement  before 
principles  of  law,  but  modes  of  the  action  or  suit  arises.  Bark- 
evidence,  Its  object  was  to  pre-  worth  v.  Young,  26  L.  J.  Ch. 
Tent  the  mischief  arising  from  re-  157;  Bailey  v.  Sweeting,  30  L.  J. 
sorting  to  oral  evidence  to  prove  C.  P.  150;  Smith  v.  Hudson,  6  N. 
the  existence  of  the  terms  of  an  R.  106. 

alleged  verbal  agreement  in  cer-  *  Hammersley  v.  De  Biel,  12  CI. 

tain  specified  cases,  and,  amongst  &  Fin.  62,  78. 
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sentation  good.i  It  was  upon  this  principle  that  an 
injunction  was  granted  to  restrain  the  enforcement  of  a 
demand,  the  party  seeking  to  enforce  it  having,  while 
a  marriage  treaty  was  pending,  falsely  represented  to 
'  the  father  of  the  lady  that  there  was  no  such  demand 
existing.  "  If,"  said  Lord  Thurlow,  "  any  man,  upon  a 
treaty  for  any  contract,  will  make  a  false  representation, 
by  means  of  which  he  puts  the  person  bargaining  under 
a  mistake  upon  the  terms  of  the  bargain,  it  is  a  fraud 
— it  misleads  the  parties  contracting  on  the  subject  of 
the  contract  ....  The  principle  upon  which  all  the 
cases  upon  this  subject  have  been  decided  is,  that  faith 
in  such  contracts  is  so  essential  to  the  happiness  both  of 
the  parents  iind  children,  that  whoever  treats  them 
fraudulently  on  such  an  occasion  shall  not  only  not  gain, 
but  even  lose  by  it."  ^ 

But  where  the  representation  is  not  of  an  existing 

Representa  .-^  .  .  .r, 

tion  of  a  mere  fact,  but  of  a  mere  intention,  or  where  a  promisor  will 
r'^rora'ise  ""  ^^^  ^^^^  himseK  by  a  contract,  but  gives  the  other  party 
upon  honour,  to  Understand  that  he  must  rely  upon  his  honour  for  the 
no  en  oroe  .  £y|g^jjjgjjt  of  his  promise,  it  seems  the  court  will  not  en- 
force the  performance  of  the  representation  or  promise.^ 

art  -*-*  would  seem  also  that  where  a  party  endeavouring 
hasty  his  own  to  shelter  himself  under  the  statute  has  been  guilty  of 
ventedthe  f^aud,  in  preventing  the  contract  being  reduced  into 
contract  being  writing,  the  court  will  not  let  him  take  advantage  of  the 
writing,  it  will  statute.^     In  Caton  v.  Caton,^  previously  to  marriage, 

be  enforced  i  g^^^  ^  Hutchinson,  20  Beav.       M.  &  G.  318 :  5  Ho.  of  Lds.  Gas- 

agamsthim.      ^gg .    g    jj,   q.    m.    &    G.    558 


Walfmd  V.  Ch-ay,  13  W.  R  335 
Affd.  lb.  761 ;  Ooldicutt  v.  Toimi 
send,    28    Beav.    445;    Prole    v 


185. 

*  Maxwell  v.  Mountacute,  Prec. 

Ch.   526 ;    Mullet  v.   Halfpemiy, 

cited   Prec.    Ch.    404 ;    Cookes  v. 

Soady,  2  GiS.  1.  Mascall,    2    Vern.    200;     Whit- 

'  Neville   v.   WilMnson,  1  Bro.       church  v.  JBeiis,  2  Bro.  C.  C.  565 ; 

C.  C.  543;  Montefioriv.  Montefiori,       Lincoln  v.  Wright,  4  De  6.  &  Jo. 

1  Wm.  Bl.  363.  16,  22. 

••  Maunsell  v.  White,  1  Jo.  &  L.  =1  L.  E.  Ch.  App.   137 ;  2  L. 

539  ;  4  H.  L.   Cas.  1039  ;  Jordeii       R.,  Ho.  of  Lds.  127. 
V.  Money,  15  Beav.  372 ;  2  De  G. 
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the  intended  husband  and  wife  agreed  in  writing  that 
the  husband  should  have  the  wife's  property  for  his  life, 
paying  her  £80  a  year  pin-money,  and  that  she  should 
have  it  after  his  death ;  and  they  gave  instructions  for 
a  settlement  upon  that  footing.  The  settlement  was 
accordingly  prepared,  when  they  agreed  that  they  would 
have  no  settlement,  the  husband  promising,  as  the  wife 
alleged,  that  he  would  make  a~  will  giving  her  all  his 
property.  The  husband  had  previously  to  the  marriage  Promise  by 
prepared  a  will,  and  immediately  after  the  marriage  the  J^^sband  to 

,       ,  .  .  ,  '^  leave  property 

husband  and  wife  went  into  the  vestry,  and  he  there  by  will  not 
executed  the  will.  After  his  death,  a  subsequent  and  ®°*°'"°^*^- 
different  will  was  found.  It  was  held  by  the  Lord 
Chancellor  and  the  House  of  Lords  (reversing  the  deci- 
sion of  Stuart,  V.C.)  that  the  wife  was  not  entitled  to 
specific  performance  of  the  agreement  by  the  husband 
to  leave  her  his  property  by  will. 

2.  In  the  case  of  an  agreement  respecting  land,  where  2.  where 
the  agreement  is  intended  to  be  put  into  writing  accord-  agreement 

coiiC6T'ninQr 

ing  to  the  statute,  but  it  is  prevented  from  being  done  land  la  not 
by  the  fraud  of  one  of  the  parties,  in  such  a  case  courts  fn*^°*fi.aud 
of  equity  have  said  that  the  agreement  shall  be  specifi-  of  one  of  the 
cally  executed,  for  otherwise  the  statute,  designed  to  ^'^^  ^^^' 
suppress  fraud,  would  be  the  greatest  protection  to  it. 
Thus,  if  an  agreement  in  writing  should  be  proposed 
and  drawn,  and  another   should  be  fraudulently  and 
secretly  brought  in,  and  executed  in  lieu  of  the  former, 
in  this  and  the  like  cases  equity  will  relieve.     So  if  a 
man  should  treat  for  a  loan  of  money  on  mortgage,  and 
the  conveyance  is  to  be  by  an  absolute  deed  of  the  mort- 
gagor and  a  defeasance  by  the  mortgagee,  and,  after  the 
absolute  deed  is  executed,  the  mortgagee  fraudulently 
refuses  to  execute  the  defeasance,  equity  will  decree  a 

specific  performance.! 

• 

'  St.  768  ;   Maxwell  v.  Monta-       Statham,  3  Atk.  389 ;  Lincoln  v. 
cute,    Free:    Ch.    526 ;    Joynes    v.       Wr'ight,  4  De  G.  &  Jo.  16. 


a  conscien 
tious  title. 


440  CONCUREENT  JURISDICTION. 

Grounds  of.         It  is  now  proposed  to  consider  the  principal  defences 

tultTot  lie-  *^^t  ™^y  ^^  ^^  "P  ^  ^  ^"^*  ^°^  specific  performance, 
cifio  perform-  independently  of  the  Statute  of  Frauds. 

ance. 

Misrepresenta-  A  misrepresentation,  having  relation  to  the  contract, 
tiff'having'"'  Baade  by  one  of  the  parties  to  the  other,  is  a  ground  for 
reference  to  refusing  the  interference  of  the  court  at  the  instance  of 
the  party  who  has  made  the  misrepresentation,  and  may, 
in  certain  cases,  be  a  ground  for  its  active  interference 
in  setting  aside  the  contract,  at  the  instance  of  the  party 
deceived.! 

Mistake  is  also  a  ground  of  defence.     The  principle 

To  entitle  a     upon  which  courts  of  equity  proceed  in  those  cases  where 

more  than       mistake  is  the  ground  of  defence  is  this — that  thei'e 

legal  relief,      must  be  an  agreement  binding  at  law ;  but  that  is  not 

enough — that  to  entitle  the  plaintiff  to  more  than  his 

legal  remedy,  the  contract  must  be  more  than  merely 

legal.     It  must  not  be  hard  or  unconscionable ;  it  must 

be  free  from  fraud,  from  surprise,  and  from  mistake; 

for  where  there  is  a  mistake,  there  is  not  that  consent 

which  is  essential  to  a  contract  in  equity :  non  videniur 

qui  errant  consentire?. 

Parol  evidence  It  has  been  Said'  that  to  admit  parol  evidence  of  a 
admitted  not-  mistake,  is  to  Overrule  the  Statute  of  Frauds.  How- 
withstauding   ever  that  may  be,  the  settled  rule  of  the  court  is  to  ad- 

the  statute.  .  . ": 

mit  such  evidence,  not  merely  for  the  purpose  of  defence 
to  a  specific  performance,  but  for  the  purpose  of  correct- 
ing the  mistake.  It  should  be  remembered  that  the 
statute  says,  "  No  person  shall  be  charged  with  the  exe- 
cution of  an  agreement  who  has  not,  either  by  himself 
or  his  agent,  signed  a  written  agreement;"  but  the 
statute  does  not  say  that  if  a  written  agreement  is 
signed,  the  same  exception  shall  not  hold  to  it  that  did 

'  Edwardi    v.    M'Leay,    Coop,  "  Fry  on  Spec.  Perf.  212. 

308;  Pry  on  Spec.  Perf.  191. 
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before  the  statute.     Now,  before  the  statute,  if  a  bill  The  statute 
had  been  brought  for  specific  perforraance,  and  it  had  „°itten  agree* 
appeared  that  the  agreement  had  been  prepared  con-  ^ent  shall 
trary  to  the  intent  of  the  defendant,  he  might  have  said,  unwritten 
'  That  is  not  the  agreement  meant  to  have  been  signed.'  ^Fjf'^Tv  ^ 
Such  a  case  is  left  as  it  was  before  the  statute :  it  does 
not  say  that  a  written  agreement  shall  bind,  but  that  an 
unwritten  agreement  shall  not  bind/'  l 

It  foUows  from  what  has  been  stated  that,  where  the  Contract  not 
defendant  has  been  led  into  any  error  or  mistake,  the  ^^o^^/ 

•'  _  '  where  defend- 

plaintiff  cannot  enforce  the  contract.  Thus,  in  one  case,2  ant  has  been 
a  professional  man  was  relieved  at  his  own  suit  from  en-or'evrn 
an  error  in  a  deed  of  his  own  drawing.  On  the  same  through  care- 
principle,  in  Malins  v.  Freemen^  where  an  estate  was 
purchased  at  an  auction,  under  a  mistake  as  to  the  lot 
put  up  for  sale,  and  the  mistake  arose  wholly  through 
the  carelessness  of  the  plaintiff,  it  was  held  that  specific 
performance .  would  not  be  enforced.  The  Master  of 
the  EoUs  said : — "  The  defendant  submits  that  he  en- 
tered into  it  by  error  and  in  mistake,  and  that  he  ought 
not  to  be  compelled  specifically  to  perform  it.  Cer- 
tainly, if  the  defendant  did  fall  into  any  mistake,  it  can- 
not be  ascribed  to  the  conduct  of  the  plaintiff.  The 
plaintiff  and  his  agents  in  no  respect  contributed  to  it, 
and  if  the  defendant,  by  his  carelessness,  has  caused  any 
injury  or  loss  to  the  plaintiff,  he  is  accountable  for  it. 

"  But  the  defendant  may  be  answerable  for  damages  But  he  is 
at  law,  without  being  liable  to  a  specific  performance  in  l'*^'®  *°'"  , 
this  court.     In  cases  of  specific  performance,  the  court  law. 
exercises  a  discretion,  and,  knowing  that  a  party  may 
have  such  compensation  as  a  jury  will  award  him  in  the 
shape  of  damages  for  the  breach  of  contract,  will  not,  in 
all  cases,  decree  a  specific  performance ;  as  in  cases  of 

1  ainan  v.  CooTce,  1  Soh,  &  Lif.  ^  Ball  v.  Stone,  1  S.  &  S.  210. 

39.  '  2  Keen,  25,  34. 
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Contract  not 
enforced 
where  de- 
fendant did 
not  intend  to 
purchase. 


intoxication,  although  the  party  may  not  have  been 
drawn  in  to  drink  by  the  plaintiff,  yet,  if  the  agreement 
was  made  in  a  state  of  intoxication,  the  court  will  not 
decree  a  specific  performance.  And  the  question  here 
is  not,  as  it  has  been  put,  whether  the  alleged  mistake, 
if  true,  is  one  in  respect  of  which  the  court  will  relieve, 
for  the  court  is  not  here  called  upon  to  relieve  the  de- 
fendant from  his  legal  liability,  but  whether,  if  the  mis- 
take be  proved,  the  court  will  enforce  a  specific  per- 
formance, leaving  the  defendant  to  his  legal  liability. 
And  I  think  that  if  such  a  mistake,  as  is  here  alleged  to 
have  happened,  be  made  out,  a  specific  performance 
ought  not  to  be  decreed.  ...  I  am  of  opinion  that  the 
defendant  never  did  intend  to  bid  for  this  estate.  He 
was  hurried  and  inconsiderate,  and  when  his  error  was 
pointed  out  to  him,  he  was  not  so  prompt  as  he  ought  to 
have  been  in  declaring  it.  It  is  probable  that,  by  his 
conduct,  he  occasioned  some  loss  to  the  plaintiff;  for 
that  he  is  answerable,  if  the  contract  was  valid,  and  will 
be  left  so,  notwithstanding  the  decision  to  be  now  made. 
But  I  think  that  he  never  meant  to  enter  into  this  con- 
tract, and  that  it  would  not  be  equitable  to  compel  him 
to  perform  it,  whatever  may  be  the  responsibDity  to 
which  he  is  left  liable  at  law."  ^ 


Effect  of  a  We  may  now.  proceed  to  consider  the  effect  of  a  mis- 

paroi  variation  take,  or  parol  Variation,  set  up  by  the  defendant  as  a 
set  up  as  a      ground  for  refusing  the  specific  performance  of  a  written 
agreement  alleged  by  the  plaintiff.  2 

Where  the  i    Where  the  parol  variation  set  up  by  the  defendant 

error  arose  ^  .  r      •' 

not  in  the  ori-  shows  that,  after  the  parties  to  the  contract  had  mutually 
ment^buUn  ^gi'^ed  with  eacli  other,  an  error  occurred  in  the  reduc- 
the  reduction  tion  of  the  agreement  into  writing,  and  it  appearing  that 


'  Manser  v.  Back,  6  Hare,  443 ; 
Alvanley  v.  Kinnaird,  2  Mac.  & 
G.  7 ;  Baxendale  v.  Scale,  1 9  Beav. 


601 ;  Wood  T.  Scarth,  2  K.  &  J.  33. 
''See   generally  Fry  on   Spec. 
Perf.  216-23fi. 
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the  written  agreement,  if  varied  according  to  the  defend-  of  it  into 
ant's  contention,  would  represent  the  true  contract  be-  ^ritjnf'ia'^ra. 

tween  the  parties,  the  court  will,  it  seems,  where  there  formed  in 
11  cTP  •  n  p  rji  absence  of 

has  been  no  fraud,  enforce  specific  performance  of  the  con-  fraud. 

tract  so  varied.     Thus,  where  a  bill  was  brought  for  the  ^^  ^"'*  °* 

specific  performance  of  an  agreement  to  grant  a  lease  at 

a  rent  of  £9  per  annum,  and  the  defendant  insisted  that 

it  ought  to  have  been  a  term  of  the  agreement  that  the 

plaintiff  should  pay  all  taxes,  Lord  Hardwicke  granted 

specific  performance,  and  directed  that  the  terms  of  the 

verbal  agreement  should  be  carried  out  by  the  covenants 

to  be  inserted  in  the  lease.  ^ 

In  a  converse  case,2  the  defendant  agreed  in  writing  At  suit  of 
to  grant  plaintiff  a  lease  at  a  specified  rent,  and  for  a  ^^^^°^- 
specified  term,  and  the  plaintiff  filed  a  bill  for  specific 
performance,  stating  the  above  agreement,  and  that  it 
was  further  agreed  that  he,  the  plaintiff,  should  pay  a 
premium  of  £200,  which,  by  his  claim,  he  offered  to  do. 
The  defendant,  acknowledging  that  the  terms  were  such 
as  the  plaintiff  represented  them,  insisted  that,  as  the 
written  agi-eement  did  not  provide  for  those  terms,  the 
statute  was  a  good  defence.  It  was  held,  however,  that 
this  additional  term  did  not  render  the  statute  a  good 
defence,  and  Knight  Bruce,  L.  J.,  said — "  Our  opinion 
is,  that  when  persons  sign  a  written  agreement  upon  a 
subject  obnoxious,  or  not  obnoxious,  to  the  statute  that 
has  been  so  particularly  referred  to,^  and  there  has  been 
no  circumvention,  no  fraud,  nor  (in  the  sense  in  which 
the  term  '  mistake'  must  be  considered  as  used  for  the 
purpose)  mistake,  the  written  agreement  binds  at  law 
and  in  equity,  according  to  its  terms,  although  verbally 
a  provision  was  agreed  to,  which  has  not  been  inserted 
in  the  document ;  subject  to  this,  that  either  of  the 
parties,  sued  in  equity  upon  it,  may,  perhaps,  be  en- 

1  Joynes  v.  Statham,  3  Atk.  388.       M.  &  G.  785. 

'  Martin  v.    Pycroft,  2  De  G.  ^  29  Car.  II.  c.  3. 
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Either  party  titled,  in  general,  to  ask  the  court  to  be  neutral,  unless 
^^y.^j'^*^«  the  plaintiff  will  consent  to  the  performance  of  the 
neutral,  unless  omitted  term."  1  In  such  cases  as  these,  the  court  in- 
wm  periotm  terferes  for  the  purpose  of  reforming  the  contract,  and 
the  omitted  not  rescinding  it.  "  No  doubt,"  says  Lord  Hardwicke,^ 
"  but  this  court  has  jurisdiction  to  relieve  in  respect  of 
a  plain  mistake  in  contracts  in  writing,  as  well  as 
against  frauds  in  contracts ;  so  that,  if  reduced  into 
writing  contrary  to  intent  of  the  parties,  on  proper 
proof,  that  would  be  rectified." 


term. 


Where  the  Where  the  parol  variation,  which  the  defendant  sets 

variation         ^p    ]g  g,  subsequent  agreement  in  parol  between  the 

arises  from  '^'  ,  ,f-  ° 

a  subsequent  parties  to  a  Written  agreement,  the  case  in  nowise  comes 

denol^^^'        within  the  doctrine  of  mistake,  and  the  parol  variation 

is  inadmissible  under  the  Statute  of  Frauds,  except  in 

cases  where  the  refusal  to  perform  it  might  amount  to 

fraud.  3 


Distinction  An  important    distinction  is  now  apparently  well 

tifflerking^™'  established  between  a  plaintiff  seeking  and  a  defendant 
and  defendant  resisting  Specific  performance.  The  rule  is,  that  though 
a  defendant,  resisting  specific  performance,  may  go  into 
parol  evidence  to  show  that,  by  fraud,  accident,  or  mis- 
take, the  written  agreement  does  not  express  the  real 
terms,  a  plaintiff  cannot  do  so,  for  the  purpose  of  ob- 
taining a  specific  performance  with  a  variance.  And 
the  case  of  Townshend  v.  Stangroom,^  affords  a  strong 
illustration  of  -  the  difference  between  the  two.  The 
lessor  filed  a  bill  for  .the  specific  performance  of  a  written 
agreement  for  a  lease,  with  a  variation  as  to  the  quan- 
tity of  land  to  be  included  in  the  lease,  supported  by 
parol  evidence.     The  lessee  filed  a  cross-bill  for  specific 


resisting  spe- 
cific perform 
anoe. 


Townshend 
Stangroom. 


1  Parker  v.  Taswell,  2  De  G.  & 
Jo.  559. 

'  Henlcle  v.  Roy,  Ex.  Assoc.  Co.) 
1  Ves.  Sr.  317. 


«  Anon.  5  Vin.  522,  pi.  38,  i 
Geo.  I.;  Legal  v.  Miller,  2  Ves. 
Sr.  299. 

*  6  Ves.  328. 
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performance  of  the  written  agreement  simply.  Lord 
Eldon  dismissed  both  bills  ;  the  first,  because  the  parol 
evidence  was  not  admissible  on  behalf  of  the  lessor  seek- 
ing specific  performance ;  ,  the  second,  because  it  was 
admissible  when  adduced  by  such  lessor,  as  defendant, 
for  the  purpose  of  showing  that,  by  mistake  or  surprise, 
the  written  agreement  did  not  contain  the  terms  in- 
tended to  be  introduced  into  \i?- 

One,  not  uncommon,  ground  of  defence  is,  that,  by  a  Misdescrip- 
misdescription  of  the  property,  the  defendant  has  pur-  of™efeMT°*^ 
chased  what  he  never  intended  to  purchase.      Under 
this  defence,  two  classes  of  cases  arise — 

1st.  Cases  where  the  misdescription  is  of  a  substan- 
tial character,  and  will  not,  in  justice,  admit  of  compen- 
sation. 

,  2d.  Oases  where  the  misdescription  is  of  such  a  cha- 
racter as  fairly  to  admit  of  compensation. 

1st.    In   cases    of  substantial   misdescription.      The  Where  the 
principle  governing  this  class  of  cases  is  thus  summed  ^o^'^fg^o" a" 
up  by  Lord  Eldon:  2 — "The  court  is,   from  time  to  substantial 
time,  approaching  nearer  to  the  doctrine  that  a  pur-  jg  ^  good  de- 
chaser  shall  have  that  which  he  contracted  for,  or  not  be  f™''®- 
compelled  to  take  that  which  he  did  not  mean  to  have." 

As  to  the  question  whether  a  misdescription'is  a  sub- 

^  Woollam,  V.  Hearn,  2  L.  C.  specificallyperformedbythe  court. 

440,  454.     With  reference  to  the  It  thua  seems  to  establish  a  very 

case  of  Martin  V.  Pycroft,  referred  important  limitation  on  the  gene- 

to,  ante  p.   443.     Mr  Fry  (Spec.  rality  of  the  rule,  that  a  plaintiff 

Performance,  234)  observes,  "  The  can  never  allege  such  a  variation." 

case,  therefore,  seems  to  show  that  It  must,  however,  be  remembered 

the   plaintiff  may  allege   a  parol  that,  in  that  case,  the  defendant 

variation,  which,  if  set  up  by  the  did  not  deny  the  variation  as  al- 

defendant,  and   submitted  to  by  leged  by  the  plaintiff, 

the'  plaintiff,   might   have    been  .    ^  3  Mer.  146. 
introduced  into  the  agreement  as 
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Whether  mis-  stantial  One  or  not,  is  a  question  concerning  which  no 
substintil"  Is  general  rule  can  be  laid  down.  Each  case  will  be  de- 
a  matter  of     cided  on  its  own  particular  facts. 

fact. 

1.  Where  1.  Cases  where  vendor  seeks  specific  performance, 

vendor  seeks        "Where  property  sold  as  copyhold  turned  out  to  be 

Bpecino  per-  i      r       j  l  •/ 

formanoe.  partly  freehold,  it  was  held  that  the  vendor  could  not 
stead  of  copy-  Compel  Specific  performance,  notwithstanding  a  special 
hold.  condition  providing  that  errors  in  the  description  should 

not  invalidate  the  sale.  It  was  insisted  for  the  vendor 
that  freehold  was  better  than  copyhold,  but  the  Master 
of  the  Rolls  said: — "  It  is  impossible  to  enter  into  a  con- 
sideration of  the  different  motives  which  may  induce  a 
person  to  prefer  property  of  one  tenure  to  another.  The 
motives  and  fancies  of  mankind  are  infinite,  and  it  is 
unnecessary  for  a  man  who  has  contracted  to  purchase 
one  thing  to  explain  why  he  refuses  to  accept  another."  i 

Under  lease  So,  a  purchaser  is  not  compelled  to  take  an  under  lease 
leLe"  °"^'°^^  instead  of  an  original  lease.  2  So  again,  where  a  wharf 
and  jetty  were  contracted  to  be  sold,  and  it  turned  out 
that  the  jetty  was  liable  to  be  removed  by  the  Corpora- 
tion of  London,  specific  performance  was  refused.^  In 
the  case  of  the  sale  of  a  residence  and  four  acres  of 
land,  it  turned  out  that  there  was  no  title  to  a  slip  of 
ground  of  about  a  quarter  of  an  acre  between  the  house 
and  the  high  road,  the  Master  of  the  Rolls  said:— 
"  Under  ordinary  circumstances,  this  would  be  a  case 
for  compensation  ;  but  here  is  a  house,  with  a  long  strip 
of  land  between  it  and  the  road,  to  which  there  is  no 
title,  so  that  the  people  in  passing  can  look  in  at  the 
window.     This  is  not  a  case  for  compensation."  * 

Where,  however,  although  a  purchaser  gets  a  different 

1  A^/les  V.   Cox,  16    Beav.   23  ;  Sm.  718. 

Drewe  v.  Corp,  9  Ves.  368;  Wrii;ht  '  Peers  v.  Lambert,  1  Beav.  546. 

V.  Howard,  1  S.  &  S.  190.  i  PerUns  v.  Me,  16  Beav,  193 ; 

=  Madeley  v.   Booth,  2  De  G.  &  KnatchhuU  v.  Grueher,  3  Mer.  124. 
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thing  from  that  which  he  intended  to  purchase,  if  in  the  Where  the 
eye  of  the  court  the  difference  is  not  material,  and  is  sHght^^ami' a 
such  that  it  is  a  proper  subject  for  compensation,  the  proper  sub- 
court  will  enforce  the  contract,  at  the  suit  of  the  vendor,  pensation,  it 
compelling  him  to  make  compensation  to  the  purchaser.  J^'^'Jg^^^J^'], 
There,  where  there  was  an  objection  to  the  title  of  six  compensation. 
acres  out  of  a  large  estate,  and  these  did  not  appear  ^^^^°  ^^^^  ° 
material  to  the  enjoyment  of  the  rest,i  specific  perform- 
ance was  nevertheless  decreed.     So  again,  where  four- 
teen acreB  were  sold  as  water-meadow,  and  twelve  only 
answered  that  description,  it  was  held  a  fit  subject  for 
compensation.  2 

The  general  principle  of  compensation,  whether  aris-  No  compensa- 
ing  under  the  general  doctrine  of  the  court,  or  under  a  twe'hM been 
consideration  for  compensation,  in  case  of  any  error  or  fraud, 
misstatement,  will  never  be  applied  where  there  has 
been  fraud  or  misrepresentation. ^     It  is  also  a  necessary  Nor  where  the 
principle  that,  where  there  are  no  data  from  which  the  o°nifo™^e*esti- 
amount  of  compensation  can  be  ascertained,  the  court  mated, 
cannot  enforce  the  contract  with  compensation.     But 
this  objection  is  one  which  the  courts  are  unwilling  to 
entertain.* 

2.  Where  purchaser  seeks  specific  performance.  Purchaser  can 

Where  a  misrepresentation  is  made  as  to  the  quan-  compel  spe- 

1  (^     1       cific  perform- 

tity,  though  innocently,  I  apprehend  the  right  of  the  ance  with  an 
purchaser  to  be,  to  have  what  the  vendor  can  give,  with  abatement. 
an  abatement  out  of  the  purchase-money  for  so  much  as 
the  quantity  falls  short  of  the  representation. 5     "  If," 
observes  Lord  Eldon,  "  a  man,  having  partial  interests 

'  M-Queen  v.  Farquhar,  11  Ves.  G.  M.  &  G.  339,  344. 

467;  ShackUton  v.SutcHffe,  1  De  *  Ramsden  v.  Hirst,  4  Jur.  N. 

G.  &  Sm.  609.  S.  200 ;  Brooke  v.  Bounthwaite,  5 

2  Scott  V.  Hanson,  1  R.  &;  My^  Hare,  298. 

128.  '  Hill  V.  Buckley,  17  Ves.  401 ; 

'  Clermont  v.  Tashurgh,  1  J.  &  but  see  Durham  v.  Legard,  34  L. 

W.  120  ;  Price  t.  Macdulaij,  2  De  J.  Ch.  N.  S.  589. 
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in  an  estate,  chooses  to  enter  into  a  contract,  represent- 
ing it,  and  agreeing  to  sell  it,  as  his  own,  it  is  not  com- 
petent to  him  afterwards  to  say,  though  he  has  valuable 
interests,  he  has  not  the  entirety,  and  therefore  the  pur- 
chaser shall  not  have  the  benefit  of  his  contract.     For 
the  purpose  of  this  jurisdiction,  the  person  contracting 
Vendor  must  uudcr  thcse  circumstauces  is  bound  by  the  assertion  in 
terest  he  has    ^^^  Contract,  and  if  the  vendee  chooses  to  take  as  much 
if  purchaser     as  he  can  have,  he  has  a  right  to  that,  and  to  an  abate- 
ment, and  the  court  wUl  not  hear  the  objection  by  the 
vendor,  that  the  purchaser  cannot  have  the  whole."  i 

Partial  per-         Courts  of  equity  will  not,  at  the  suit  of  a  purchaser, 

formanee  not  n  i-i  r  r  ■    ±       ±       i  •  ■<     ■ 

compelled       Compel  a  partial  per-rormance  or  a  contract  which  as 
where  unrea-   unreasonable  or  prejudicial  to  third  parties  interested 

sonable  or         •       ,^  j     o  i    /C   . 

prejudicial      lu  the  property,^  nor  where  the  deficiency  as  to  the 
to  third  extent  or  duration  of  an  interest  contracted  to  be  sold 

does  not  admit  of  compensation.  ^ 

The  objection  that  a  plaintiif  has  not  performed  his 
Lapse  of  time.  P^rt  of  the  Contract  at  the  time  specified,  may  furnish 

grounds  of  defence  to  suits  for  specific  performance. 
At  law,  time  At  law,  the  plaintifi'  must  show  that  all  those  things 
eire^l  rf  uTe  ^^i^h  are  on  his  part  to  be  performed,  have  been  per- 
contraot.         formed  within  a  reasonable   time,   or  where  time  is 

specified  by  the  contract,  within  the  time  so  specified; 

At  law  time  is  always  of  the  essence  of  the  contract.* 

Equity  ia  But  in  equity  the  question  of  time  is  differently  re- 

the'^natur^e  of  S^^^^^'   ^'^^  ^  ^ourt  of  equity  discriminates  between 
the  case  as  to  thosc  terms  of  a  contract  which  are   formal,  and  a 

^  MoTtloch   V.    Buller,  10   Ves.  203. 

315  ;  Wilson  v.  Williams,  3  Jur.  ^  Balmanno  v.  Lumley,  1  "V.  & 

K".  S.  810 ;   Seaman,  v.   Vawdrey,  B.  225 ;  Ridgway  v.  Gray,  1  Mae. 

16  Ves.  390;    Painter  v.  Newhy,  &  G.  109. 

ll^Hare,  26.  "  Stowell  v.   Robinson,  3  Bing. 

Thomas    v.    Denny,    1    Keen,  X.  C.  928. 


time 


t 


'29 ;  Beeston  v.   Stutely,  6  A\'.  R. 
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breach  of  which  it  would  be  inequitable  in  either  party 
to  insist  on  as  a  bar  to  the  other's  rights,  and  those 
which  are  of  the  substance  and  essence  of  the  agree- 
ment ;  ^  and  applying  to  contracts  those  principles 
which  have  governed  its  interference  in  relation  to 
mortgages,^  it  has  held  time  to  be  jprimd  facie  non- 
essential, and  has  accordingly  granted  specific  perform- 
ance of  agreements  after  the  time  for  their  performance 
has  been  suffered  to  pass,  by  the  party  asking  for  the 
intervention  of  the  court,  if  the  other  party  has  not 
shown  a  determination  to  proceed.  There  are,  how-  when  lapse  of 
ever,  certain  cases  where  lapse  of  time  is  a  bar  to  *n™equitv^*'^ 
relief  in  equity. 

1.  Those  cases  where  time   was  originally  of  the  i.  where  time 
essence  of  the  contract ;  and  this  whether  made  so  by  T?!,","^^''!™ 

'  •/   01  the  essence 

the  express  agreement  of  the   parties,"  3  or  from  the  of  the  con- 
nature  of  the  subject-matter  with  which  the  parties 
are  dealing,  as  in  the  case  of  reversionary  interests.* 

2.  Those  cases  where,  though  time  was  not  of  the  2.  Where  time 
essence  of  the  contract,  it  was  engrafted  upon  it  by  ^^  ™*'^®  °t^y^ 

'  or.;   essence  of  the 

subsequent  notice.^  contract  by 

subsequent 
notice. 

3.  Cases  where  the  delay  has  been  so  great  as  to  3  where 
constitute  laches,  disentitling  the  party  to  the  aid  of  lapse  of  time 
the  court,  and  evidencing  an  abandonment  of  the  con-  laches  or 
tract  irrespectively  of  any  peculiar  stipulations  as  to  abandonment. 
time.  6 


^  ParMn  v.  Tliorold,  16  Eeav.  &   R.    78;    Walleer  v.  Jeffreys,  1 

59.  Hare,  341. 

^  Per  Lord  Eldon  in  Seton  v.  "  Taylor  v.  Broim,  2  Beav.  180; 

Slade,  7  Ves.  273.  Benson  v.   Lamb,  9  Beav.  602 ; 

'  Hudson  V.   Bartram,  3  Mad.  Maclryde  v.  WeeTces,  22  Beav.  533  ; 

440;   Honey  man  <■.   Marry  at,   21  *  Moore  v.  BlaTce,  1  Ball.  &  B. 

Beav.  14,  24.  62;   Milward  v.   Thanet,  5  Vep. 

*  Hipwell  V.  Knight,  1  Y.  &  C.  720  n;  Bads  v.  Williams,  i  Be  G. 

Exch.  Ca.  41 6  ;  Withy  v.  Coltle,  T.  M.  &  G.  691. 

2f 
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Equity  will         It  lias  already  been  pointed  out  that  courts  of  equity 
least  arty"'  ^^^^  never  countenance  fraud,  and  that  where  there  is 
comes  with      reason  to  believe  that  a  contract  is  tainted  with  fraud 
c  ean   an  s.     ^^^  court  will  rcfuse  relief  unless  the  party  seeking  its 
aid  conies  with  clean  hands,  and  has  a  conscientious 
title  to  relief.  1      If,  therefore,  there  has  been  actual 
misrepresentation,2   or  fraudulent   suppression   of  the 
truth,3  equity  will  refuse  to  enforce  specific  perform- 
ance. 


Equity  will         Although,  as  a  general  rule  of  equity,  inadequacy 

refuse  specific      .  . ,        . .  ,   .  c        i  p 

performance  of  consideration,  except  in  cases  ot  sales  of  reversionary 
where  there  is  interests,*  and  except  where  fraud  or  imposition  is  pre- 
ship  in  the  sumcd,  IS  not  a  ground  for  refusing  specific  perform- 
ance ;  5  still,  as  the  aid  by  equity  in  such  cases  is 
discretionary,  a  contract  which  would  work  a  great 
hardship  will  not  be  enforced,  but  the  plaintiff  will  be 
left  to  his  remedy  at  law.^ 


contract. 


.Or  where  it 
involves  the 
doing  of  an 
unlawful  act, 
or  breach  of 
trust. 


So  again,  specific  performance  of  an  agreement  to 
perform  an  unlawful  act,^  or  which  would  involve  a 
breach  of  trust  will  not  be  enforced.^ 


'  Harnett  v.  Yeilding,  2  S.  &  L. 
554  ;  Reynell  v.  Sprye,  1  De  G. 
M.  &  G.  660. 

^  Brooke  v.  Roun  tJnvaite,  5  Hare 
298 ;  Higgins  v.  Smnels,  2  J.  &  H. 
460;  Farehrother  v.  Gibson,  1  De 
G.  &  Jo.  602. 

^  Drysdale  v.  Mace,  5  De  G. 
M.  k  G.  103 ;  Shirley  v.  Stratton, 
1  Bra.  C.  C.  440. 

■*  Playford  v.  Playford,  4  Hare, 
546. 

°  Sullivan  v.  Jacob,  1  Moll.  477. 


^  Wedgwood  v.  Adams,  6  Beav. 
600,  8  Beav.  103;  Waism  v. 
Marston,  4  De  G.  M.  &  G.  230, 
239;  Tildesley  v.  Clarhson,  30 
Beav.  419;  PeacochY.  Penson,ll 
Beav.  355. 

'  If  owe  V.  ffzmt,  31  Beav.  420; 
Harnett  v.  Yeilding,  1  S.  &  L.  654. 

^  Mortlock  V.  BuUer,  10  Ves. 
292 ;  Hede  v.  Oakes,  13  W.  E.  303; 
Sneesby  v.  Thome,  7  De  G.  M.  & 
G.  399. 


CHAPTEK  X. 

INJUNCTION. 

An  injunction  may  be  defined  as  a  writ,  framed  accord-  Definitiou. 
ing  to  the  circumstances  of  the  case,  commanding  an 
act  which  the  court  of  equity  regards  as  essential  to 
justice,  or  restraining  an  act  which  it  esteems  contrary 
to  equity  and  good  conscience.! 

The  object  of  this  process  is  generally  preventive  and  its  object  is 
protective  rather  than  restorative,  although  it  is  by  no  rather  than 
means  confined  to  the  former.     It  seeks  to  prevent  a  restorative. 
meditated  wrong  more  often  than  to  redress  an  injury 
already  done.     It  is  not  confined  to  cases  falling  within 
the  exercise  of  the  concurrent  jurisdiction  of  the  court ; 
but  it  equally  applies  to  cases  belonging  to  its  exclusive 
and  to  its  auxiliary  jurisdiction.     It  is  treated  of,  how- 
ever, in  this  place  principally,  because  it  forms  a  broad 
foundation  for  the  exercise  of  concurrent  jurisdiction 
in  equity.2 

The  writ  of  injunction  is  peculiarly  an  instrument 
of  the  Court  of  Chancery,  though  there  are  some  cases 
where  courts  of  Jaw  have  exercised  analogous  powers.^ 
The  cases,  however,  to  which  these  legal  processes  are 
applicable  are  so  few  and  so  utterly  inadequate  for  the 
purposes  of  justice,  that  the  processes  themselves  have 
fallen  into  disuse,  and  almost  all  the  remedial  justice 
of  this  sort  is  now  administered  through  the  instru- 
mentality of  courts  of  equity.  The  jurisdiction  in  these  Jurisdiction 
courts,  then,  has  its  true  origin  in  the  fact,  that  there  "l^^^^J^tT 

1  Jeremy  on  Eq.  Jiir.  ch.  2,  s.  1,  '  Jefferson  v.  Bishop  ofD.irhum,  Q^p^^w'^t^aw 

p,  307.  1  Bos.  &  P.  105,  120-132.  '^ 

"  St.  862. 


452  CONCUERENT  JURISDICTION. 

is  either  no  remedy  at  all  at  law,  or  the  remedy  is  im- 
perfect and  inadequate. 

The  cases  in  which  courts  of  equity  interfere  by  way 
of  injunction  may  be  classed  under  two  heads — 

Two  classes  of      I.  Injunctions  to  prevent  the  institution  or  continu- 
ance  of  judicial  proceedings  in  some  other  court. 

II.  Injunctions  to  restrain  wrongful  acts  of  a  special 
nature. 

I.  To  stav  pro-      I.  Injunctions  to  stay  proceedings  at  law  in  other 

ceedings-at        ^^^^^^^^ 

At  first  sigTlt  it  may  seem  that  a  court  of  equity  in 
granting  an  injunction  against  proceeding  in  a  court 
of  common  law,  detracts  from  the  dignity  of  that  court 
and  interferes  with  its  process ;  and  until  the  reign  of 
James  I.,  the  common  law  judges  as  strenuously  re- 
sisted  this   exercise  of  equitable  jurisdiction,  as  the 
This  power      chancellors  asserted  it.i     But  there  does  not  seem  any 
fer?wi°ft  the^  j'^^*  foundation  for  the  opposition   of  the  courts  of 
iurisdiction  of  common  law  to  this  jurisdiction.     A  writ  of  injunction 
lawcourte!"     ^^  ^"^  ^*^  ^^^^  ^^^^^  ^  prohibition  to  those  courts  in  the 
exercise  of  their  jurisdiction.     It  is  not  addressed  to 
those  courts.     It  does  not  even  affect  to  interefere  with 
them.     The  process,  when  its  object  is  to  restrain  pro- 
ceedings at  law,  is  directed  only  to  the  parties.     It 
neither  assumes  any  superiority  over  the  court  in  which 
those  proceedings  are  had,  nor  denies  its  jurisdiction. 
It  is  granted  on  the  sole  ground,  that  from  certain 
equitable  circumstances,  of  which  the  court  of  equity 
Equity  acts  in  granting  the  process  has  cognizance,  it  is  against  con- 

thTcon^ience  ^''^^''''^  *^^*  *^^  P^^^^  inhibited  should  proceed  in  the 
of  the  person  cause.  Equity,  in  short,  acts  in  personam.  In  all 
enjoined.         ^^g^g^  therefore,  where  by  accident,  mistake,  or  fraud, 

'  Hall.  Const.  Hist.  vol.  i.  p.  472. 
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or  otherwise,  a  party  has  an  uofau'  advantage  in  pro-  Courts  of  law 
ceedings  in  a  court  of  law,  which  must  necessarily  make  ^ade  a°means 
that  court  an  instrument  of  injustice,  and  it  is  therefore  "*  committing 
against  conscience  that  he  should  use  that  advantage, 
a  court  of  equity  will  restrain  him  from  using  that 
advantage  which  he  has  thus  improperly  gained.! 

Upon  the  same  principle,  although  the  courts  of  one  courts  of 
country  have  no  authority  to  stay  proceedings  in  the  equity  may 

„  ,         ,  1  ■  enjoin  against 

courts  of  another,  they  have  an  undoubted  authority  to  proceedings  in 
control  all  persons  and  things  within  their  own  terri-  co^urt 'if"the 
torial  limits.     Where,  therefore,  both  parties  to  a  suit  parties  are 
in  a  foreign  country  are  resident  within  the  jurisdiction  jurisdiction! 
of  the  court  of  equity  it  will  restrain  either  party  from 
proceeding  in  a  suit  out  of  its  jurisdiction.     They  do 
not  pretend  to  direct  or  control  the  foreign  court,  but, 
without  regard  to  the  situation  of  the  subject-matter 
of  the  dispute,  they  consider  the  equities  between  the 
parties,  and   decree  in  personam  according  to  those 
equities,  and  enforce  obedience  to  their  decrees  by  pro- 
cess in  personam.^ 

It  would  be  difficult  to  enumerate  all  the  cases  where  Equity  grants 
courts  of  equity  would  grant  an  injunction,  whether  ""flis*  where 

1  mi  .- tlie  remedy  at 

generally  or  to  stay  proceedmgs  at  law.      They  will  law  would  be 

afford  this  relief  not  only  where  the  defendant  would  ^^^''^^ j[^ 

have  a  complete  remedy  at  law  if  he  were  in  possession  be  had. 

of  the  appropriate  proofs,  but  also  where  the  rights  of  ^^^  of  purely 

the  parties  are  wholly  equitable  in  their  nature,  or  are  equitable 

incapable,  under  the  circumstances,  of  being  asserted 

in  a  court  of  law.     A  brief  enumeration  of  some  of  the 

chief  cases   in  which   a  court  of  equity   grants  this 

mode  of  relief  will  best  illustrate  the  scope  of  its 

jurisdiction.3 

1  St.  875,  885.  V.   Madaren,  5  H.  L.  Caa.  416- 

'  Portarlington  v.  Soulby,  3  My.  437. 
&  K.  106 ;  Hope  v.  Carnegie,  1  L.  '  St.  882. 

R.  Ch.  App.  320;  Carrrni  Iron  Co. 
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Equity  will         Where  an  instrument  has  been  obtained  by  fraud,  or 
ceedi^'gs^o'n  an  "nduo  influence,  the  court  of  equity  will  restrain  pro- 
instrumeut      cecdings  at  law  on  it.     Thus,  where  a  young  man,  an 
fraudor undue  officcr  in  the  army,  soon  after  coming  of  age,  became 
influence.        liable  upon  bills  of  exchange,  for  the  accommodation 
of  his  superior  officer,  to  the  defendant,  a  money-lender 
by  profession ;  and  upon  negotiations  for  getting  in  the 
bUls,  the  defendant  agreed  to  postpone  them  for  twelve- 
months, and  induced  the  plaintiff,  upon  representations 
of  his  trouble  and  expense  in  procuring  the  postpone- 
ment of  the  bills,  to  give  him,  in  consideration  of  such 
Onus  on  party  trouble  and  expense,  a  further  promissory  note ;  the 
instrumenT'^"  court  not  finding  in  the  answer  a  satisfactory  explana- 
under  ciroum-  tiou    of    thcse    transactions,    sustained   an    injunction 
pic?on\o  ^"^  against  the   defendant  proceeding    at    law    upon  his 

prove  bona        securities.^ 
fides. 

Loss  by  an  Supposo  again,  an  executor  or  administrator  should 

administrator  ^®  ^^  posscssion  of  abundant  assets  to  pay  all  the  debts 

of  assets  with-  of  the  deceased,  and  by  an  accidental  fire,  or  by  a  rob- 

fault. "  bery,  without  any  default  on  his  part,  a  great  portion 

of  them  should  be  destroyed,  so  that  the  estate  should 

be  deeply  insolvent,  in  such  a  case  he  might  be  sued 

by  a  creditor  at  law,  and  would  have  no  defence ;  for 

when  he  once  becomes  chargeable  with  the  assets  at 

law,  he  is  for  ever  chargeable,  notwithstanding  any  in- 

Courts  of        tervening  casualties.     But  courts  of  equity  will  restrain 

restiSu'^pro-    Proceedings   at  law,  in   cases  of  this   sort,  upon  the 

ceedings         purest  principles  of  justice.^ 

against  him 
at  law  by  the 

A  plJrtTwho  ^°  ^^^^°'  ^''^^^^^  ^  1^*^^*^'  ^^^  °"^y  ™  equitable  title, 
has  only  an  a  plaintiff  at  law,  having  only  a  legal  title,  will  be 
protected  *"^'  restrained  from  pursuing  that  title  in  a  court  of  com- 
againstone  mon  law.  Thus,  in  Neiolands  v.  Paynter,^  personal 
llgaltitl^       chattels  were  bequeathed  to  a  single  woman  for  her 

1  Llo:,d  V.  Clarl;  6  Bear.  309.  Croft  v,  Lyndsey,  Freem.  Ch.  1. 

^  Crosse  V.  Smith,  7  East,  258  ;  ^  4  -^^  ^  q^  ^Qg^ 


INJUNCTION.  455 

separate  use,  but  without  the  intervention  of  trustees ;  Husband  a 
upon  her  marriage  this  property  was  taken  in  execu-  ^^^^  ^  ^^^ 
tion  for  the  debt  of  her  husband,  who,  in  law,   was  separate  pro- 
deemed  the  legal  owner;   it  was  held,  however,  that  vested  in  other 
the  husband  was  a  trustee  for  his  wife,  and  an  injunc-  trustees. 
tion  was  issued  to  restrain  the  sale  under  the  writ.i 

It  is  a  very  old  head  of  equity  that,  if  a  representation  if  a  represen- 
is  made  to  another  person  going  to  deal  in  a  matter  of  tatiou  be 
interest  upon  the  faith  of  that  representation,  the  former  ducin'g  au- 
shall  make  that  representation  good.     A.,  the  lessee  of  a  °*''®''*?/°    , 

^     ^  °  '  an  act,  it  must 

building  lease,  in  which  there  was  a  covenant  to  erect  be  made  good, 
houses  on  three  plots  of  land  in  a  specified  manner,  sold 
one  of  the  houses  to  the  plaintiff,  to  whom  he  repre- 
sented that  he  was  restricted  from  building,  so  as  to 
obstruct  the  sea  view.  B.  was  also  induced  by  similar 
representations,  and  the  covenant  was  contained  in  the 
lease,  to  take  a  sublease  of  part  of  the  ground.  A.  then 
surrendered  the  old  lease  to  his  lessor,  and  a  new  lease 
mthout  the  restrictive  covenant  was  granted  to  him  in 
lieu  thereof ;  and  A.  commenced  building,  contrary  to 
the  original  covenant.  Upon  a  bill  filed  by  the  plaintiff 
for  an  injunction,  it  was  held  that  he  was  entitled  to 
an  injunction.2  It  has  upon  similar  principles  been  held 
that  where  a  person  claiming  a  title  in  himself,  is  privy 
to  the  fact  that  another  party  is  dealing  with  the  pro- 
perty as  his  own,  he  will  be  restrained  from  asserting 
his  own  title  against  a  title  created  by  such  other  per- 
son, although  he  derives  no  benefit  from  the  transaction.^ 
And  the  same  doctrine  is  applicable  where  a  person  Aparty, claim- 
having  a  title  to  an  estate  stands  by  and  suffers  ^  Jfi^seif  sland- 
person  ignorant  of  it  to/  expend  money  upon  the  estate,  ing  by,  while 
In  such  cases,  the  person  who  has  so  expended  money  deaiing^with 

1  Langton  v.  Sorton,  3  Beav.  cZc»,  4  Gi£f.  519 ;  Slimv.0rouc7i.er,  aghFs^w^^^ 

464;  Pyke  v.  Northwood,  1  Beav.  1  De  G.  F.  &  Jo.  518. 

152.  ^  Nicholson  v.  Hooper,  i  My.  & 

^  Piggott  V.  Slratton,  1   De   G.  Cr.  186. 
F.  &  Jo.  33 ;  Thornton  v.  ]iams- 
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Injunction  on 
a  creditor's 
bill  for  ad- 
ministration. 


A  party  can- 
not bring 
several  suits 
for  one  and 
the  same  pur- 
pose. 

Except  in  the 
case  of  mort- 
gagees. 


will,  in  equity,  be  indemnified  for  his  expenditiu'e  on 
eviction,  by  the  real  owner,  for  it  would  be  inequitable 
for  him  to  profit  by  his  own  fraud.^- 

Another  class  of  casea  in  which  injunctions  are 
granted  to  proceedings  at  law,  is  where  there  has 
already  been  a  decree  upon  a  creditor's  bill  for  the 
administration  of  assets.  Such  a  decree  is  considered 
in  equity  to  be  in  the  nature  of  a  judgment  for  all  the 
creditors ;  and,  therefore,  if  subsequently  to  it  a  bond 
crediter  should  sue  at  law,,  the  court  of  equity  in  which 
the  decree  is  made  will,,  in  the  assertion  of  its  jurisdic- 
tion, restrain  him  from  proceeding  in  his  suit.^ 

A  party  wiE.  not  be  permitted  to  sue  for  the  same 
thing  and  for  the  same  purpose,  in  equity  as  well  as 
in  another  court,  but  will  be  put  to  his  election  to  sue 
in.  one  or  the  other.s  The  only  exception  to  this  general 
rule  being  in  the  case  of  a  mortgagee  who  may  pursue 
all  his  remedies,  whether  at  equity  or  at  law,  at  the 
same.time..* 


Equity  pro- 
tects its  own 
of&cers  who 
execute  the 
processes  of 
the  court. 


Courts  of  equity  will  grant  an  injunction  to  protect 
their  own  officers,  who  execute  their  processes  against 
any  suits  brought  against  them  for  acts  done  under  or 
in  virtue  of  such  processes.  The  ground  of  this  asser- 
tion of  jurisdiction  is,  that  courts  of  equity  will  not 
suffer  their  processes  to  be  examined  by  any  other 
courts.  If  they  are  irregular,  it  is  the  duty  of  courts 
of  equity  themselves  to  apply  the  proper  remedy.^ 


1  Huning  v.  Ferrers,  Gilb.  Eq. 
Rep.  85;  East  India  Co.  v.  Yin- 
cent,  2  Atk.  83 ;  Neesom,  v.  Clarh- 
son,  i  Hare,  97. 

^  Mm-rice  v.  Bank  of  England, 
Gas.  t.  Talb.  217;  Perryv.PIielips, 
10  Ves.  38,  39  ;  Buries  v.  Popple- 
well,  10  Sim.  383. 

■^   Vaughan  v.  Welsh,  Mob.  210; 


Gedye  v.  Montrose,  5  W.  R.  537. 

^  See  Palmer  v.  Hendrie,  27 
Beav.  349 ;  Schoole  v.  Sail,  1  S.  & 
L.  176. 

=  St.  891 ;  May  v.  Ifooh]  cited 
2  Dick.  619  ;  Walker  v.  Michle- 
thwait,  1  Dr.  &  Sm,  49 ;  re  James 
Campbell,  3  De  G.  M.  &  G.  585. 
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There  are,  however,  cases  in  which  courts  of  equity  in  what  cases 

will  not  exercise  any  jurisdiction  by  way  of  injunction  not'g^y'pio. 

to  stay  proceedings  at  law.     In  the  first  place,  they  oeedings  at 

will  not  interfere  to  stay  proceedings  in  any  criminal  in^criminal 

matters,  or  in  cases  not  strictly  of  a  civil  nature ;  as  matters,  or  in 
.        .  .  matters  not 

tor  mstance,  on  an  mdictment,  or  a  mandamus,  or  an  purely  civil. 

information.!     But  this  restriction  applies  only  to  cases 

where  the  parties  seeking  redress  by  such  proceedings 

are  not  the  plaintiffs  in  equity ;  for  if  they  are,  the 

court  possesses  power  to  restrain  them  personally  from 

proceeding  at  the  same'  time  upon  the  same  matter  of 

right  for  redress  in  the  form  of  a  civil  suit  and  of  a 

criminal  prosecution.2 

A  court  of  equity  has  no  jurisdiction  to  relieve  a  Equity  will 
plaintiff  against  a  judgment  at  law  where  the  case  in"°*®°i?'° 
equity  proceeds  upon  a  ground  equally  available  at  law  ground  of  de- 
and  in  equity,  unless  the  plaintiff  can  establish  some  eTuaUy  avail- 
special  equitable  ground  for  relief.  3     And  now  that  able  at  law. 
equitable  defences  can  be  pleaded  at  common  law,  still 
less  will  equity  give  relief*     It  is  no  ground  for  equit- 
able interference  that  a  party  has  not  effectually  availed 
himself  of  a  defence  at  law,  or  that  a  court  of  law  has 
erroneously  decided  a  point  of  pure  law.  5 

"  It  is  not  sufficient,"  says  Lord  Eedesdale,  "  to  show  As  a  rule  a 
that  injustice  has  been  done,  but  that  it  has  been  done  ^^^Ifg^t"'^ 
under  circumstances  that  authorise  the  court  to  inter-  on  by  a  com- 
f  ere.    Because  if  a  matter  has  already  been  investigated  ^nnot  be  re- 
in a  court  of  justice,  according  to  the  common  and  opened  in 
ordinarj-  rules  of  investigation,  a  court  of  equity  cannot 

^  Holderstaffe  v.    Saunders,   6  ''  Farehrother  v.   Welchman,  3 

Mod.  16;  Montague  v.  Dudman,  Drew.  122. 

2  VeS.  396.  ^  Simpson  v.  Uowden,  3  My.  & 

^  Mayor  of  YorJc  v.  Pilkington,  Cr.  108 ;  Protheroe  v.  Forman,  2 

2  Atk.  302 ;  St.  893.  Swanat.  227,  233  ;   Ware  v.  Hor- 

'  Harrison  v.  NeltleiUp,  2  My.  wood,  14  Ves,  31. 
&  K.  423. 
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take  on  itself  to  enter  into  it  again.  Kules  are  estab- 
lished, some  by  the  legislature,  some  by  the  courts 
themselves,  for  the  purpose  of  putting  an  end  to  litiga- 
tion. And  it  is  more  important  that  an  end  should  be 
put  to  litigation  than  that  justice  should  be  done  in 
every  case.  The  inattention  of  parties  in  a  court  of 
law  can  scarcely  be  made  a  subject  for  the  interference 
of  a  court  of  equity.  There  may  be  cases  cognizable 
at  law,  and  also  in  equity,  and  of  which  cognizance 
cannot  be  effectually  taken  at  law ;  and,  therefore, 
equity  does  sometimes  interfere,  as  in  cases  of  comph- 
cated  accounts,  where  the  party  has  not  made  defence, 
because  it  was  impossible  for  him  to  do  it  effectually  at 
Except  in        law.     So  where  a  verdict  has  been  obtained  by  fraud, 

cases  of  fraud,  ^  ,i  tt.-ic.  ic 

or  other  special  or  where  a  party  has  possessed  mmseit  improperly  oi 
circumstances,  something,  by  means  of  which  he  has  an  unconscien- 
tious advantage  at  law,  which  equity  will  either  put 
out  of  the  way  or  restrain  him  from  using.  But  with- 
out circumstances  of  that  kind,  I  do  not  know  that 
equity  ever  does  interfere  to  grant  a  trial  of  a  matter 
which  has  been  already  discussed  in  a  court  of  law,  a 
matter  capable  of  being  discussed  the^e,  and  over  which 
a  court  of  law  had  full  jurisdiction."  i 

Equitable  de-       By  the  Common   Law  Procedure  Act,  1854,2  the 
fences  allowed  courts  of  commou  law  havc  power  to  receive  pleas  of 

at  common         ,    „  . 

law.  defence  on  equitable  grounds.    The  equitable  plea,  how- 

ever, will  only  be  admissible  in  such  cases  as,  having 
regard  to  the  machinery  of  the  courts  of  law  and  the 
forms  of  the  proceedings  therein,  complete  justice  can 
thereby  be  done  between  the  parties.  In  all  such  cases, 
therefore,  where  the  defendant  will  be  only  entitled  to 
such  a  modified  relief  as  cannot  properly  be  dealt  with 
by  a  court  of  law,  he  will  still  have  to  resort  to  a 
court  of  equity.     In  Jeffs  v.  Day,^  Blackburn,  J.,  says, 

'  Bateman  v.  Willoe,  1  Sch.  &  M7  &  18  Vict.  c.  125,  s.  83. 

Lef.  204-206.  ==  1  L.  R.  (Q.  B.)  374. 


INJUNCTION.  459 

"Under  the  Common  Law  Procedm'e  Act,  1854,  we  But  only  in 
have  jurisdiction  to  entertain  equitable  defences ;  but  oourts^r'^'"'^ 
we  can  only  allow  such  pleas  to  be  pleaded  as,  if  proved,  equity  would 
would  be  a  simple  bar  to  the  action,  and  would  entitle  fondittona" 
the  defendant   to   the  common  law  iudgment,    '  that  P.'^  perpetual 

ID  1  uucijion 

the  plaintiff  take  nothing  by  his  writ,  and  that  the 
defendant  go  thereof  without  day,'  which  would  in 
effect  be  equivalent  to  a  pei-petual  injunction  in  a  court 
of  equity." 

Although  there  is  an  equitable  defence  at  law,  the  Defendant 
defendant  cannot  be  compelled  to   plead  such  equit-  cannot  be 
able  defence,  but  may  at  once  come  into  equity  for  an  plead  an  eqni- 
injunction  to  restrain  the  action.     The  Act  is  only  per-  *^Y^®  defence 
missive.     To  say  that  where  a  man  has  a  good  equit- 
able defence  he  must  proceed  at  law,  and  plead  that 
equitable  defence,  is  in  effect  to  make  imperative  that 
which  the  legislature  has  made  optional  i 

II.  Injunctions  to  restrain  wrongful  acts  of  a  special  ii.  injuno- 
nature.  "™^  'lef  "^* 

wrongful  acts 
of  a  special 

The  equitable  jurisdiction  under  this  head  may  be  nature. 
J-   -J   J  •    i     J.  1  Two  classes. 

divided  into  two  classes. 

1.  Injunctions  to  enforce  a  contract  or  to  forbid  a 
breach  of  it. 

2.  Injunctions  to  prevent  a  violation  of  the  rights  of 
other  parties  independently  of  mere  contract. 

1.  With  reference  to  injunctions  to  enforce  a  con-  j_  injunctions 
tract,  or  to  forbid  a  violation  of  its  terms,  the  jurisdic-  ™  cases  of 
tion  of  equity  may  almost  be  said  to  be  co-extensive  Co-extensive 
with  its  power  to  compel  specific  performance.  Whatever  Y!-^^  *^^  i"™" 
duty  a  court  of  equity  will  compel  a  party  to  perform,  compel  spe- 
it  will  generally,  on  the  other  hand,  restrain  him  from  alfce^^'^*"'^™ 

'  Gomperlz  v.  Pooley,  4  Drew.       L.  J.  Ch.  413. 
453;   Kingsford  v.  Smnford,  28 
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violating.!  In  many  cases,  therefore,  it  will  be  seen 
that  the  court,  in  exercising  its  jurisdiction  to  restrain 
a  party  from  doing  an  act,  is  in  eifect  compelling  a 
specific  performance  of  that  act. 

Injunction  a  It  is  evident  that  where  a  contract  is  not  to  do  a 
foTperform-"^'  ^^^^,  which  contract  is  capable  of  being  enforced  in 
ance  of  nega-  equity,  it  may  be,  and  natuxally  is,  enforced  by  the 
ments.  court  by  means  of  an  injunction  restraining  the  doing 

of  that  act.2  Therefore,  where  articles  were  executed 
by  the  plaintiffs,  who  resided  very  near  the  church  of 
Hammersmith)  and  the  parson,  churchwardens,  over- 
seers, and  some  other  inhabitants  of  the  parish,  by 
which  the  plaintiffs  covenanted  to  erect  a  new  cupola, 
clock,  and  bell  to  the  church ;  and  the  other  parties 
covenanted  that  a  bell  which  had  been  daily  rung  at 
five  o'clock  in  the  morning,  t©  the  great  annoyance  of 
the  plaintiffs,  should  not  be  rung  during  the  lives  of 
the  plaintiffs,  or  the  survivors  of  them ;  the  plaintiffs 
performed  their  part  of  the  agreement,  but  the  bell, 
after  two  years,  was  rung  again :  the  agreement  was 
specifically  enforced  against  the  parish  authorities  by 
means  of  an  injunction.^  And,  again,  where  the  pro- 
prietors of  Vauxhall  G-ardens  had  granted  a  lease  of  an 
adjoining  house,  with  an  express  covenant  not  to  carry 
on  the  trade  of  a  retailer  of  wine,  and  certain  other 
trades,  upon  penalty  of  forfeiture  of  the  lease,  and  pay- 
ment of  £50  a  month  to  the  proprietors  of  the  gardens, 
and  the  lessees  made  an  underlease  to  the  defendant, 
the  court  granted  an  injunction  to  restrain  the  defendant 
from  carrying  on  the  business,  the  Lord  Chancellor 
remarking,  "it  is  in  the  nature  of  a  specific  perform- 
ance." * 

^  Drew,  on  Injunctions,  250.  *  Garret    v.   Blagrave,   5   Vea. 

=  LimZey  v.   Wagner,  1  De  G.  555  ;    S.  C.  6  Ves.  104 ;   Ranlcin 

M.  &  G.  615.  V.  Bushissoii,  i  Sim.  13;  Fry  on 

*  Martiit  v.  Nidkin,  2  P.  Wms.  Spec.  Perform.  329. 
206. 
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It  seems  to  be  now  settled  that  the  inability  of  equity  court  of 
to  compel  the  specific  performance  of  one  part  of  an  «<ili%  ™*y 

'■        _  '■  *■  .        ^        ,  enjom  agamst 

agreement  is  not  ^er  se  a  ground  for  its  refusmg  to  the  breach  of 
enjoin  against  the  breach  of  another  part  of  the  agree-  °gree^n/  *° 
ment.  Thus,  in  Lumley  v.  Wagner,'^  J.  W.  agreed  though  it  cau- 
with  W.  L.  that  she  would  sing  at  B.  L.'s  theatre  during  speoifirper- 
a  certain  period  of  time,  and  would  not  sing  elsewhere  fc-mance  of 
without  his  written  authority.  The  court  granted  an 
injunction  against  J.  W.  singing  at  a  rival  theatre. 
The  Lord  Chancellor  said,  "  The  present  is  a  mixed 
case,  consisting  not  of  two  correlative  acts  to  be  done, 
one  by  the  plaintiff,  and  the  other  by  the  defendant, 
....  but  of  an  act  to  be  done  by  J.  W.  alone,  to  which  is 
superadded  a  negative  stipulation  on  her  part  to  abstain 
from  the  commission  of  any  act  which  will  break  in 
upon  her  affirmative  covenant,  the  one  being  ancellary 
to,  concurrent,  and  operating  together  with  the  other. 
The  agreement  to  sing  for  the  plaintiff  during  three 
months  at  his  theatre,  and  during  that  time  not  to  sing 
for  anybody  else,  is  not  a  correlative  contract ;  it  is  in 
effect  one  contract ;  and  though  beyond  all  doubt  this 
court  could  not  interfere  to  enforce  the  specific  perform- 
ance of  the  whole  of  this  contract,  yet  in  all  sound 
construction,  and  according  to  the  true  spirit  of  the 
agi-eement,  the  engagement  to  perform  for  three  months 
at  one  theatre  must  necessarily  exclude  the  right  to 
perform  at  the  same  time  at  another  theatre.  It  was 
clearly  intended  that  J.  Wagner  was  to  exert  her  vocal 
abilities  to  the  utmost  to  aid  the  theatre  to  which  she 
agreed  to  attach  herself.  I  am  of  opinion  that  if  she 
attempted,  even  in  the  absence  of  any  negative  stipula- 
tion, to  perform  at  another  theatre,  she  would  have 
broken  the  spirit  and  true  meaning  of  the  contract,  as 
much  as  she  would  now  do  with  reference  to  the  con- 
tract into  which  she  has  actually  entered. 

M  De  G.  M.  &  G.  616. 
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Though  the 
court  cannot 
compel  speci- 
fic perform- 
ance, it  will 
bind  men's 
consciences 
as  far  as  pos- 
sible. 


"  Wherever  this  court  has  not  proper  jurisdiction  to 
enforce  specific  performance,  it  operates  to  bind  men's 
consciences,  as  far  as  they  can  be  bound,  to  a  true  and 
literal  performance  of  their  agreements ;  and  it  will  not 
suffer  them  to  depart  from  their  contracts  at  their  plea- 
sure, leaving  the  party  with  whom  they  have  contracted 
to  the  mere  chance  of  any  damages  which  a  jury  may 
give. 

"  It  was  objected  that  the  operation  of  the  injunction 
in  the  present  case  was  mischievous,  excluding  the  de- 
fendant, J.  Wagner,  from  any  other  theatre,  while  the 
court  had  no  power  to  compel  her  to  perform  at  Her 
Majesty's  Theatre.  It  is  true  that  I  have  not  the 
means  of  compelling  her  to  sing,  but  she  has  no  cause 
of  complaint  if  I  compel  her  to  abstain  from  the  com- 
mission of  an  act  which  she  has  bound  herself  not  to 
do,  and  thus  possibly  cause  her  to  fulfil  her  engage- 
ment. The  jurisdiction  which  I  now  exercise  is  wholly 
within  the  power  of  the  court;  and  being  of  opinion 
that  it  is  a  proper  case  for  interfering,  I  shall  leave 
nothing  unsatisfied  by  the  judgment  I  pronounce." 


2.  Injunctions 
in  special 
cases,  inde- 
pendent of 
contract. 
AVherever 
there  is  a 
right,  there 
is  a  remedy 
for  its  breach, 
if  the  right  be 
cognisable  by 
a  court  of 
justice. 


2.  Injunctions  to  prevent  a  violation  of  the  rights  of 
other  parties,  independently  of  mere  contract. 

It  may  be  laid  down  as  a  general  rule  that  wherever 
a  right  exists,  or  is  created,  a  violation  of  that  right 
will  be  prohibited,  subject  to  the  limitation  that  the 
right  is  such  an  one  as  is  cognizable  by  the  law.  It 
follows,  therefore,  that  the  restraining  process  of  equity 
will  apply  to  the  whole  range  of  rights  and  duties 
which  are  recognised  as  enforceable  by  law.  And  it 
must  also  be  remembered  that  though  the  jurisdiction 
of  equity  is  in  principle  so  extensive,  it  is  restrained 
and  modified  by  considerations  of  expediency  and  con- 
venience ;  and  that  equity  will  not  interfere  where  the 
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breach  of  a  duty,  or  the  violation  of  a  right,  may  be  Equity  will 
completely  and  adequately  paid  for  by  damages   at  ^^*gj.°*jg*^j® 
law.     It  is  proposed  now  to  consider  a  few  of  the  more  remedy  is 
important  and  common  cases  in  which  equity  interferes  ""^^ 
by  injunction  to  restrain  breaches  of  duty  or  violations 
of  right. 

1.  In  cases  of  waste.  i.  jurisdiction 

Waste  may  be  defined  as  the  destructive  or  material  ™  ^^®^  °^ 

1  .  .  .  .  waste. 

alteration  of  things  forming  an  essential  part  of  the 
inheritance.^ 

The  jurisdiction  of  equity  to  restrain  waste  arose,  as  Arose  from 
in  most   other   cases,  from  the  incompetency  of  the  incompetency 

'  J^  ''  of  common 

common  law  to  give  adequate  relief.     The  jurisdiction  law. 
at  common  law  with  regard  to  waste  may  be  thus  powe™s°ove^^^ 
shortly  stated.    By  the  Statutes  of  Grloucester,^  of  Marie-  waste. 
bridge,^  of  Westmininster,'*  a  writ  of  waste  may  be 
brought  by- him  who  hath  the  immediate  estate  of  in- 
heritance in  reversion  or  remainder  against  the  tenant 
for  life,  tenant  in  dower,  tenant  by  the  courtesy,  or 
tenant  for  years ;  it  may  also  be  brought  by  one  tenant 
in  common  or  joint- tenant  against  another  who  wastes 
the  estate  held  in  common  or  joint-tenancy.     But  it 
does  not  lie  between  co-parceners.^ 

But  courts  of  equity  have  by  no  means  limited  them-  In  what  cases 
selves  to  an  interference  in  cases  of  this  sort.  They  f^"es*^  ^^^^^' 
have  extended  this  salutary  relief  to  cases  where  the 
remedies  provided  in  the  courts  of  common  law  cannot 
be  made  to  apply ;  and  where  the  titles  of  the  parties 
are  purely  of  an  equitable  nature  ;  and  where  the  waste 
is  what  is  commonly,  although  with  no  great  propriety 

1  L.  C.  in  Real  Prop.  90.  =  3  Black  Com.  227,  228 ;  Jef- 

3  6  Edw.  I.  c.  5.  fersojiv.  Bishop  of  DarJiam,!  Bob. 

3  52  Hen.  III.  &  Pull.  120. 
*  13  Edw.  I.  c.  22. 
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Equitable        of   language,   termed  equitable  waste,i   meaning  acts 

waste-  which  are  deemed  waste  only  in  courts  of  equity ;  and 

where  no  waste  has  been  actually  committed,  but  is 

only  meditated  or  apprehended,  equity  will  interfere  by 

a  bill  quia  timet? 

Cases  where  a  In  the  first  place,  there  are  many  cases  where  a 
puoiahabie'at  person  is  dispunishable  at  law  for  committing  waste, 
law.  and  yet  a  court  of  equity  will  enjoin  him.     As  where 

there  is  a  tenant  for  life,  remainder  for  life,  remainder 
in  fee,  the  tenant  for  life  will  be  restrained  by  injunc- 
tion from  committing  waste ;  although,  if  he  did  com- 
mit waste,  no  action  of  waste  would  be  against  him  by 
the  remainder-man  for  life,  for  he  has  not  the  inheri- 
tance ;  nor  by  the  remainder-man  in  fee,  by  reason  of 
the  interposed  remainder  for  life.^ 

As  where  a         So  where  a  tenant  for  life  holds  his  estate  without 

tenant  for  life  .  ^  l      c  i.      ^  riii.*! 

abuses  his       impeachment  of  waste,  he  may  tell  timber,  open  new 

legal  right  to  mines  or  pits,  and  will  have  full  property  in  the  pro- 
commit  waste.   ,         ^       mi  •      •      1  •      1        1      •    1  J  n    •!•     • 

duce.*     This  is  his  legal  right,  and  if,  m  exercising 
that  right,  he  is  guilty  of  malicious,  extravagant,  and 
capricious  waste,  such  as  pulling  down  and  dismant- 
ling a  mansion-house,5  or    felling   timber  planted  or 
left  standing  for  ornament  or   shelter  of  a  mansion- 
house  or  grounds,^  though  there  is  no  remedy  at  com- 
mon law,  he  will  be  restrained  in  equity.     And  the 
Tenant  in  tail  same  rule  wiU  be  applied  to  a  tenant  in  tail  after  possi- 
lity  of  issue     bility  of  issuc  extinct,  who   has  the   same  power  to 
extinct.  commit  waste  as  a  tenant  for  life,  without  impeachment 

of  waste.'' 

'  Dovmshire  v.  Sandys,  6  Ves.  "  Vane  v.  Barnard,  2  Vem.  738- 

109,  110.  «  Rolt  V.  Someroille,  2  Eq.  Ca. 

'  St.  912.  Abr.  769 ;  Morrk  v.  Morris,  15 

*  Garth  -d.  Cotton,  1  Dick.  183,  Sim.  505;  MicUethwaitev.  Mickle- 
205,  208  ;    S.  C.   1  Ves.  Sr.  524,  thwaite,  1  De  G.  &  Jo.  519. 

555.  '  Att.-Gen.r.D. of  Marlborough, 

*  Co.Litt.220a;  Lewis  Bowles's       3  Madd.  538  ;  Ahrahall  v.  Bubb,  2 
Case,  11  Co.  79  b.  Swanst.  172. 
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In  the  next  place,  courts  of  equity  will  grant  an  Cases  where 
injunction  in  cases  where  the  aggrieved  party  has  a  party^ha^^^ 
purely  equitable  right  only,  and,  indeed,  it  has  been  purely  an 
said  that  these  courts  will  grant  it  more  strongly  where  title. 
there  is  a  trust-estate.-^     Thus,  for  instance,  in  cases  of 
mortgages,  if  the  mortgagor  in  possession  should  fell  Mortgagor 
timber  on  the  estate,  and  thereby  the  security  would  gagee. 
become  insufficient,  but  not  otherwise,  a  court  of  equity 
will  restrain  the  mortgagor  by  injunction.2      On  the 
other  hand,  a  mortgagee  in  possession  will  not  be  per- 
mitted to  waste  the  estate,  unless  the  security  prove 
defective,  in  which  case  the  court  will  not  restrain  him 
from  felling  timber,  the  produce  being,  of  course,  ap- 
plied in  ease  of  the  estate.^ 

It  seems  that  courts  of  equity  have  no  jurisdiction  in  PermiBsive 
cases  of  permissive  waste  by  a  tenant  for  life  having  ^mediaWe 
the  legal  estate ;  *  permissive  waste  being  defined  as  an  ™  equity. 
act  of  omission — as  not  doing  repairs,  whereby  houses 
are  suffered  to  fall  into  decay.  5 

2.  In  cases  of  nuisances.  2,  Nuiaances. 

In  cases  of  public  nuisances,  properly  so  called,  an  Public  nui- 
indictment  lies  to  abate  them,  and  punish  the  offenders,  sances  abated 

T->  .  .  T        -,.        .  .  -,  ,      by  indictment, 

But  an  mformation  also  lies  m  equity  to  redress  the  but  sometimes 
grievance  by  way  of  injunction.      Thus   informations  ^^^^^^j^"^"' 
have  been  maintained  against  a  public  nuisance  by  way  of  injunc- 
stopping  a  highway.     But  the  question  of  nuisance  or 
not  must,  in  cases  of  doubt,  be  tried  by  a  jury ;  and 
the  injunction  will  be  granted  or  not  as  that  fact  is 
decided.  6 

But  when  a  private  individual  suffers  an  injury  quite 

'  Robinson  v.  Zitlon,  3  Atk.  209.      495  ;  4  De  G.  M.  &  G.  448. 
"  King  V.  Smith,  2  Hare,  239.  =  Inst.  145. 

''  Witherington    v.    BanJcs,   Sel.  "  St.  923  ;  Att.-Oen.  v.  Cleaver, 

-Ch.  Ca.  31.  18  Ves.  217;  liipon  v.  Hobart,  3 

«  Poioys  V.    Blagrave,   1   Kay,      My.  &  K.  169,  179. 

w   G 
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Public  nui-  distinct  from  that  of  the  public  in  general,  in  conse- 
Teeiar"''"^  qucQce  of  a  public  nuisance,  he  will  be  entitled  to  an 
damage.  injunction  and  relief  in  equity,  which  may  thus  compel 

the  wrong-doer  to  take  active  measures  against  allow- 
ing the  injury  to  continue.i 

Equity  has  In  regard  to  private  nuisances  the  interference  of 

m 0^63*0?"     courts  of  equity  by  way  of  injunction  is  undoubtedly 
private  nui-     founded  upon  the   ground  of  restraining  irreparable 
mischief,  or  of  suppressing  vexatious  and  interminable 
mischief,  or  of  preventing  multiplicity  of  suits.     It  is 
not  every  nuisance  which  will  justify  the  interposition 
of  a  court  of  equity.     There  must  be  such  an  injury  as 
But  it  will      from  its  nature  is  not  susceptible  of  being  adequately 
whereircanbe  Compensated  by  damages  at  law,  or  such  as,  from  its 
compensated    continuance  or  permanently  mischievous  character,  must 
occasion  a  constantly  recuriing  grievance,  which  cannot 
be  otherwise  prevented,  save  by  an  injunction.^    Thus 
it  has  been  said,  that  every  common  trespass  is  not  a 
foundation  for  an  injunction,  where  it  is  only  contin- 
gent, fugitive,  or  temporary.     But  if  it  is  continued  so 
long  as  to  become  a  nuisance,  the  person  committing  it 
ought  to  be  restrained.     So  a  mere  diminution  of  the 
value  of  property  by  a  nuisance,  without  irreparable 
mischief,  will  not  furnish  any  foundation  for  equitable 
relief.3 

Where  injury  On  the  Other  hand,  where  the  injjiry  is  irreparable, 
is  irreparable.  ^^  ^^^^^  j^^^  ^^  health,*  loss  of  trade,  destruction  of  the 
means  of  subsistence,  or  permanent  ruin  to  property, 
may  or  will  ensue  from  the  wrongful  act,  in  every  such 
case  courts  of  equity  will  interfere  by  injunction.5  Thus, 
for  example,  where  a  party  builds  so  near  the  house  of 

1  St.  924  a.  4  Walter  v.  Selfe,  20  L.  J.  Oh. 

°  Fishmongers'  Co.  v.  Bast  India  433. 

Co.  1  Dick.  163.  «  Wynstanley  v.  Lee,  2  Swanst. 

3  Att.-Qen.  v.  Nichol,   16  Ves.  335;  Broadbent  v.  Imp.  Gas  Co. 

342;  St.  925.  7  De  G.  M.  &  G.  436. 
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another  party  as  to  darken  his  windows,  against  the  Darkening 
cleai-  rights  of  the  latter,  either  by  contract  or  by  an- """"^^""^shtB. 
cient  possession,  courts  of  equity  will  interfere  by  in- 
junction to  prevent  the  nuisance,  as  well  as  to  remedy 
it  if  abeady  done.  The  injury  is  material,  and  operates 
daily,  to  destroy  or  diminish  the  comfort  and  use  of  the 
adjoining  house ;  and  the  remedy  by  a  multiplicity  of 
actions  for  the  continuance  of  it  would  furnish  no  sub- 
stantial compensation.! 

Upon  the   same  principle  it  has  been  held  that  a  Right  to  late- 
landowner  has  a  right,  independent  of  prescription,  to  go;]™^^™* " 
the  lateral  support  of  his  neighbour's  land,  so  far  as 
that  is  necessary  to  sustain  the  soil  of  his  land  in  its 
natural  state,  and  also  to  compensation  for  damages 
caused  either  to  the  land  or  buildings  upon  it  by  the 
withdrawal  of  such  support,  it  being  established  that  the 
additional  weight  of  the  buildings  had  nothing  to  do 
with  the  subsidence  of  the  soil.     And  it  would  seem 
also,  that  he  may  acquire,  by  twenty  years'  enjoyment,  of  soil  with 
the  right  to  lateral  support  for  the  buildings  also  erected  ^"ii<ii"gs  on 
on  the  land.  2 

So  equity  will  interfere  to  prevent  the  pollution  of  Pollution  of 
streams,  causing  injury  to  the  riparian  owners.  In  j-oi^ed  agtlnat. 
Att.-Oen.  V.  Borough  of  Birmingham^  Wood,  V.  C, 
thus  expresses  himself,  "  Now  the  plaintiff's  rights  are 
these :  he  has.  a  clear  right  to  enjoy  the  river,  which, 
before  the  defendant's  operations,  flowed  unpolluted — 
or,  at  all  events,  so  far  unpolluted  that  fish  could  live 
in  the  stream,  and  cattle  would  drink  of  it — through 
his  grounds,  for  three  miles,  and  upwards,  in  exactly 
the  same  condition  in  which  it  flowed  formerly,  so  that 
cattle  may  drink  of  it  without  injury,  and  fish,  which 

'  Att.-Oen.  v.  Nichol,  16  Ves.  ^  Hunt  v.  Pealce,  Johns.  705; 

338  ;  Wynstanley  v.  Lee,  2  Swanst.      St.  927  a. 
333;  St.  926.  '  4  K.  &  J.  546. 
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Plaintiff  were  accustomed  to  frequent  it,   may  not  be  driven 

wke  We  to  elsewhere As  regards  the  discretion  the  court 

briag  a  series  should  exerciso  where  such  right  exists,  if  the  plaintiff 

ac  ions.  g^^^  ^^^  ^.^^^  ^^  polluted  as  to  be  a  continuous  injury 

to  him;  if,  in  order  to  assert  his  right,  he  would  be 
obliged  to  bring  a  series  of  actions,  one  every  day  of 
his  life,  in  respect  of  every  additional  injury  to  his 
cattle,  or  every  additional  annoyance  to  himself,  (not 
to  mention  the  permanent  injury  which  he  would  sus- 
tain in  having  the  water — which,  as  it  passes  along  the 
course  of  his  land,  is  his  property — so  damaged  that  he 
cannot.use  it,)  then  the  court  will  properly  exercise  its 
discretion  by  granting  an  injunction  to  relieve  him  from 
the  necessity  of  bringing  a  series  of  actions,  in  order  to 
obtain  the  damages  to  which  such  continual  and  daily 
annoyance  entitles  him.'' 

3.  Copyright,       3.  Cases  of  patents,  copyright,  and  trade-marks. 

^"^  It  is  in  order  to  prevent  irreparable  mischief,  or  to 

suppress  multiplicity  of  suits  and  vexatious  litigation, 
that  courts  of  equity  interfere  in  cases  of  patents  for 
inventions,  and  in  cases  of  copyrights  to  secure  the 
rights  of  the  inventor  or  author,  i 

Damages  at  It  is  quitc  plain  that  if  no  other  remedy  could  be 
ade  ^u  *r'^  ™"  Si"^®^  ^^  ^^^^^  °^  patent  and  copyright  than  an  action 
at  law  for  damages,  the  inventor  or  author  might  be 
ruined  by  the  necessity  of  perpetual  litigation,  without 
ever  being  able  to  have  a  final  establishment  of  his 
rights.  Besides,  in  cases  of  this  nature,  mere  damages 
would  often  give  no  adequate  relief.  For  example,  in 
the  case  of  a  copyright,  the  sale  of  copies  by  the  de- 
fendant is  not  only  in  each  instance  taking  from  the 
author  the  profit  upon  the  individual  book,  which  he 
might  otherwise  have  sold,  but  it  may  also,  by  injuring 
him  to  an  incalculable  extent  in  regard  to  the  value 
'  St.  930. 
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and  disposition  of  his  copyright,  which  no  inquiry  for    . 
the  purpose  of  damages  could  fully  ascertain,  i- 

In  cases,  however,  where  a  patent  has  been  granted  i"  cases  of 
for  an  invention,  it  is  not  a  matter,  of  course,  for  courts  junction  is 
of  equity  to  interpose  by  way  of  iniunction.     If  the  "°*  ^  matter 

■■•       •'  ^  J  J  J  ^  .    .       of  course,  de- 

patent  has  been  but  recently  granted,  and  its  validity  pends  on  cir- 

has  not  been  ascertained  by  a  trial  at  law,  the  court  HaTfts^vaild- 
will  not  generally  act   upon  its   own   notions  of  the  ity  teen  estab- 
validity  or  invalidity  of  the  patent,  and  grant  an  im- 
mediate injunction ;  but  it  will  require  it  to  be  ascer- 
tained by  a  trial  in  a  court  of  law  if  the  defendant 
denies  its  validity,  or  puts  the  matter  in  doubt.2     But 
if  the  patent  has  been  granted  for  some  length  of  time,  Has  it  been  in 
and  the  patentee  has  put  the  invention  into  public  use,  a^o„t°time°? 
and  has  had  an  exclusive  possession  of  it  under  his 
patent  for  a  period  of  time,  which  may  fairly  create 
the  presumption  of  an  exclusive  right,  the  court  will 
ordinarily  interfere  by  way  of  injunction.^ 

The  course  pursued  by  the  court  in  granting  an  in-  Tliree  courses 
junction  in  such  cases  is  thus  laid  down  by  Lord  Cot-  co^t  kil'uch 
tenham  in  Bacon  v.  Jones, ^  "  When  a  party  applies  for  a  case, 
the  aid  of  the  court,  the  application  for  an  injunction 
is  made  either  during  the  progress  of  the  suit,  or  at  the 
hearing ;  and  in  both  cases,  I  apprehend,  great  latitude 
and  discretion  are  allowed  to  the  court  in  dealing  with 
the  application.     Where  the  application  is  for  an  inter- 
locutory injunction,  several  courses  are  open ;  the  court 
may  at  once  grant  the  injunction  simpliciter,  without  injunction 
more— a  course  which,  though  perfectly  competent  to  «™i'^'"^«''- 
the  court,  is  not  very  likely  to  be  taken  where  the 
defendant  raises  a  question  as  to  the  validity  of  the 

1  St.  931,  932;  ITogg  v.  Kirby,  711,  728. 

8  Ves.  223.  '  St.  934. 

=  Martin  v.  Wright,  6  Sim.  297;  M  My.  &  Cr.  433,  436. 
Saunders  v.  Smith,  3  My.  &  Cr. 
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Injunction,  plaintiff's  title  ;  or  it  may  follow  the  more  usual,  and, 
that  pia^tiff"  ^^  •"■  apprehend,  more  wholesome  practice,  in  such  a 
establisli  his  case,  of  either  granting  an  injunction,  and  at  the  same 
Injunction  ^^^^  directing  the  plaintiff  to  proceed  to  establish  his 
withheld  until  legal  title,  Or  of  requiring  him  first  to  establish  his  title 
liah  his  title  at  law,  and  suspending  the  grant  of  the  injunction  until 
at  law  de-      q^q  rcsult  of  the  legal  investigation  has  been  ascertained, 

fendant  keep-  _        °  _  °  _  ' 

ing  an  ac-       the  defendant  in  the  meantime  keeping  an  account." 

count. 

There  are  some   peculiar   principles  applicable  to 

cases  of  copyright,  which  are  not  generally  applicable 

No  copyright  to  patents  for  inventions.     In  the  first  place,  no  copy- 

iu  irreligious,  j-icrjxi  can  cxist  consistently  with  principles  of  public 

immoral,  or  ,.         .  i        r  i        i       •       t    •  •  i 

libeUous  policy  lu  any  work  or  a  clearly  irreligious,  immoral, 
works.  libellous,  or  obscene  description.      In  the  case  of  an 

asserted  piracy  of  such  a  work,  if  it  be  a  matter  of  any 
real  doubt  whether  it  falls  within  such  a  description 
or  not,  courts  of  equity  will  not  interfere  by  injunction 
to  prevent  or  restrain  the  piracy,  but  will  leave  the 
party  to  his  remedy  at  law.i 

Has  there  ^^  t^e  next  place,  in  cases  of  copyright  difficulties 

been  an  in-      often   arise  in  ascertaining   whether   there  has  been 

irmgement  of  .  .  ° 

copyright  ?  actual  inirmgement  thereof.  It  is,  for  instance,  clearly 
settled  not  to  be  an  infringement  of  the  copyright  of  a 

Bona  fide  book  to  make  bond  fide  quotations  or  extracts  from  it, 

ZSfidT'''  °^  ^  ^^^ -fi^^  abridgment  of  it,  or  to  make  a  bond  fide 

abridgment,  usc  of  the  Same  common  materials  in  the  composition 

use  ^  com-  ^f  another  work.  2    But  what  constitutes  a  bona  fide 

mon  mate-  case  of  extracts,  or  a  bond  fide  abridgment,  or  a  bond, 

rials,  not  an        -  ,  „  ,•■■.? 

infringement,  fide  use  ot  common  materials,  is  often  a  matter  of 
most  embarrassing  inquiry.  It  would  be  a  legitimate 
use  of  another's  book,  after  getting  one's  own  work,  by 
original  and  independent  labour,  into  a  shape  approxi- 

'  St.  936;  Lawrence  v.  Smith,  '  Eden,  on  Inj.  280, 281;  Camp- 

Jacob,  472 ;   Walcot  v.  Walker,  7      bell  v.  Scott,  11  Sim.  31. 
Ves.  1. 
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mating  what  he  considered  complete,  to  look  through 
the  earlier  work  to  see  if  it  contained  any  heads  which 
he  had  forgotten.  But  if  one,  instead  of  searching  into 
the  common  sources,  and  obtaining  his  materials  from 
them,  should  avail  himself  of  the  labour  of  his  pre- 
decessor, and  adopt  his  arrangement,  or  do  it  with  only 
a  colourable  variation,  or  his  materials,  it  would  be  an 
infringement  of  the  copyright,  i 

The  general  doctrine  on  copyright  in  publications  of  Maps,  ca,len- 
the  class  of  maps,  road  books,  calendars,  chronological  ^'''^'  ^^^l'^^' 
and  other  tables,  is  not  very  easily  reducible  to  any 
accurate  definition.  Here  the  materials  being  equally 
open  to  all,  there  must  be  a  close  identity  or  similitude 
in  the  very  form  and  use  of  the  common  materials. 
The  difficulty  here  is  to  distinguish  what  belongs  to 
the  exclusive  labours  of  a  single  mind,  from  what  are 
the  common  sources  of  the  materials  of  the  knowledge 
used  by  all.  Suppose,  for  instance,  the  case  of  maps ; 
one  man  may  publish  the  map  of  a  country ;  another 
man,  with  the  same  design,  if  he  has  equal  skill  and 
opportunity,  may  by  his  own  labour  produce  almost  a 
fac-simUe.  He  has  certainly  a  right  so  to  do.  But  he 
is  not  at  liberty  to  copy  that  map,  and  claim  it  as  his 
own.  He  may  work  on  the  same  original  materials ; 
but  he  cannot  exclusively  and  evasively  use  those  al- 
ready collected  and  embodied  by  the  skill,  industry, 
and  expenditure  of  another.  The  fact  of  copy  or  no  identity  of 
copy  is  generally  ascertained,  in  the  absence  of  direct  ^""''^  ,*^ 

•       1         n         1  r  ii      ground  for 

evidence,  by  the  appearance  m  the  alleged  copy  of  the  suspecting 
same  inaccuracies  or  blunders  that  are  to  be  found  in  Pi''*°y- 
the  first  published  work.     But  this  is  a  mode  of  infer- 
ence which  must  be  applied  with  caution.2 

>  St.  939  ;  Lewis  v.  Fullarlon,  "  St.  946  ;  Wilkins  v.  Aikin,  17 

2  Beav.  6;   Jarrold  v.  Houlston,  Ves.  424;  Longman  Y.Winchester, 

3  K.  &  J.  708 ;  Reade  v.  Conquest,  16  Ves.  269. 
7  Jur.  N.  S.  265. 
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Copyright  in  In  Ahemetliy  v.  Huteliinson,'^  it  was  held  that  when 
lectures.  persons  are  admitted  as  pupils  or  otherwise  to  hear 
lectures,  although  they  were  orally  delivered,  and  al- 
though the  parties  might  go  to  the  extent  of  putting 
down  the  whole  by  means  of  shorthand,  yet  they  can 
do  that  only  for  the  purposes  of  their  own  information, 
and  could  not  publish  for  profit  that  which  they  had 
not  obtained  the  right  of  selling.  And,  consequently, 
another  person,  who,  in  the  absence  of  evidence  as  to 
how  he  came  by  them,  must,  in  the  opinion  of  the  court, 
have  obtained  them  from  a  pupil,  would  be  restrained. 
Copyright  in  lectures  is  now,  under  certain  conditions, 
protected  by  legislative  enactment.^ 

Copyriglit  in  As  to  private  letters,  whether  on  literary  subjects  or 
rary^suWectt^"  ^^^  matters  of  private  business,  personal  friendships  or 
'or  private        family  concems,  a  learned  writer  lays  down  the  foUow- 


matters. 


ing  conclusions :  ^ — 


1.  The  writer       1.  That  the   Writer   of  private  letters   has  such  a 
their  publioa-  qualified  right  of  property  in  them  as  wiU  entitle  him 

to  an  injunction  to  restrain  their  publication  by  the 

party  written  to,  or  his  assignees.* 


tion. 


2.  The  party        2.  That  the  party  written  to  has  such  a  qualified 
written  to       right  of  property  in  the  letters  written  to  him,  as  will 

may  also  re-         \  ,  .  .  .  .  . 

strain  their     entitle  him,  or  his  personal  representative,  to  restrain 
retringer"  ^^  ^^^  publication  of  them  by  a  stranger.s 

3.  Publication      3.  That  such  qualified  rights  may  be  displaced  by 
gro^nds^of""    reasons  of  public  policy,  or  by  some  personal  equity.  ^ 

public  policy. 

M  H.  &  Tw.  40.  <■  Granard  v.  Duulin,  1  Ball.  & 

2  6  &  6  Will.  IV.  u.  5.  Beat.  207  ;  Thompson  v.  Stanhope, 

'  Drew,  on  Inj.  208-9.  Amb.  737. 

*  St.  94-1-948 ;  Pope  v.  Curl,  2  '  Percival  v.  Phipps,  2  V.  &  B. 

\tk.    342;    Gee    v.    Prildiard,    2  19. 
Swanst.  402. 
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An  injunction  will  be  granted  to  restrain  the  publica-  injunction 
tion  of  an  unpublished  manuscript.     This  doctrine  ap-  ^SfP®*  P'^'^^'" 

r  r  r    cation  of  an 

pears  to  have  been  first  established  in  the  Case  of  the  unpublished 
Duke  of  QueensbeiTy  v.  ShehbeareA     In  that  case,  the  ™™"^''"P  ■ 
plaintiff  claimed,  as  administrator  of  A.,  Lord  Claren- 
don's descendant,  to  restrain  the  defendant  from  pub- 
lishing the  History  of  the  Kebellion  ;  and  the  defendant  ^ 
claimed,  under  a  delivery  by  A.  of  the  original  manu- 
script to  the  father  of  another  defendant,  with  permission 
to  take  a  copy  and  make  what  use  he  thought  fit  of  it. 
But  it  was  held  that  it  was  not  to  be  presumed  that 
Lord  Clarendon  meant  the  defendant's  ancestor  to  have 
the  profit  of  multiplying  the  work  in  print,  though  he 
might  make  any  other  use  of  it  except  that.^ 

With  regard  to  the  use  of  trade-marks,  and  generally  Injunction 
to  the  enjoyment  of  a  particular  trade  designation,  the  tSde^m^^ks ' 
right  to  protection  does  not  seem  to  depend  upon  a  pro-  does  not  de- 
perty  in  them,  but  on  the  principle  that  the  court  will  perty,°bu^™e- 
not  allow  fraud  to  be  practised  upon  private  individuals  °^.';'^®  equity 

.  will  not  per- 

or  upon  the  public.     "  This  right  cannot  properly  be  mit  fraud, 
described  as  a  copyright ;  it  is,  in  fact,  a  right  which  can  The  right 
be  said  to  exist  only,  and  can  be  tested  only  by  its  vio-  *^^*^-'^,*'? 
lation ;  it  is  the  right  which  any  person,  designating  his 
wares  or  commodities  by  a  particular  trade-mark,  as  it 
is  called,  has  to  prevent  others  from  selling  Wares  which 
are  not  his,  marked  with  that  trade-mark  in  order  to 
mislead  the  public,  and  so  incidentally  to  injure  the 
person  who  is  owner  of  the  trade-mark."  ^     In  Burgess  Burgess  v. 
V.  Burgess,^  where  a  father  had  for  many  years  exclu-  ^""V^^^- 
sively  sold  an  article   under   the   title    of   "  Burgess's 
Essence  of  Anchovies,"  the  court  would  not  restrain  his 
son  from  selling  a  similar  article  under  that  name,  no 
fraud  being  proved.     Knight  Bruce,  L.  J.,  said  : — "  All 

'  2  Eden.  329.  '  Farina  v.  Silverlock,  6  De  G. 

'  Prince  Albert  v.    Strange,  1       M.  &  G.  217. 
Mao.  &G.  25;  1  H.  &Tw.'l.        .         ^  3  De  G.  M.  &  G.  897, 
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the  Queen's  subjects  have  a  right,  if  they  will,  to  manu- 
facture and  sell  pickles  and  sauces,  and  not  the  less  that 
their  fathers  have  done  so  before  them.  All  the  Queen's 
A  man  cannot  Subjects  have  a  right  to  sell  these  articles  in  their  own 
from  udng^his  lames,  and  not  the  less  so  that  they  bear  the  same  name 
own  name  as  as  their  fathers ;  nor  is  there  anything  else  that  this 
article.  defendant  has  done  in  question  before  us.     He  follows 

the  same  trade  as  that  his  father  follows,  and  has  long 
followed,  namely,  that  of  maniifacturer  and  seller  of 
pickles,  preserves,  and  sauces  ;  among  them  one  called 
'  Essence  of  Anchovies.'  He  carries  on  in  his  own  name, 
and  sells  his  essence  of  anchovies  as  "  Burgess's  Essence 
of  Anchovies,'  which,  in  truth,  it  is.  If  any  circum- 
if  there  be  no  stance  of  fraud,  now  material,  had  accompanied,  and 

fraud  on  hia  j  •       •         j.  xi.  -j.  i  i     i       i 

part.  were  contmumg  to  accompany,  the  case,  it  would  stand 

very  differently.  The  whole  ground  of  complaint  is  the 
great  celebrity  which,  during  many  years,  has  been  pos- 
sessed by  the  elder  Mr  Burgess's  essence  of  anchovies. 
That  does  not  give  him  such  exclusive  right,  such  a 
monopoly,  such  a  privilege,  as  to  prevent  any  man  from 
making  essence  of  anchovies,  and  selling  it  under  his 
own  name." 

In  concluding  the  subject  of  the  Concurrent  Jurisdic- 
tion of  the  Court  of  Chancery,  it  is  appropriate  briefly 
to  point  out  certain  legislative  enactments,  which  have, 
to  some  considerable  extent,  increased  the  power  and 
usefulness  of  the  Court  of  Chancery,  by  conferring  on  it 
powers  hitherto  exclusively  belonging  to  the  courts  of 
common  law. 

Sir  Hugh  By  Sir  Hugh  Cairns'  Act,l  it  is  enacted  that  in  all 

Cairns  Act.     ^^^^^  -^  ^^^^^  ^j^g  gQ^j-j.  j^g^g  jurisdiction  to  entertain  an 

application  for  injunction  against  a  breach  of  any  cove- 
nant, contract,  or  agreement,  or  against  the  commission 
or  continuance  of  any  wrongful  act,  or  for  the  specific 

'  21  &  22  Vict.  c.  27. 
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performance  of  any  covenant,  contract,  or  agreement,  it  Equity  may 
shall  be  lawful  for  the  same  court,  if  it  shall  think  fit,  ^tereTh^a 
to  award  damages  to  the  party  injured,  either  in  addi-  jurisdiction  to 
tion  to,  or  in  substitution  for  such  injunction,  and  such  uo^n  or  Bpecific 
damages  may  be  assessed  in  such  manner  as  the  court  performance. 
shall  direct.     By  subsequent  sections,  provision  is  made 
for  the  assessment  of  damages,  and  the  trial  of  questions  Court  of 
of  fact,  either  by  a  jury  before  the  court  itself,  or  by  the  t^ questions 
court  alone,  or  for  the  assessment  of  damages  by  a  jury  of  fact  with 

,     ,  .     ,  „  „    , ,  .  ,        n  or  without  a 

before  any  judge  oi  one  of  the  superior  courts  oi  com-  jury. 
mon  law,  at  nisiprius.^ 

With  reference  to  the  construction  and  application  of  Construction 
this  act,  the  following  points  seem  to  be  settled : —  tjjg  aet!° 

1.  That  the  statute  does  not  extend  "  the  jurisdiction  i.  Equity 
of  the  court  to  cases  where  there  is  a  plain  common  law  iunsdiotion 

'^  not  extended 

remedy,  and  where,  before  the  statute,  the  court  would  where  there 
not  have  interfered."  2  commolTiaw 

remedy. 

2.  "  Where   a  plaintiff  comes  to  the  court  for  the  2.  Damages 
specific  performance  of  a  contract  which  cannot  be  per-  giy^nf^  per- 
formed at  all,  there  damages  cannot  be  given  in  lieu  of  formance  of  a 

.f,  ,  „  Q  contract  which 

specific  performance.    ^  cannot  be  per- 

formed at  all. 

3.  So,  again,  there  can  be  no  relief  in  a  court  of  3.  No  relief 
equity  "  where  a  bill  is  filed  for  damages,  and  damages  ^^g^^  ^*J 

Qjjly"  i  are  asked  for. 

4.  Where  a  court  has  jurisdiction  to  compel  specific  4.  Where 
performance  of  a  part  of  a  contract,  it  has  also  power,  compei^Bpeci- 
under  the  statute,  to  award  damages  for  the  breach  of  ^o  perform- 
another  part  of  that  contract,  in  respect  of  which  it  part  of  an 

'  St.  2-6.  Chinnock  v.  Sainsbury,  30  L.  J. 

«  Wwks  V.  Hunt,  Johnson  380.  Ch.  409. 

'  Per  "Wood,  V.C,  in  Middleton  *  Ibid,  Middleton  v.  Ofeenwood, 

V.    Magnay,   2    H.  &    M.    236  ;  2  De  G.  J.  &  Sm.  145. 
Rogers  v.  Challis,  27  BeaT.  175; 
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agreement,  it 
may  give 
damages  for 
breach  of  an- 
other part, 
which  it  could 
not  have  en- 
forced. 


A  court  of 
equity  has  no 
jurisdiction 
simply  on  a 
huilding  con- 
tract. 


If  the  court 
acquire  juris- 
diction it  may 
give  damages. 


could  not  have  compelled  specific  performance.  Thus, 
plaintiif  agreed  to  grant  a  lease  to  defendant,  when  and 
so  soon  as  he,  the  defendant,  should  have  built  a  new 
house  oh  the  land ;  and  the  defendant  agreed  to  accept 
such  lease  when  required,  and  to  puU  down  an  old  house 
then  standing  on  the  land,  and  build  a  new  one  on  the 
site.  It  was  held  that  the  plaintiff  was  entitled  to 
damages  for  the  non-building  of  the  house,  and  to  spe- 
cific performance  of  the  contract  to  accept  the  lease. 
Wood,  V.  C.  said : — "  Now,  it  is  perfectly  true  that  I 
cannot  act  until  I  have  jurisdiction,  and  under  the  ex- 
isting law,  before  the  passing  of  this  act,  a  court  of 
equity  had  not  jurisdiction  in  respect  of  a  building  con- 
tract of  this  description.  But  it  would  have  had  juris- 
diction, before  the  passing  of  the  act,  to  compel  the 
defendant  to  accept  a  lease  on  the  plaintiff  waiving  the 
condition  which  he  for  his  own  benefit  inserted — that 
he  should  not  be  called  upon  to  grant  a  lease  until  a 
certain  time.  The  defendant  has  agreed  to  accept  a 
lease  when  required,  and  the  court  has  therefore  juris- 
diction. The  statute  would  not  apply  to  a  case  where 
the  object  of  the  agreement  was,  simply,  the  building  of 
the  house  under  such  conditions  and  on  such  terms; 
that,  it  may  be  assunied,  the  court  could  not  grant  spe- 
cific performance ;  and,  in  such  a  case,  a  plaintiff  could 
not  file  a  bill  to  have  damages  instead  of  specific  per- 
formance, because  there  would  be  no  jurisdiction.  But 
there  is  a  distinct  agreement  here,  not  only  to  build  the 
house,  but  to  accept  the  lease.  The  court,  having  there- 
fore acquired  jurisdiction,  may  give  damages,  either  in 
addition  to  or  in  substitution  for  specific  performance. 
The  meaning  of  the  statute  can  only  be,  that,  where  the 
court  has  jurisdiction  in  the  suit,  it  may  award  damages 
in  substitution  for  specific  performance." 


On  the  other  hand,  the  courts  of  common  law  have 
been  invested  with  equitable  powers,  in  the  nature  of 
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injunction  at  equity;  for  by  the  17  &  18  Vict.,  c.  125,  injunction  at 
s.  79,  it  is  enacted  that  "  in  all  cases  of  breach  of  con-  <'"™™""  ^^■ 
ti'act  or  other  injury,  where  the  party  injured  is  entitled  An  action 
to  maintain,  and  has  irought  an  action,  he  may,  in  like  "g"^  already 
case  and  manner  as  hereinbefore  provided  with  respect  commenced, 
to  mandamus,  claim  a  writ  of  injunction  against  the  re- 
petition or  continuance  of  such  breach  of  contract  or 
other  injury,  or  the  committal  of  any  breach  of  contract 
or  injury  of  a  Hke  kind,  arising  out  of  the  same  contract, 
or  relating  to  the  same  property  or  right ;  and  he  may, 
in  the  same  action,  include  a  claim  for  damages  or  other 
redress."  •" 

^  Mayall  v.  Higbey,  31  L.   J.      Jur.  N.  S.  Ex.  931. 
Exch.  329 ;   Jessel  v.   Chaplin,  2 


CHAPTER  XI. 

INTEBPLEADEB. 

Interpleader,    Wheke  two  Or  more  persoDS,  whose  titles  are  connected 

mOTeVe^°ons  ^ly  rcason  of  one  being  derived  from  the  other,  or  of 

claim  the        ^oth  being  derived  from  a  common  source,  claim  the 

from  a  third    Same  thing,  by  different  or  separate  interests,  from  a 

person.  third  pcrson,  and  he,  not  knowing  to  which  of  the 

claimants  he  ought  of  right  to  render  a  debt  or  duty,  or 

to  deliver  property  in  his  custody,  fears  he  may  be  hurt 

by  some  of  them,  he  may  exhibit  a  bill  of  interpleader 

against  them.     In  this  biU  he  must  state,  his   own 

rights  and  their  several  claims,  and  pray  that  they  may 

interplead,  so  that  the  court  may  adjudge  to   whom 

the  thing  belongs,  and  he  may  be  indemnified.     If  any 

Suits  at  law     suits  of  law  are  brought  against  him,  he  may  also  pray 

strMned  till     ^^^  the  claimants  may  be  restrained  from  proceeding 

after  the  right  till  the  right  is  determined.  1 

is  determined. 

Interpleader        The  remedy  by  interpleader  was  not  unknown  to  the 

cLeTo^oin"  co™i^oii  ^^^  '>  ^^^t  i*  ^^^  ^  "^^^7  narrow  range  of  pur- 
bailment,        pose  and  application.      The  interpleader  at  law  only 

existed  where  there  was  a  joint  bailment  by  both  par- 

ties.2 

The  true  origin  then  of  the  jurisdiction  in  equity 
over  interpleaders  is,  that  there  is  either  no  remedy  at 
law,  or  the  legal  remedy  is  inadequate  in  the  given 
case. 

In  order  that  a  party  may  be  entitled  to  bring  a  bill 
for  interpleader  in  equity,  it  is  absolutely  essential  that 

^  Mitford  on  Pleading,  58,  59  ;  "  Crmoshay  v.  Thornton,  2  My. 

Jones  v.Thomas,2  Sm.  &  Giff.  186.       &  Cr.  1,  21. 
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he  should  have  no  personal  interest  in  the  subject-matter  Person  pray- 
of  contest.     In  MitcJiell  v.  Hayne,^  plaintiff  was  an  interpleader 
auctioneer,  and  had  sold  an  estate  for  one  of  the  de-  must  have  no 
fendants.     The  other  defendant  was  the  purchaser,  and  terest  in  the 
had  commenced  an  action  against  the  plaintiff  for  the  subject- 
deposit ;  upon  which  the  plaintiff  prayed  for  an  inter-  Auctioneer 
pleader  and  injunction,  offering,  at  the  same  time,  to  jnt^fpj'e^der 
pay  the  deposit  money  into  court,  after  deducting  his  and  claiming 
commission.      The  Vice  Chancellor   refused  the  bill,  same  time. 
saying,    "  Interpleader  is   where  the   plaintiff  is  the 
holder  of  a  stake  which  is  equally  contested  by  the 
defendants,  as  to  which  the  party  is  wholly  indiffer- 
ent between  the  parties,  and  the  right  to  which  will  be 
fully  settled  by  interpleader  between  the  defendants."  ^ 

In  the  case  of  Grawshay  v.  Thornton,^  A.  deposited  Crawshay  v. 
certain  iron  with  B.  &  Co. ,  who  were  wharfingers,  and  ™<^"'<'"- 
afterwards  directed  them  to  deliver  it  to  C.  C.  applied 
to  B.  &  Co.  to  know  the  particulars  of  the  iron  held 
by  them  on  his  account ;  and  B.  &  Co.  then  wrote  a 
letter  to  C,  saying,  that  in  compliance  with  his  request, 
they  annexed  a  note  of  the  landing  weights  of  the  iron 
transferred  into  his  name  by  A.,  and  now  held  by 
them  (B.  &  Co.)  at  his  (C.'s)  disposal.  B.  &  Co.  sub- 
sequently received  notice  from  D.  that  the  iron  belonged 
to  him,  and  that  it  had  been  deposited  with  A.  as  an 
agent  for  sale,  and  that  he  without  authority  pledged  it 
to  C.  B.  &  Co.  then  filed  a  bill  of  interpleader  against 
C.  and  D.  It  was  held  that  they  could  not  maintain 
a  bill  of  interpleader,  for  after  their  letter  to  C,  C. 
had  a  right  against  them  independently  of  the  ques- 
tion, whether  D.  was  or  was  not  entitled  to  the  iron. 
The  Lord  Chancellor  said,  "  The  case  tendered  by  every 
such  bill  of  interpleader  ought  to  be,  that  the  whole 
of  the  rights  claimed  by  the  defendants  may  be  properly 

1  2  Sim.  &  Stu.  63.  Jr.  109. 

«  Langston  v.  Boylstm,  2  Yes.  ^  2  My.  &  Cr.  1,  19. 
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It  ia  essential  determined  by  litigation  between  them ;  and  that  the 

Seader"that     plaintiffs  are  not  under  any  liabilities  to  either  of  the 

the  whole  of    defendants  beyond  those  which  arise  from  the  title  to 

claimed  by      the  property  in  contest ;  because  if  the  plaintiffs  have 

the  defendants  come  under  any  personal  obligation,  independently  of 

finally  deter-    the  question  of  property,  so  that  either  of  the  defendants 

mined  by  the  may  recover  against  them  at  law  without  establishing 

Interpleader    a  right  to  the  property,  it  is  obvious  that  no  litigation 

if'piafntiff  is^  between  the  defendants  can  ascertain  their  respective 

under  a  rights  as  against  the  plaintiffs ;  and  the  injunction,  which 

sonai  hability  is,  of  couTse,  if  the  case  be  a  proper  subject  for  interpleader, 

to  one  of  the    would  deprive  a  defendant  having  such  a  case,  beyond 

the  question  of  property,  of  part  of  his  legal  remedy, 

with  the  possibility,  at  least,  of  failing  in  the  contest 

with  his  co-defendant;  in  which  case  the  injunction 

would  deprive  him  of  a  legal  right,  without  affording 

him  any  equivalent  or  compensation." 

Interpleader        Iq  regard  to  biUs  of  interpleader,  it  is  not  necessary 

titl^k  le^l     ^^  entitle  the  party  to  come  into  equity  that  the  title 

and  the  other  of  the  claimants  should  be  both  purely  legal.     It  is 

equitable.        sufficient  to  forward  the  jurisdiction  that  the  one  title 

is  legal,  and  the  other  is  equitable.^     Indeed,  where 

Or  where  both  One  of  the  claims  is  purely  equitable  it  seems  indis- 

are  equitable,  pgngable  to  come  into  equity ;  for,  in  such  a  case,  there 

can  be  no  interpleader  awarded  at  law.  2     Thus,  for 

Debt  assigned,  instance,  if  a  debt  or  other  claim  has  been  assigned, 

and  a  controversy  arises  between  the  assignor  and  the 

assignee  respecting  the  title,  a  biU  of  interpleader  may 

be  brought  by  the  debtor  to  have  the  point  settled  to 

whom  he  shall  pay.^ 

In  the  case  of  adverse  independent  titles,  not  derived 
from  the  same  common  source,  the  party  holding  the 

'  Paris  V.   Gilham,    Coop.   56 ;       C.  C.  309. 
Morgan  v.  Marsach,  2  Mer.  107.  '  Wriyht  y.  Ward,  4  Rus.  215. 

^  Bolton  V.    Williams,    4    Bro. 


same  common 
source. 
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property  must,  it  seems,  defend  himself  as  well  as  he  No  inter- 
can  at  law  ;  and  he  is  not  entitled  to  the  assistance  of  ^^^l  ofVdverse 
a  court  of  equity,  for  that  would  be  to  assume  the  right  independent 

■       J  iiii',1  -  i  ii  titles  not  de- 

to  try  merely  legal  titles  upon  a  controversy  between  rived  from  the 
dififerent  parties  where  there  is  no  priority  of  contract 
between  them  and  the  third  person  who  calls  for  an 
interpleader.^ 

It  is  a  settled  rule  of  law,  and  of  equity  also,  that  Agent  cannot 
an  agent  shall  not  be  allowed  to  dispute  the  title  of  his  pieYderaminst 
principal  to  property  which  he  has  received  from  or  for  bis  principal, 
his  principal,  or  to  say  that  he  will  hold  it  for  the  bene- 
fit of  a  stranger.2     But  this  doctrine  is  to  be  taken 
with  its  proper  qualifications.     For  if  the  principal  has  Except  where 
created  an  interest  or  a  lien  on  the  funds  in  the  hands  created^  lieu 
of  the  agent  in  favour  of  a  third  person,  and  the  nature  '"  favour  of 
and  extent  of  that  interest  or  lien  is  in  controversy 
between  the  principal  and  such  third  person,  then  the 
agent  may,  for  his  own  protection,  file  a  bill  of  inter- 
pleader, to  compel  them  to  litigate  and  adjust  their 
respective  titles  to  the  fund.3 

Again,  a  tenant  cannot  file  a  bill  of   interpleader  Tenant  cannot 
against  his  landlord  on  notice  of  eiectment  by  a  stran-  *^®.*  ^HJ. 

0  •       .  against  nis 

ger  under  an  adverse   title  to  that  of   the  landlord,  landlord,  and 
"  The  reason  is  manifest ;  for  upon  the  definition  of  it,,  ciaiming^y  a 
a  bill  of  interpleader  is  where  two  persons  claim  of  a  paramount 
third  the  same  debt,,  or  the  same  duty.     With  regard  For  they  both 
to  the  relation  of  landlord  and  tenant,  the  right  must  t°  °°*  °^^™ 

'  °  the  same 

be  the  object  of  an  ejectment.     The  law  has  taken  duty. 
such  anxious  care  to  settle  their  rights  arising  out  of  Jttacke'd ''*^ 
that  relation,  that  the  tenant  attacked  throws  himself  throws  him- 
upon  his  landlord.     He  has  nothing  to  do  with  any  landlord. 

1  St.  816,  820;  Pearson  v.  Car-      KnowUs,  5  Madd.  47. 

do»,  2  Russ.  &  My.  606,  610.  "St.    817   a;   Smith  v.    Ham- 

'  St.  817  ;   Dixon  v.  Hamond,      mond,  6  Sim.  10 ;  Wright  v.  Ward, 
2  B.   &  Aid.   313 ;   Nickolion   v.       i  Russ.  215,  220. 

2h 
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claim  adverse  to  his  landlord.     He  puts  the  landlord 
in  his  place.     If  the  landlord  does  not  defend  for  him, 
he  recovers  upon  his  lease  a  recompence  against  the 
landlord.      In  the   case   of    another  person  claiming 
against  the  title  of  his  landlord,  it  is  clear,  unless  he 
derives  under  the  title  of  the  landlord,  he  cannot  claini 
the  same  debt.     The  rent  due  upon  the  demise  is  a 
different  demand  from  that  which  some  other  person 
may  have  upon  the  occupation  of  the  premises."  l     But 
Cases  where  a  equity  wlll,  even  in  the  case  of  a  tenant,  grant  relief 
bHnK*a™m  of  ^^  *^^  persons  claiming  the  same  rent  claim  in  priority 
interpleader,    of  coutract  or  tenure,  as  in  the  case  of  a  mortgagor  and 
mortgagee ;  of  a  trustee  and  cestui  que  trust ;  or  where 
an  estate  is  settled  to  the  separate  use  of  a  married 
woman,  of  which  the  tenant  has  notice,  and  the  hus- 
band has  been  in  receipt  of  the  rent.  2     In  cases  of  this 
Where  he        sort  the  tenant  does  not  dispute  the  title  of  his  land- 
doeanotdis-    \Qxdi  but  he  affirms  that  title,  and  the  tenure  and  con- 

pute  the  land-  ^.^^  .  t  •         it- 

lord's  title.  tract  by  which  the  rent  is  payable,  and  puts  himself 
upon  the  mere  uncertainty  of  the  person  to  whom  he  is 
to  pay  the  rent.^ 

Sheriff  seizing      A  Mil  of  interpleader  could  not  be  filed  by  a  sheriff 

goods  could     -vyho  seized  goods  in  execution,  on  account  of  the  exist- 

of  inter-         Guce  of  advcrsc  claims  to  the  property.     And  this  arose 

pleader.  from  the  principle  involved  in   the   definition  of  an 

interpleader,  "  where  two  persons  claim  of  a  third  the 

same  debt,  or  the  same  duty ; "  and  the  sheriff,  as  to 

one  of  the  defendants,  admits  himself  a  wrong-doer, 

and  may  be  therefore  liable  to  him  for  damages,  as 

well  as  for  the  goods  themselves.  4     It  seems,  however, 

that  courts  of  equity  will  allow  a  bill  of  interpleader 

1  Dungey  v.  Angove,  2  Ves.  Jr.  Johnson  v.  Atkinson,  3  Anstr.  798. 

310  ;  CooJe  y/ Eosslyn,  1  Giff.  167.  '  St.  812. 

'  Hodges  y.  Smith,  1  Cox,,  357;  ^  Slingshy  v.   BouUon,   1  V.  & 

Clarke   v.    Byne,   13   Ves.    383;  Bea.  335. 
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to  be  filed   by  a    sheriff  where  there    are    conflict-  He  may  do  so 
ing  equitable  claims  on  the  property  which  he  has  ^re  aDnmotfng 


seized.i 

1  DanieU's  Ch.  Pr.  1421 ;  Tuf- 
ton  V.  Harding,  6  Jur.  N.  S.  116  ; 
Hale  V.  Saloon  Omnibus  Co.  4 
Drew.  492  ;  Button  v.  Furness,  1 2 
Jur.  N.  S.  386. 


equitable 
claims. 


The  common  law  courts  have 
power  to  give  relief,  hy  way  of  in- 
terpleader, under  the  Stats.  1  &  2 
Will.  IV.  c.  58  ;  1  &  2  Vict.  c.  45  ; 
23  &  24  Viot.  c.  126,  ss.  12-18. 


PART    V. 

THE  AUXILIARY  AND  SPECIALLY  REMEDIAL 
JURISDICTION  OF  EQUITY. 


CHAPTER   I. 


DISCOVERY. 


Every  bill  in    EvERY  bill  in  equity  may  properly  be  deemed  a  bill  of 
of  dfsoovery^'^  discovery,  since  it  seeks  a  disclosure  from  the  defendant, 
on  his  oath,  of  the  truth  of  the  circumstances  constitut- 
ing the  plaintiff's  case,  as  propounded  in  his  bill. 


But  a  bill  of  But  that  which  is  emphatically  called  a  bill  of  dis- 
per°aIk?oaiy  covcry,  is  a  biU  which  asks  no  relief,  but  which  simply 
for  ^oovery  geeks  the  discovery  of  facts  resting  in  the  knowledge  of 
ceedings  in  an-  the  defendant,  or  the  discovery  of  deeds,  or  writings,  or 
other  court,  other  things,  in  the  possession  or  power  of  the  defendant, 
in  order  to  maintain  the  right  or  title  of  the  party  ask- 
ing it,  in  some  suit  or  proceeding  in  another  court.i 


Generally  an 
action  must 
already  be 
commenced. 


In  general,  it  seems  necessary,  in  order  to  maintain  a 
bill  of  discovery,  that  an  action  should  be  already  com- 
menced in  another  court,  to  which  it  should  be  auxiliary. 
There  are  exceptions  to  this  rule,  as  where  the  object  of 
discovery  is  to  ascertain  who  is  the  proper  party  against 
whom  the  suit  should  be  brought.  But  these  are  of 
rare  occurrence.  2 

The  power  of  the  courts  of  equity  to  compel  discovery 

'  St.  ».  1483.  &  Stu.   83  ;    City   of  London   t, 

'  See  Angdl  v.  Angell,  1  Sim.       Levy,  8  Ves.  404  ;  St.  ».  1483. 
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arose  principally  from  the  inability  of  courts  of  common  Jurisdiction 
law  to  compel  a  complete  discovery  of  the  material  facts  because^ar°^^ 
in  controversy  by  the  oaths  of  the  parties  to  the  suit,  common  law 
and  also  by  their  want  of  power  to  compel  the  produc-  could  not  be 
tion  of  deeds,  documents,  writings,  and  other  things  examined  on 
which  are  in  the  custody  or  power  of  one  of  the  parties,  cause  common 
and  are  material  to  the  right  title  or  defence  of  the  eompeSo""' 

other.  1  duction  of 

documents. 

Bills  of  discovery  are  greatly  favoured  in  equity,  inas- 
much as  they  tend  to  assist  and  promote  the  adminis- 
tration of  justice  in  others,  and  will  be  sustained  in  all 
cases  where  some  well-founded  objection  does  not  exist 
against  the  exercise  of  this  jurisdiction. 2  The  principal  Defences  to  a 
grounds  upon  which  a  bill  of  discovery  may  be  resisted  ^^^  °*  '^'^' 
are  as  follows : — 

1.  That  the  subject  is  not  cognisable  in  any  court  of 
justice.  2.  That  the  court  will  not  lend  its  aid  to  obtain 
a  discovery  for  the  particular  court  for  which  it  is 
wanted.  3.  That  the  plaintiff  is  not  entitled  to  the 
discovery  by  reason  of  some  personal  disability.  4. 
That  the  plaintiff  has  no  title  to  the  character  in  which 
he  sues.  5,  That  the  value  of  the  suit  is  beneath  the 
dignity  of  the  court.  6.  That  the  plaintiff  has  no  in- 
terest in  the  subject-matter,  or  title  to  the  discovery 
required,  or  that  an  action  will  not  lie  for  which  it  is 
wanted.  7.  That  the  defendant  is  not  answerable  to 
the  plaintiff,  but  that  some  other  person  has  a  right  to 
call  for  the  discovery.  8.  That  the  policy  of  the  law 
exempts  the  defendant  from  the  discovery.  9.  That 
the  defendant  is  not  bound  to  discover  his  own  title. 

10.  That  the  discovery  is  not  material  in  the  suit. 

11.  That  the  discovery  called  for  would  subject  the 
defendant  to  a  penalty,  or  forfeiture,  or  a  prosecution.3 

»  St.  B.  1483,  "  St.  s.  U88.  '  St.  =.  1489. 
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Plaintiff  seek- 
ing discovery 
must  appear 
to  have  a  title, 

Heir-at-law 
during  an- 
cestor's* life 
cannot  have 
discovery. 

But  heir  in 
tail  entitled 
to  see  title- 


It  must  clearly  appear  upon  the  face  of  the  bill  that 
the  plaintiff  has  a  title  to  the  discovery  which  he  seeks ; 
a  mere  stranger  cannot  maintain  a  bill  for  the  discovery 
of  the  title  of  another  person.  Hence  an  heir-at-law 
cannot,  during  the  life  of  his  ancestor,  maintain  a  bill 
for  a  discovery  of  facts  or  deeds  material  to  the  ances- 
tor's estate,  for  he  has  no  present  title  whatsoever,  but 
only  the  possibility  of  a  future  title.  Even  an  heir-at- 
law  has  not  a  right  to  the  inspection  of  deeds  in  the 
possession  of  a  devisee,  unless  he  is  an  heir  in  tail,  in 
which  latter  case  he  is  entitled  to  see  the  deeds  creating 
the  estate  tail,  but  no  further.  And  the  reason  of  this 
is,  that  an  heir-at-law  has  no  interest  in  the  title-deeds 
of  an  estate  unless  it  has  descended  to  him  ;  whilst,- on 
the  other  hand,  a  devisee  claiming  an  estate  under  a 
will  cannot,  without  a  discovery  of  the  title-deeds,  main- 
tain any  suit  at  law.l 


The  plaintiff 
asking  for 
discovery 
must  state  a 
case  which 
would  be  a 
good  ground 
of  action  or 
defence. 


In  the  next  place,  the  party  must  not  only  show  that 
he  has  an  interest  in  the  subject-matter  of  the  bill,  but 
he  must  also  state  a  case  which  will,  if  he  is  the 
plaintiff  at  law,  constitute  a  good  ground  of  action ;  or 
if  he  is  the  defendant  at  law,  show  a  good  ground  of 
defence  in  answer  to  the  action.  If  it  is  clear  that  the 
action  or  defence  is  unmaintainable  at  law,  courts  of 
equity  will  not  entertain  a  bill  for  any  discovery  in 
support  of  it,  since  the  discovery  could  not  be  material, 
but  must  be  useless.^ 


If  the  matter  If  the  point,  however,  be  fairly  open  to  doubt  or 
the^'co'^rt  will  ^'oiitroversy,  courts  of  equity  will  grant  the  discovery, 
grant  the  dis-  and  leave  it  to  courts  of  law  to  adjudicate  upon  the 
eovery.  j^g^^j  ^.j^j^^^  ^^  ^-^^  ^^^^^  Seeking  the  discovery.3 


'  St.  ss.  1490-1493. 

'  See  Wallis  v.  Buke  of  Port- 
land, 3  Ves.  Jur.  494  ;  Loi-d  Ken- 
sington V.   Mansell,  13  Ves.  240  ; 


St.  s.  1493  a. 

'  Thomas  v.  Tyler,  3  Tounge  & 
Coll.  Ex.  255  ;  St.  1493  a. 
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Courts  of  equity  will  not  entertain  a  bill  for  a  dis-  No  discovery 
covery  to  aid  the   promotion  or  defence  of   any  suit  „''ot^p„°*iy""' 
which  is  not  purely  of  a  civil  nature.     Thus  they  will  civil, 
not  compel  a  discovery  in  aid  of  a  criminal  prosecution, 
for  it  is  against  the  genius  of  the  common  law  to  com- 
pel a  party  to  accuse  himself;  and  it  is  against  the 
general  principles  of  equity  to  aid  in  the  enforcement 
of  penalties  and  forfeitures.  ^ 

Courts  of  equity  will  not  entertain  a  bill  for  a  dis-  No  discovery 
covery  to  assist  a  suit  in  another  court  if  the  latter  is  '"  ^^"^  °*  '^"' 

.  .       .  other  court 

01  itself  competent  to  exercise   the  same  jurisdiction,  which  could 
But  although  a  party  may  now  examine  his  opponent  gameTurl^dic- 
at  law  under  the  Stats.  14  &  15  Vict.  ,c.  99  s.  2,  andtion. 
17  &  18  Vict.  c.  12.5  ss.  51,  52,  and  the  courts  of  com-  thTotheT  ^^^ 
mon  law  can  now  compel  the  production  of  documents  "P""^*  ^'^  "°* 

.      -Ty.  .    that  power 

under  those  acts,  yet  a  plaintiii  or  defendant  at  law  is  originally. 
still  entitled  to  come  to  equity  for  discovery  in  aid  of  his 
action  or  defence  ;  and  this  is  put  upon  the  ground  that 
equity  having  once  acquired  jurisdiction  over  the  subject- 
matter  cannot  losS  that  jurisdiction,  by  the  mere  fact 
of  the  common  law  courts  also  being  invested  with  the 
same  powers.^    And  courts  of  equity  will  not  entertain 
such  bills  in  aid  of  a  controversy  pending  before  arbi-  No  discovery 
trators,  for  they  are  not  the  regular  tribunals  authorised  tration. 
to  administer  justice ;  and  being  judges  of  the  parties' 
own  choice,  they  must   submit   to  the   inconvenience 
incidental  thereto.  ^      But  courts  of  equity  will  grant  Except  arbi- 
a  discovery  in  aid  of  a  compulsory  reference  to  arbitra-  t™t">n  ^^ 

•'      _  .  compulsory. 

tion  ordered  in  an  action.* 

No  discovery  will  be  compelled  where  it  is  against 
the  policy  of  the  law  from  the  particular  relation  of  the 

1  St.  s.  1494.  "  Street  v.  Rigby,  6  Vesey,  821 ; 

"  Lovell  V.  Galloway,  17  Beav.  St,  ».  1495. 

]  ;  British  Emp.  Shipping  Co.  v.  *  British  Emp.  Shipping  Co.  v. 

Somes,  3  K.  &  J.  433.  Sovies,  3  K.  &  J.  433. 


their  award. 
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Married  wo-  parties.     Thus  no  discovery  will  lie  against  a  married 

bTcompeUed  woman  to   compel  her   to   disclose  facts  which  may 

to  disclose  charge  her  husband.     Nor  will  a  person  standing  in 

may  ^^g"^  the  relation  of  professional  confidence  towards  another 

her  hushand.  |^g  compelled  to  disclosc  the  secrets  of  his  client,  i 

Professional  '■ 

confidence. 

Arbitrators  In  general,  arbitrators  are  not  compellable  by  a  bill 

fable  testate   ^^  discovcry  to  disclose  the  grounds  upon  which  they 

the  ground  of  made  their  a"ward,  because  arbitrators  are  not  obliged 

by  law  to  give  any  reason  for  their  award.     But  if  they 

are  charged  with  corruption,  fraud,  or  partiality,  they 

must  answer  that.  2 

No  discovery       It  is  Ordinarily  a  good  objection  to  a  bill  of  discovery 
as  against  a     jtj^  j|.  ggg^^g  ^j^g  discovcrv  from  a  defendant,  who  is  a 

witness.  ■  ■'.  .  .        p 

mere  witness,  and  has  no  interest  m  the  suit ;  for,  as 
he  may  be  examined  in  the  suit  as  a  witness,  there  is 
no  ground  to  make  him  a  party  to  a  bill  of  discovery, 
since  his  answer  would  not  be  evidence  against  any 
other  person  in  the  suit.^ 

No  discovery       A  defendant  may  object  to  a  bill  of  discovery,  that 

against  a  bond  ^        .  t       ^      n  t  i  pii  i.       c 

/de  purchaser  he  IS  a  oona  jide   purchaser  01  the   property  tor  a 

for  value  with-  valuable  Consideration,  without  notice  of  the  plaintiff's 
out  notice.  ,        .  .  „  .  .        -, 

claim.     To  entitle  himself  to  this  protection,  however, 

the  purchaser  must  not  only  be  hond  fide,  and  without 

notice,  and  for  a  valuable  consideration,  but  he  must 

have  paid  the  purchase  money.  * 

Or  as  against  And  not  Only  is  a   hond  fide  purchaser  for  value 

wi^h'^notice  without  noticc  protected  in  equity  against  a  plaintiff 

from  such  seeking  to   overturn  that  title ;   but  a  purchaser  with 

purchaser.  noticc.  Under  a  hond  fide  purchaser  without  notice,  is 

'  St.  s.  1496.  2  Eden,  81;    WUlougTiby  v.  WiU 

=  St.  1498.  loughby,  1  Term  R.  763 ;    St.  o. 

'  St.  1499.  1502. 
*  See  Stanhope  v.  Earl  Yemey, 
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entitled  to  the  like  protection.  For  otherwise,  it  would 
happen  that  the  title  of  such  a  bond  fide  purchaser 
would  become  unmarketable  in  his  hands,  and  con- 
sequently he  might  be  subjected  to  great  losses,  if  not 
utter  ruin.i 

1  St.  a.  1503. 


CHAPTEE  II. 


BILLS  TO  PERPETUATE  TESTIMONy. 


I.  Bills  to  per- 
petuate testi- 
mony. 
To  preserve 
evidence  in 
danger  of 
being  lost 
before  a  suit 
can  be 
brought. 


I.  The  object  of  bills  to  perpetuate  testimony  is  to  pre- 
serve and  perpetuate  evidence  when  it  is  in  danger  of 
being  lost,  before  the  matter  to  which  it  relates  can  be 
made  the  subject  of  judicial  investigation.  Bills  of  this 
sort  are  obviously  indispensable  for  the  purposes  of 
public  justice,  as  it  may  be  utterly  impossible  for  a 
party  to  bring  his  rights  presently  to  a  judicial  deci- 
sion ;  and  unless,  in  the  meantime,  he  may  perpetuate 
the  proofs  of  those  rights,  they  may  be  lost  without  any 
default  on  his  part.^ 


The  objection  The  jurisdiction  which  courts  of  equity  exercise  to 
depraitions  perpetuate  testimony  is  open  to  one  great  objection, 
are  not  pub-  The  depositions  are  not  published  until  after  the  death 
after  death  of  of  the  witncsscs.  The  testimony,  therefore,  has  this  in- 
firmity, that  it  is  not  given  under  the  sanction  of  those 
penalties  which  the  law  attaches  to  the  crime  of  perjury. 
It  is  for  this  reason  chiefly  that  courts  of  equity  do  not 
generally  entertain  such  bills,  unless  where  it  is  abso- 
lutely necessary  to  prevent  a  failure  of  justice.^ 


witness. 


If  matter  can 
be  at  once 
litigated, 
equity  re- 
fuses to  per- 
petuate testi- 
mony. 


If,  therefore,  it  be  possible  that  the  matter  in  contro- 
versy can  be  made  the  subject  of  immediate  judicial 
investigation,  by  the  party  who  seeks  to  perpetuate  tes- 
timony, courts  of  equity  will  not  entertain  a  bill  for  the 
purpose.  For  the  party,  under  such  circumstances,  has 
it  fully  in  his  power  to  terminate  the  controversy,  by 
commencing  the  proper  action  ;  and  therefore  there  is 


^  St.  1505. 
'  Angell  v. 


Stu.  83 ;  St.  1507. 


Angell,  1  Sim.  & 
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no  reason  for  giving  him  the  advantage  of  deferring  his 
proceedings  to  a  future  time,  and  to  substitute  written 
depositions  for  viva  voce  evidence.  ^     But,  on  the  other  But  equity 
hand,  if  the  party  who  files  the  bill  can  by  no  means  ^'!Jj'^°4atter* 
bring  the  matter  in  controversy  into  immediate  judicial  cannot  by  any 
investigation,  which  may  happen  when  his  title  is  in  re-  ^Te^litigated. 
mainder,  or  when  he  himself  is  in  actual  possession  of 
the  property  or  right,  which  he  seeks  to  secure,  equity 
will  entertain  a  suit  for  that  object.     For,  otherwise, 
the  only  evidence  which  could  support  his  title,  posses- 
sion, or  rights,  might  be  lost  by  the  death  of  his  wit- 
nesses ;   and  the  adverse  party  might  purposely  delay 
any  suit  to  vindicate  his  claims,  with  a  view  to  that 
very  event.2 

On  the  principle  that  equity,  if  possible,  will  do  no-  Equity  will 
thing  in  vain,  the  court  declines  to  perpetuate  testimony  not  perpetuate 

°  '  '■      ^  ■'   evidence  of  a 

in  support  of  the  right  of  a  plaintiff,  which  may  be  im-  right  which 
mediately  barred  by  the  defendant,  as  in  the  case  of  a  ™*^  ®  *"®  ■ 
remainder-man  filing  a  bill  against  the  tenant  in  tail  in 
possession.  3    As  to  the  question  what  amount  of  interest  -^^^at  interest 
the  plaintiff  must  possess  in  order  to  entitle  him  to  file  ^i^?  ®?*^*^^  ?i 
a  biU  to  perpetuate  testimony,  the  law  is  regulated  by  such  a  bill. 
5  &  6  Vict.,  c.  69,  by  which  it  is  enacted  that  any  per-  5  4;  g  yjgt 
son  who  would,  under  the  circumstances  alleged  by  him  <=•  69- 
to  exist,  become  entitled,  upon  the  happening  of  any  Every  species 
future  event,  to  any  honour,  title,  dignity,  or  office,  or  to  °^^"|^g  "°^ 
any  estate  or  interest  in  any  'property,  real  m^  personal, 
the  right  or  claim  to  which  cannot  by  him  be  brought 
to  trial  before  the  happening  of  such  event,  shall  be  en- 
titled to  file  a  bill  in  Chancery,  to  perpetuate  any  testi- 
mony which  may  be  material  for  establishing  such  claim 
or  right. 


1  Ellice  V.  Roupell,  (No.  1,)  32       Free.  Ch.  631. 
Beav.  299.  '  Dursley    v.    Fitzhardinge,    6 

'  St.  1508;  Dorset  v.  Girdler,       Ves.  261. 
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Before  the  Before  this  statute,  a  mere  expectancy  or  spes  succes- 

expectenoy  o7  ^^'o**^.  ^^  that  of  an  heir-at-law,  was  not  considered 
tpesmcces-      sufficient  to   sustain   a  bill   to  perpetuate  testimony, 

sionis  was  not    ,i  i  •    j.         j.      i  n  j. 

enough.  though  any  mterest,   however  small  or  remote,  even 

though  contingent,  which  the  law  would  recognise,  en- 
And  it  must  titled  a  party  to  the  relief.!  So  also,  before  the  statute, 
some  right  to  *  ^^^  ^  perpetuate  testimony  was  only  allowed  where 
property.        somc  right  to  property  was  involved.^ 

II.  There  is  another  species  of  bills,  having  a  close 
analogy  to  that  to  perpetuate  testimony,  and  often  con- 
founded with  it,  but  which,  in  reality,  stands  upon  dis- 
BiUa  to  take    tinct  Considerations.     We  allude  to  bills  to  take  testi- 
imease^   "   mony  de  bene  esse,  and  bills  to  take  the  testimony  of 
persons  resident  abroad,  to  be  used  in  suits  actually 
pending  in  the  courts.     There  is  this  broad  distinction 
between  bills  of  this  sort  and  bills  to  perpetuate  testi- 
mony, that  the  latter  are,  and  can  be,  brought  by  per- 
sons only  who  are  in  possession,  under  their  title,  and 
who  cannot  sue  at  law,  and  thereby  have  an  opportunity 
to  examine  their  witnesses  in  such  suit.     But  bills  to 
take  testimony  de  bene  esse  may  be  brought,  not  only 
by  persons  in  possession,  but  by  persons  who  are  out  of 
Can  only  be     possession,  in  aid  of  the  trial  at  law.     There  is  also 
brought  when  another  distmction  between  them,  which  is,  that  bills 

an  action  la  '  ' 

already  de-      de  bene  esse  can  be  brought  only  when  an  action  is  then 
pending.         depending,  and  not  before.3 

Order  for  The  court  will  make  an  order  for  the  examination  of 

examination         .,  7    ,  -,  ■  ,       ,       •, 

de  bene  esse,     Witnesses  de  bene  esse,  where  miportant  witnesses  are  so 
where  wit-      old  and  infirm  that  they  cannot  safely  travel,  or  they 

uesaes  are  .  ,  •'  j  >  j 

dangerously    are  m  a  prccarious  state  of  health,  or  they  are  abroad  at 
travd, Ic""'  *^®  *™^  0^  trial,— in  short,  the  court  will  give  permis- 


'  Dursley    v.    Fitzhardinge,    6       CI.  &  Fin.  289. 
Ves.  251.  >  St.   1513  ;   Angell  r.  Angell, 

"  Townshend  Peerage  Case,  10      1  Sim.  &  Stu.  83. 
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sion  for  siich  an  examination  of  witnesses  wherever  the 
justice  of  the  case  appears  to  require  it.i 

The  equity  jurisdiction,  with  reference  to  testimony  Common  law 
de  bene  esse,  is  of  considerably  less  practical  importance,  ^""e^iu'risdic- 
since  the  courts  of  common  law  have  been  invested  with  tion. 
ample  powers  for  that  purpose  by  13  Geo.  III.,  c.  63,  s. 
44,  and  1  Will.  IV.,  c.  22,  s.  1. 

1  DanieU'a  Ch.  Pr.  863. 


CHAPTEE  III. 


In  order  to 

prevent 

wrongs. 


BILLS  QUIA   TIMET  AND  BILLS  OF  PEACE. 

I.  Quia  timet.  I.  BiLLS  quia  timet  are  in  the  nature  of  writs  of  pre- 
vention, to  accomplish  the  ends  of  precautionary  justice. 
They  are  ordinarily  applied  to  prevent  wrongs  or  anti- 
cipated mischiefs,  and  not  merely  to  redress  them  when 
done.  The  party  seeks  the  aid  of  the  court  because  he 
fears  (quia  timet)  some  future  probable  injury  to  his 
rights  or  interests,  and  not  because  an  injury  has  already 
occurred,  which  requires  compensation  or  other  relief. 
The  manner  in  which  this  aid  is  given  by  courts  of 
equity  is,  of  course,  dependent  on  circumstances. 
Sometimes  they  interfere  by  the  appointment  of  a  re- 
ceiver to  receive  rents  or  other  income ;  sometimes  by 
an  order  to  pay  a  pecuniary  fund  into  court,  sometimes 
by  directing  security  to  be  given,  or  money  to  be  paid 
over,  and  sometimes  by  the  mere  issuing  of  an  injunc- 
tion, or  other  remedial  process,  thus  adapting  their 
relief  to  the  precise  nature  of  the  particular  case,  and 
the  remedial  justice  required  by  it.i 


Appointment 
of  receivers. 


Directing 
security  to 
be  given. 


II.  Bills  of  II.  Bills  of  peace  sometimes  bear  a  resemblance  to 

peace.  |^j|^g  quia  timet.     Bills  quia  timet,  however,  are  quite 

distinguishable  from  the  former  in  several  respects, 
and  are  always  used  as  a  preventive  process,  before 
breulhTafter  ^  ™*  ^®  actually  instituted;  whereas  bills  of  peace, 
a  right  has  although  sometimes  brought  before  any  suit  is  insti- 
tuted to  try  a  right,  are  most  generally  brought  after 
the  right  has  been  tried  at  law.2 


Definition.  By  a  bill  of  peace  we  are  to  understand  a  bill  brought 

1  St.  826,  827.  -      a  St.  862. 


BILLS  OF  PEACE.  495 

by  a  person  to  establish  and  perpetuate  a  right,  which 

he  claims,  and  which,   from  its  very  nature,  may  be  ' 

controverted  by  different  persons,  at  different  times, 

and  by  different  actions ;  or  where  separate  attempts 

have  already  been  unsuccessfully  made  to  overthrow  Bills  of  peace 

the  same  right,  and   justice   requires  that   the  party  ^™. 'f  "'^'^^'^  *° 

,  ,  -I  XT        J   quiet  a  per- 

should  be  quieted  in  the  right,  if  it  is  already  sufficiently  son's  right, 
established  under   the   direction   of   the   court.      The 
obvious  design  of  such  a  bill  is  to  secure  repose  from 
perpetual  litigation,  and   is  founded  on  the   general 
doctrine  of  public  policy,  which  in  some  form  or  other 
may  be  found  in  the  jurisprudence  of  every  civilised 
country,  that  an  end  ought  to  be  put  to  litigation,  and  Interest  reipub- 
above  all  to  fruitless  litigation;  interest  reipuhlicce  ut  l^^^^'^*^"^^ 
sit  finis  litium.] 

One  class  of  cases,  to  which  this  remedial  process  is  where  a  gene- 
properly  applied,  is  where  there  is  one  general  right  be\s?bVh*d 
to  be  established  against  a  great  number  of  persons,  against  many. 
And  it  may  be  resorted  to  either  where  one  person 
claims  or  defends  a  right  against  many,  or  where  many 
claim  or  defend  a  right  against  one.     Courts  of  equity  Court  of 
having  a  power  to  bring  all  the  parties  before  them,  bring'^aU^the 
will,  in  order  to  prevent  multiplicity  of  suits,  at  once  parties  before 
interpose,   and  proceed  to  the  ascertainment  of  the 
general  right;  and  if  it  be  necessary,  they  will  first 
ascertain  it,  and  then  make  a  decree  finally  binding  on 
aU  the  parties.^ 

Bills  of  this  nature  may  be  brought  by  a  lord  against  Illustrations. 
tenants  for  an  encroachment  under  colour  of  a  common 
right ;  by  a  party  in  interest  to  establish  a  toll  due  by 
custom,  or  his  rights  to  the  profits  of  a  fair.3  So 
where  a  party  has  possession,  and  claims  a  right  of 
fishing  for  a  considerable  distance  in  a  river,  and  the 
riparian  proprietors  set  up  several  adverse   rights,  he 

1  St.  853.  '  St.  854,  «  St.  855. 
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may  have  a  bill  of  peace  against  all  of  them  to  establish 
his  right  and  quiet  his  possession.! 

Where  a  party  Another  class  of  cases  to  which  bills  of  peace  are 
sivelTestab-  '^^^  Ordinarily  applied,  is  where  the  plaintiff  has,  after 
lUheda  repeated  and  satisfactory  trials,  estabhshed  his  right 

tiS-eat^ned'     s-t  law,  and  yet  is  in  danger  of  further  litigation  and 
with  fresh       obstruction  to  his  right  from  new  attempts  to  contro- 
vert it.     Under  such  circumstances   courts  of  equity 
will  interfere,  and  grant  a  perpetual  injunction  to  quiet 
the  possession  of  the  plaintiff,  and  to  suppress  future 
litigation  of  the  right.     In  a  celebrated  case,^  where 
the  title  to  land  had  been  five  several  times  tried  in 
Ejectment,      ^n  ejectment,  and  five  verdicts  given  in  favour  of  the 
plaintiff,  the  House  of  Lords  granted  a  perpetual  in- 
junction, upon  the  ground  that  it  was  the  only  adequate 
means  of  suppressing  oppressive   litigation  and  irre- 
parable mischief.     Courts  of  equity  will  not,  however, 
interfere  in  such  cases  before  a  trial  at  law,  nor  until 
the  right  has  been   satisfactorily  established  at  law. 
Court  of         And  now,  by  Stat.  21  &  22  Vict.  c.  27,  the  Court  of 
tey*questio"f  Chancery  is  enabled  to  try  questions  of  fact,  with  or 
of  fact.  without  a  jury ;  and  therefore  need  not,  in  such  a  case, 

send  a  plaintiff  to  law  in  order  to  establish  his  right. 
But  if  the  right  is  satisfactorily  established,  it  is  not 
material  what  number  of  trials  have  taken  place.^ 

No  perpetual  It  seems  that  courts  of  equity  will  not,  upon  a  bill 
falour'of'a™  °^  *^^^  nature,  decree  a  perpetual  injunction  for  the 
private  right  establishment  or  the  enjoyment  of  the  right  of  a  party 
ti'on°ofTpTb-  '^^0  claims  in  contradiction  to  a  public  right,  as  if  he 
lie  right.  claims  an  exclusive  right  to  a  highway,  or  to  a  common 
navigable  river ;  for  it  is  said  this  would  be  to  enjoin 


1  Mayor  of  York  v.  Pilkington,       Ch.  261 ;  4  Bro.  P.  C.  273. 
1  Atk.  282.  3  Devonshire   v.    Newenham,    2 

'  Earl  of  Bath  V.  Shericin,  Free.       Sch.  &  Lefr.  208,  209. 


BILLS  OF  PEACE.  497 

all  the  people  of  the  estate  or  country.  But  the  true 

principle  is,   that  courts  of  equity  will  not,  in  such 

cases,  upon  principles  of  public  policy,  intercept  the 
assertion  of  public  rights.^ 

i  St.  858. 


2i 


CHAPTER  IV. 


CANCELLING  AND  DELIVERY  UP  OF  DOCUMENTS. 


Instrument 
ordered  to  be 
delivered  up 
— when  ? 


On  principle 
quia  timet. 


The  Court  of  Chancery  frequently  cancels  or  rescinds, 
or  orders  the  delivery  up  of  instruments  which  have 
answered  the  end  for  which  they  were  created,  or  instru- 
ments which  are  voidable,  or  instruments  which  are  in 
reality  void,  and  yet  apparently  valid.-'  It  is  obvious 
that  the  jurisdiction  exercised  in  cases  of  this  sort  is 
founded  upon  the  administration  of  a  protective  or  pre- 
ventive justice.  The  party  is  relieved  upon  the  prin- 
ciple, quia  timet ;  that  is,  for  fear  that  such  instruments 
may  be  vexatiously  or  injuriously  used  against  him, 
when  the  evidence  to  impeach  them  may  be  lost;  or 
that  they  may  now  throw  a  cloud  or  suspicion  over  his 
title  or  interest.^ 


„  The  application  to  the  court  for  this  purpose  is,  as  in 

Buch  a  decree  cases  of  specitic  performance,  not  a  matter  of  absolute 
of  right,''but  ^^Sbt  upon  which  the  court  is  bound  to  pa-ss  a  final 
of  discretion  decree,  but  it  is  matter  of  sound  discretion  to  be  exer- 
cised by  the  court,  either  in  granting  or  refusing  the 
relief  prayed,  according  to  its  own  notion  of  what  is 
proper.  Thus,  a  court  of  equity  will  sometimes  refuse 
to  decree  a  specific  performance  of  an  agreement,  which 
it  will  yet  decline  to  order  to  be  delivered  up,  cancelled, 
or  rescinded,  and  an  agreement  will  be  rescinded  or 
cancelled  upon  the  application  of  one  party  when  the 
court  would  decline  any  interference  at  the  instance  of 
the  other.  3 


1  Sm.  Man.  386. 
^  St.   694 ;    Cooper  v.  Joel,  27 
Eeav.   313;   W v.  B ,  32 


Beav.  574  ;   Onions  v.  Cohen,  2  H. 
&  M.  854. 
3  St.  693. 
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Thus,  again,  in  the  case  of  those  voluntary  deeds  Voluntary 
or  agreements,  not  obtained  by  fraud,  which,  although  ^g™emeut. 
not  enforceable  in  a  court  of  equity,  will  not  be  set 
aside.  It  stands  neutral,  and  invariably  follows  the 
rule  thus  quaintly  laid  down  in  an  old  case: — "  That, 
if  a  man  will  improvidently  bind  himself  up  by  a 
voluntary  deed,  and  not  reserve  a  liberty  to  himself 
by  a  power  of  revocation,  a  court  of  equity  will  not 
loose  the  fetters  he  hath  put  on  himself ,  but  he  must  lie 
down  under  his  own  folly."  ^ 

And  in  all  cases  where  the  court  does  grant  relief,  it  If  court  grants 
win  impose  such  terms  as  it  may  think  fit  upon  him,  H  oVterms^^ 
and  if  the  plaintiff  refuses  to  comply  with  such  terms, 
his  biU  will  be  dismissed, — the  maxim,  he  who  seeks 
equity  must  do  equity,  being  emphatically  applied.^ 

A  party  will  have  a  right  to  come  into  equity  to  have  where  plain- 
agreements,  deeds,  or  securities  cancelled,  rescinded,  or  ^'^gnce  to^an 
delivered  up,  where  he  has  a  defence  to  them  good  in  instrument  at 
equity,  but  not  capable  of  being  made  available  at  not  at  law."^ 
law.3 

Courts  of  equity  will  generally  set  aside  and  cancel  voidable  in- 
aereements  and  securities  where  they  are  voidable,  and  strumenta 

,,.,,..  ,        when  can- 

not merely  void,  under  the  following  circumstances :  * —  celled. 

1.  Where  there  is  actual  fraud  in  the  party  defend- 
ant, in  which  the  party  plaintiff  has  not  participated. 

2.  Where  there  is  a  constructive  fraud  against  public 
policy,  and  the  party  plaintiff  has  not  participated 
therein. 

'  See    VSlers  v.   Beaumont,   1  '  St.  s.  693. 

Vern.  101 ;  Bill  v.  Cureton,  2  My.  ^  St.  694. 

&  K.  60.3 ;  Petre  v.  Espinasse,  2  *  St.  695. 
My.  &  K.  496. 
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3.  Where  there  is  a  constructive  fraud  against  public 
policy  and  the  party  plaintiff  has  participated  therein, 
but  pubhc  policy  would  be  defeated  by  allowing  it  to 
stand. 

4.  Where  there  is  a  constructive  fraud  in  both  par- 
ties, but  they  are  not  in  pa7-'i  delicto. 

The  first  two  classes  of  these  cases  do  not  require 
any  illustration,  since  it  is  manifestly  a  result  of  natural 
Party  cannot  justice  that  a  party  ought  not  to  be  permitted  to  avail 
of  an^JiXu-  himself  of  any  instrument,  deed,  or  agreement,  procured 
ment  obtained  by  ]iig  own  actual  or  Constructive  fraud,  or  by  his  own 
fraud!  °""  violation  of  legal  duty  or  public  policy  to  the  prejudice 
of  an  innocent  party.  ^ 

Gaming  secu-  The  third  class  may  be  illustrated  by  the  case  of  a 
to  be'can-'''^  gaming  security,  which  will  be  decreed  to  be  delivered 
celled  though  yp^  notwithstanding  both  parties  have  participated  in 
guilty.  a  violation  of  the  law,  because  public  policy  will  be  best 

reserved  by  such  a  course.^ 

Where,  The  fourth  class  may  also  be  illustrated  by  cases 

are  pa)-(jc°tes  where,  although  both  parties  have  participated  in  the 
criminis,  one   guilty  transaction,  yet  the  party  who  seeks  relief  has 

has  been  bo  ,     ,  ,  .  .  p,  ..... 

under  oppres-  actcd  Under   circumstauces  or   oppression,  imposition, 
siou  or  undue  hardship,  undue  influence,  or  great  inequality  of  age 
or  condition,  so  that  in  a  moral  as  well  as  a  legal  point 
of  view  his  guilt  may  well  be  deemed  far  less  dark  in 
its  character  and  degree  than  that  of  his  associate.^ 

A  guilty  party  On  the  other  hand,  where  the  party  seeking  relief  is 
be"reliCTed  ^^^  ®°^^  guilty  party,  or  where  he  has  participated 
against  one      equally  and   deliberately  in   the  fraud,  or  where  the 

whom  he  has 

dsccivcd 

1  St.  695  a.  B ,  32  Beav.  574;  Qwame)' v. 

=  Earl  of  MilUown   v.  Stewart,       Colston,  1  Phillips,  Ch.  R.  147. 

3  Mylne  &  Craig,  18  ;    W v.  ^  St.  695  a. 


influence. 
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■agreement  which  he  seeks  to  set  aside  is  founded  on 
illegality,  immorality,  or  base  and  unconscionable  con- 
duct on  his  own  part ;  in  such  cases  courts  of  equity 
will  leave  him  to  the  consequences  of  his  own  iniquity, 
and  will  decline  to  assist  him  to  escape  from  the  toils 
which  he  has  studiously  prepared  to  entangle  others,  or 
whereby  he  has  sought  to  violate  with  impunity  the 
best  interests  and  morals  of  social  life.' 

A  question  has  often  occurred  how  far  courts  of  equity  instruments 
would  or  ought  to  interfere  to  direct  deeds  and  other  ^^f^lut^ly 
solemn  instruments  to  be  delivered  up  and  cancelled, 
which  are  utterly  void  and  not  merely  voidable.  The 
doubt  has  been,  in  the  first  place,  whether,  as  an  instru- 
ment utterly  void  is  incapable  of  being  enforced  at  law, 
it  is  not  a  case  where  the  remedial  justice  to  protect 
the  party  may  not  be  deemed  adequate  and  complete 
at  law,  and,  therefore,  where  the  necessity  of  the  inter- 
position of  courts  of  equity  is  obviated.2 

But  whatever  may  have  been  the  doubts  and  diffi- 
culties formerly  entertained  upon  this  subject,  they  seem 
by  the  more  modern  decisions  to  be  fairly  put  ut  rest,  AViU  be  de- 
and  the  jurisdiction  is  now  maintained  to  the  fullest  ddfveredXi 
extent.^     And  these  decisions  are  founded  on  the  true 
principles  of  equity  jurisprudence,  which  is  not  merely 
remedial,  but  is  also  preventive  of  injustice.      If  an 
instrument   ought  not  to   be   used  or  enforced,  it  is 
against  conscience  for  the  party  holding  it  to  retain  it, 
since  he  can  only  retain  it  for  some  sinister  purpose. 
If  it  is  a  negotiable  instrument  it  may  be  used  for  a  Negotiable 
fraudulent  or  improper  purpose  to  the  injury  of  a  thii'd  i°strumeut 
person.     If  it  is  a  deed  purporting  to  convey  lands  or 

•  Franco  v.  Bolton,  3  Ves.  Jr.  3  Bro.  C.  C.  15,  16. 

368,  372  ;  St  John  v.  St  John,  11  '  Mr  Swanston's  note  tn  Davis 

Vee.  536,  536  ;  St.  697.  v.  Duke  of  Marlborough,  2  Swanst. 

'  St.  698  ;  Hilton  v.  Barrow,  1  157. 
Vesey  Jr.  284  ;  Ryan  v.  Mamath, 
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other  hereditaments,  its  existence  in  an  uncancelled 
state  necessarily  has  a  tendency  to  throw  a  cloud  over 
the  title.  If  it  is  a  mere  written  agreement,  solemn 
or  otherwise,  while  it  exists  it  is  always  liable  to  be 
applied  to  improper  purposes,  and  it  may  be  vexatiously 
litigated  at  a  distance  of  time,  when  the  proper  evidence 
to  repel  the  claim  may  have  been  lost  or  obscured.! 
But  where  the  But  where  the  illegality  of  the  agreement,  deed,  or 
"^^^^'o'nits  other  instrument  appears  upon  the  face  of  it,  so  that 
very  face,  its  nullity  Can  admit  of  no  doubt,  the  same  reason  for 
the  interference  of  a  court  of  equity  to  direct  it  to  be 
cancelled  or  delivered  up  would  not  seem  to  apply,  for 
in  such  a  case  there  can  be  no  danger  that  the  lapse 
of  time  may  deprive  the  party  of  his  full  means  of 
defence  ;  nor  can  it  in  a  just  sense  be  said  that  such  a 
paper  can  throw  a  cloud  over  his  right  or  title,  or 
diminish  his  security ;  nor  is  it  capable  of  being  used 
as  a  means  of  vexatious  litigation  or  serious  injury. 
And,  accordingly,  it  is  now  fully  established  that  in 
such  cases  courts  of  equity  will  not  interpose  their 
authority  to  order  a  cancellation  or  delivery  up  of  such 
instruments.  2 


equity  will 
not  interfere. 


The  whole  doctrine  of  courts  of  equity  on  this  sub- 
ject is  referable  to  the  general  jurisdiction,  quia  temet. 
It  is  not  confined  to  cases  where  the  instrument  having 
been  executed  is  void  upon  grounds  of  law  or  equity. 
Forged  docu-   ^^^  i*  ^^  applied  even  in  cases  of  forged  instruments, 
ments  ordered  which  may  be  decreed  to  be  given  up  without  any  prior 
up.  trial  at  law  on  the  point  of  forgery.  3 


1  St.  700 ;  Bromley  v.  Holland, 
7  Ves.  20,  21 ;  Kemp  y.  Prior,  7 
Ves.  248,  249. 

^  Simpson  \.  Howden,  3  Mylne 
&  Cr.  97  ;  Bromley  v.  Holland,  7 


Ves.  16 ;  Thrdfall  v.  Lvmt,  7  Sim. 
627;  St.  700  a. 

*  Peahe  v.   Highfield,   1  Kuss. 
559;  St.  701. 


CHAPTER  V. 

BILLS  TO  ESTABLISH  WILLS. 

Although  courts  of  equity  have  no  general  jurisdiction  court  of  Pro- 
over  wills,  the  proper  court  beina;  the  Court  of  Probate,!  ^^■.     ,   , 

,1  .1,  ..,,,,.  .  '    Equity  deals 

yet  whenever  a  will  comes  incidentally  into  question  with  wills  iu- 
before  them,  as  when  the  court  is  called  to  execute  the  °'<i®"*^ily- 
trusts  of  the  will,  or  to  marshall  assets,  they  neces- 
sarily entertain  jurisdiction  to  some  extent  over  the 
subject.2  If  the  validity  of  the  will  is  admitted,  or 
already  established,  they  act  upon  it  to  the  fullest 
extent.  But  if  the  parties  are  dissatisfied  with  the 
probate,  and  contest  the  validity  of  the  will,  the  court 
of  equity,  in  which  the  cause  is  depending,  will  cause 
the  validity  of  the  will  to  be  established ;  §  and  if  the 
will  be  established,  a  perpetual  injunction  may  be 
decreed.* 

But  it  is  often  the  primary  though  not  the  sole  object  Devisee  may 
of  a  suit  in  equity  to  be  brought  by  devisees  and  others,  °°'".®  "J*° 
to  establish  the  validity  of  a  will  of  real  estate,  and,  establish  a 
thereupon,  to  obtain  a  perpetual  injunction  against  the  ^eiLaf-Taw* 
heir-at-law,  and  others,  to  prevent  them  from  contesting 
its  validity  in  future.5     In  such  cases  the  jurisdiction 
exercised  by  courts  of  equity  is  somewhat  analogous  to 
that  exercised  in  cases  of  bills  of  peace ;  and  is  founded 
upon  the  like  considerations,  in  order  to  suppress  inter- 
minable litigation,  and  to  give  security  and  repose  to 
titles.6 

1  20  &  21  Vict.  c.  77,  ss.  61,  62.  •  St.  1445-7. 

'  Sheffield  v.  Duchess  of  Buck-  *  Bootle   v.    BlundeU,   19  Ves. 

inghamshire,  1  Atk.  630.  494,  509. 

»  25  &  26  Vict.  c.  42.  "  St.  1447. 
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Even  though 
the  heir-at-law 
has  brought 
no  ejectment. 


Devisee  may 
establish  a 
will  against 
all  setting  up 
an  adverse 
right. 


The  heir-at- 
law  can  only 
come  into 
equity  by 
consent. 


In  the  case  of  Boyse  v.  Bosshm-ough,'^  it  was  decided 
that  a  devisee  in  possession  was  entitled  to  have  the 
wUl  established  against  the  heir-at-law  of  the  testator, 
although  the  heir  had  brought  no  action  of  ejectment 
against  the  devisee,  although  no  trusts  were  declared 
by  the  will,  and  although  it  was  not  necessary  to 
administer  the  estate  under  the  direction  of  the  Court 
of  Chancery.  And  it  has  been  further  determined  that 
the  Court  of  Chancery  has  power  to  establish  a  wiU 
against  parties  claiming  under  a  prior  will,  and  dis- 
puting the  plaintiff's  claim,  a  devisee  being  entitled  to 
have  the  will  established,  and  his  title  quieted  not  only 
as  against  the  heir  but  against  all  persons  setting  up 
adverse  rights.^ 

But,  on  the  other  hand,  the  heir-at-law  can  only  come 
into  a  court  of  equity  by  consent  to  have  the  validity 
of  the  will  tried.  He  cannot  come  into  equity  unless 
by  consent,  because  he  has  a  legal  remedy  by  ejectment ; 
if  there  are  any  impediments  to  the  proper  trial  of  the 
merits  of  such  an  ejectment  he  may  come  into  equity  to 
have  them  removed.^  And  now,  on  a  bill  by  an  heir, 
praying  an  issue  divisavit  vel  non,  for  the  purpose  of 
obtaining  incidental  relief,  the  court  is  bound  under 
25  &  26  Vict.  c.  42,  to  determine  the  question  without 
remitting  the  parties  to  an  action  at  law.* 


1  Kay,  71;    1  K.  &  J.  124:  3 

De  G.  M.  &  G.  817;  6  H.  L.  Cas.  1. 

'  Lovett  V.  Lovett,  3  K.  &  J.  1. 


Sm.  Man.  397. 

Bgmont  v.  Darell,  1  H.  &  M. 
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CHAPTER  VI. 

"  NE  EXEAT  REGNO." 

The  writ  of  Ne  exeat  regno  is  a  prerogative  writ,  which  To  prevent 
is  issued,  as  its  name  imports,  to  prevent  a  person  from  ?  P™™"  '«'"■ 

.  i.  J  J.  r  lug  yi(j  realm. 

leavmg  the  realm ;  and  in  its  origin  was  only  applied  to 
great  political  objects  and  purposes  of  state,  for  the 
safety  and  benefit  of  the  realm.i 

The  ground  upon  which  this  writ  is  applicable  to  Regulated  by 
civil  cases  is  regulated  by  custom  and  usage,  and  it  is  '^^''8®- 
therefore  impossible  to  expound  its  true  use  or  applica- 
tion upon  principle.     It  is  applied  to  private  cases  with 
great  caution  and  jealousy. 

In  general,  it  may  be  stated,  that  the  writ  of  Ne  exeat  Granted  only 
regno  will  not  be  granted  unless  in  cases  of  equitable  enuitabie* 
debts  and  claims ;   for,  in  regard  to  civil  rights,  it  is  debts. 
treated  as  in  the  nature  of  equitable  bail.     If  therefore 
the  debt  be  one  demandable  at  law,  the  writ  will  be 
refused ;  for,  in  such  a  case,  the  remedy  at  law  is  open 
to  the  party.     If  bail  may  be  required,  it  can  be  in- 
sisted on  in  the  action  at  law ;  if  not  required  at  law, 
that  furnishes  no  ground  for  the  interference  of  a  court 
of  equity,  to  do  what  in  effect,  as  to  legal  demands,  the 
law  inhibits.^ 

It  has  been  already  said  that,  in  general,  the  writ  of  Exceptions, 
Ne  exeat  regno  lies  only  upon  equitable  debts  and  claims. 
There  are  to  this  general  rule  two  recognised  exceptions. 

1  St.  1465-67.  '  St.  1470. 
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1.  In  cases  of  1,  Where  alimony  is  decreed  to  a  wife,  it  will  be 
creedfwhere  enforced  against  a  husband  by  a  writ  of  Ne  exeat  regno, 
husband  in-  jf  i^e  is  about  to  quit  the  realm.  But  the  alimony  must 
the  jurisdic'-^  be  actually  decreed.  If  the  case  is  a  lis  pendens,  courts 
*^°°-  of  equity  will  abstain  from  granting  the  writ. 

2.  In  oases  ,  2.  Where  there  is  an  admitted  balance  due  by  the 
Ta  an^  admUted  defendant  to  the  plaintiff,  but  a  larger  sum  is  claimed 
halanoe,  but    w  the  latter,  the  writ  will  be  issued,  for  there  is  not 

plaintiff  claims  ,,..        .  ,i  ....,.,. 

a  larger  sum.  any  real  deviation  from  the  appropriate  jurisdiction  of 
courts  of  equity;  for  matters  of  account  are  properly 
cognisable  therein.  The  writ  of  Ne  exeat  regno  may, 
therefore,  well  be  supported  as  a  process  in  aid  of  the 
concurrent  jurisdiction  of  courts  of  equity. '^ 

The  debts  As  to  the  nature  of  the  equitable  demand  for  which 

tain  in  their    ^  ^^  exeat  regno  will  be  issued,  it  must  be  certain  as  to 

its  nature,  and  actually  payable,  and  not  contingent. 

It  should  also  be  for  some  debt  or  pecuniary  demand. 

It  will  not  be,  therefore,  in  a  case  where  the  demand 

is  of  a  general  unliquidated  nature,  or  is  in  the  nature 

of  damages.  2 

'  St.  1473.  »  St.  1474. 


nature. 
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A. 

Abandonment — 

Of  lien,  not  lost  by  taking  collateral  security  ^er  se,  106. 

Acceptance  of  personal  security  for  purchase  money  not  an  aban- 
donment of  lien. 
AooiDBNT. — See  Conoukeent  Jueisdiotion,  11. 
AcooTJNT. — See  Cokodbrent  Jueisdiotion,  409. 
Acquiescence,  34. 

Where  owner  of  estate  stands  by,  and  permits  improvements,  34. 

By  cestui  que  trust  in  breach  of  trust,  129. 

Of  feme  coverts,  ib. 

Of  infants,  ib. 
Actual  notice. — See  Maxims,  28. 
Ademption  of  legacy. — See  Satisfaction,  200. 
Administeation  of  assets.  — See  Assets. 

Advance  of  money  for  carrying  on  suit  where  not  champerty,  78. 
Adyanc  ement — 

Presumption  of,  as  to  resulting  trust,  97. 

In  whose  favour  it  arises,  ib. 

Legitimate  child,  ib. 

Wife,  lb. 

Eebuttable  by  parol  evidence,  98. 

Contemporaneous  acts  or  declarations  by  the  father,  ib. 

Subsequent  declarations  of  father  may  be  used  against,  but  not  for 
him,  99. 

Presumption  not  rebutted  by  receipt  of  rents  by  father,  ib. 

By  father  to  child,  to  whom  he  is  indebted,  208. 
AsEnt,  notice  to,  31.— See  Notice. 
Agents  cannot  purchase  estate  of  the  principal,  nor  derive   benefit 

from  the  estate  of,  118. 
Ante-nuptial — 

Parol  agreement,  67. 

Post-nuptial  settlement  in  pursuance  of,  ib. 
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Assets — 

Not  marshalled  in  favour  of  charities,  92, 

Distinction  between  legal  and  equitable,  214. 

The  latter  distributable  pa/ri  passu,  ih. 

Distinction  refers  to  creditor's  remedies,  215. 

Legal,  are  those  recoverable  by  executor  virtiUe  officii,  ib. 

Course  of  administration  of  legal,  ib. 

Lands  not  charged  with  debts,  legal  assets  by  3  &  4  Will.  IV,, 

cap.  104,  216. 
Order  of  payment  out  of  lands  not  charged  with  debts,  ib. 
Debts  ^3,iipari passu  out  of  lands  charged  with  or  devised  for  their 

payment,  217. 
Equitable,  of  two  kinds,  ib. 

1.  By  nature  of  property  itself,  ib. 
Trusts  of  a  chattel,  ih. 

Equity  of  redemption  in  fee,  ib. 
Separate  estate,  218. 

2 .  Equitable,  by  act  of  testator,  ib. 
Charge  of  debts  distinguished  from  a  trust,  ib. 

In  a  trust  for  payment  of  debts  lapse  of  time  no  bar,  ib. 

Except  as  to  personal  estate,  ib. 

In  a  charge  creditors  may  be  barred  by  lapse  of  time,  219. 

What  amounts  to  a  charge  of  debts,  ib. 

General  direction  by  testator  for  payment  of  his  debts,  ib. 

Exceptions,  220. 

1 .  Where  testator  has  specified  a  particular  fund,  ib. 

2.  Where  executors,  not  also  devisees,  are  directed  to  pay  the 

debts,  ib. 
Debts  to  be  paid  out  of  rents  and  profits,  ib. 
Lien  on  land  not  affected  by  a  charge,  ib. 

Neither  bond  debts,  nor  simple  contract,  are  a  lien  on  the  lands,  ib. 
Legatees  postponed  to  creditors,  221. 
Order  of  administration  of  assets,  ih. 

1.  The  general  personal  estate,  legal  assets,  ib. 
What  exonerates  the  personalty,  222. 
Not  a  general  charge  or  express  trust  of  realty,  ib. 
Nor  even,  if  funeral  and  testamentary  expenses  are  charged  on 

realty,  ib. 
Unless  personalty  be  given  at  same  time  of  a  legacy,  223. 
Personal  estate  must  be  given  as  a  specific  legacy,  ib. 
Exoneration  of  mortgaged  estates,  17  &  18  Vict.  c.  113,  ib. 
Mortgaged  estates  primarily  liable,  ib. 
Personalty  primarily  liable,  unless  mortgaged  estate  devised  cum 

onere,  224. 
JMorfcgaged  estate  is  primary  fund  when  it  is  debt  of  ancestor  of 

testator,  ib. 
Unless  adopted  as  per.sonal  estate  of  testator,  ib. 
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Assets — Continued. 

Copyholders  and  freeholders  are  within  the  statute,  qucerc,  as  to 

leaseholds,  225. 
Act  refers  only  to  specific  charges,  ib. 
Vendor's  lien  not  within  the  act,  ih. 
"  Contrary  or  other  intention,"  ib. 
Mortgaged  estate  exonerated,  if  there  is  a  direction  to  pay  debts 

out  of  another  fund,  226. 
But  not  a  mere  general  direction  for  payment  of  debts,  ib. 

2.  Lands  expressly  devised  for   payment   of  debts,  equitable 

227. 

3.  Bealty  descended,  legal,  ib. 

Devise  to  heir  to  make  him  a  purchaser,  ib. 

4.  Realty  devised  charged  with  debts,  equitable  assets,  ib. 
Lands  devised  subject  to  a  mortgage,  228. 

5.  Realty  in  a  residuary  devise,  ib. 

6.  General  pecuniary  legacies,  ib. 

7.  Specific  legacies  and  devises  pro  rata,  ib. 

8.  Property  over  which  testator  has  exercised  a  power  of  appoint- 

ment, 229. 

Equity  will  not  aid  the  non-exec u,tion  of  a  power,  ib. 

The  testator's  intention  is  the  guide,  ib. 

Reasons  why  personalty  is  primarily  liable,  ib. 

Intention  to  benefit  shown  more  clearly  in  a  specific  than  in  a  ge- 
neral legacy,  ib. 

Marshalling  assets. — See  Maeshalling  Assets. 
Assignee — 

Of  chose  in  action,  notice  by,  75. 

Tantamount  to  possession,  ib. 

Gives  right  in,  rem,  76. 

Takes  chose  in  action  subject  to  equities,  ib. 

Exception  as  to  negotiable  instruments,  77. 

Assignments  contrary  to  public  policy,  ib. 

Partaking  of  nature  of  champerty  and  maintenance,  ii. 
AssiGNMBJSTTS.— See  Equitable,  72. 

AOXILIART  JUEISDIOTIOK — 

In  aid  of  defects  of  common  law  system,  11. 

Where  plaintiff  having  legal  estate  applies  to  auxUiary  jurisdic- 
tion, defence  of  valuable  consideration  without  notice  is  good, 
22-25. 
Rule  inapplicable  where  jurisdiction  is  concurrent,  25. 
Auxiliary  and  Specially  Remedial  Jueisdiction — 
Discovery,  484. 

Every  bill  in  equity  is  a  bill  of,  ib. 
But  a  bill  of  discovery  proper,  asks  only  for  discovery  in  aid  of 

proceedings  in  another  court,  ib. 
Action  must  be  already  commenced,  ib. 
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AuxiLiABT  AND  SPECIALLY  Kemedial  JuBiSDiCTiON — Continued, 

Jurisdiction  arose  because  at  common  law  defendant  could  not  be 
examined  on  oath,  and  could  not  compel  production  of  docu- 
ments, 486. 

Defence  to  bill  of,'  485. 

Plaintiff  must  appear  to  have  a  title,  486. 

Heir-at-law  during  ancestor's  life  cannot  have,  ib. 

But  heir  in  tail  entitled  to  see  title-deeds,  ib. 

Plaintiff  asking  for,  must  state  a  case  which  would  be  good  ground 
of  action  or  defence,  ib. 

If  matter  doubtful,  ib. 

No  discovery  in  aid  of  suits  not  purely  civil,  487. 

Nor  in  aid  of  another  court  which  could  exercise  the  jurisdic- 
tion, ib. 

Exception,  ii. 

No  discovery  in  aid  of  arbitration,  ib. 

Exception,  ib. 

Married  women  cannot  be  compelled  to  disclose  facts  which  may 
charge  her  husband,  488. 

Professional  confidence,  ib. 

Arbitrators  not  compelled  to  state  the  ground  of  their  award,  ii. 

No  discovery  as  against  a  witness,  ib. 

Nor  against  a  bond  fide  purchaser  for  value  without  notice,  ib. 

Nor  as  against  a  purchaser  without  notice  from  such  bond  fide  pur- 
chaser, ib. 

Bills  to  perpetuate  testimony,  490. 

To  preserve  evidence  in  danger  of  being  lost  before  a  suit  can  be 
brought,  ib. 

The  objection  is,  that  the  depositions  are  not  published  until  after 
the  death  of  witness,  ib. 

When  matter  can  be  at  once  litigated,  490,  491. 

Of  a  right  which  may  be  barred,  491. 

"What  interest  will  entitle  a  plaintiff  to  file  such  a  bill,  ib. 

5  &  6  Vict.  c.  69,  ib. 

Every  species  of  right  now  entitles,  ib. 

Right  before  the  statute,  492. 

Bills  to  take  testimony  de  bene  esse,  ib. 

Can  only  be  brought  when  an  action  is  already  depending,  ib. 

Order  for  examination  de  bene  esse,  where  witnesses  are  danger-' 
ously  ill,  or  cannot  travel,  ib. 

Common  law  courts  have  now  jurisdiction,  493. 

Bills  quia  timet  and  bills  of  Peace,  494. 

In  order  to  prevent  wrongs,'J5. 

Appointment  of  receivers,  ib. 

Directing  security  to  be  given,  ib. 

Bills  of  Peace,  ib. 

Are  generally  brought  after  a  right  has  been  tried',  ii. 
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Auxiliary  and  Specially  Remedial  Jdrtsdiction — Contimied. 

Definition,  494. 

In  order  to  quiet  a  person's  right,  495. 

Interest  reipublicce  ut  sit  finis  litiwm,  ib. 

Where  a  general  right  is  established  against  many,  ib . 

Court  can  bring  aU  the  parties  before  it,  ib. 

Illustrations,  ib. 

Where  party  has  conclusively  established  a  right,  and  is  threatened 
with  fresh  litigation,  496. 

Ejectment,  ii. 

Court  may  try  questions  of  fact,  ib. 

No  perpetual  injunction  in  favour  of  a  private  right  in  contra- 
vention of  a  public,  ib. 

Cancelling  and  delivering  up  of  documents,  498. 

Instrument  ordered  to  be  delivered  up — when  ?  ib. 

On  principle  quia  timet,  ib. 

Granting  such  a  decree  not  matter  of  right,  but  discretion,  ib. 

Voluntary  agreement,  499. 

Relief  granted  on  terms,  iS. 

Where  plaintiff  has  good  defence  at  equity,  though  not  at  law,  ib. 

Voidable  instruments  when  cancelled,  ii. 

Where  obtained  by  party's  own  fraud,  500. 

Gaming  security   decreed  to  be    cancelled  though  both  guilty 
500. 

Where,  though  both  are  participes  criminis,  one  has  been  so  under 
oppression  or  undue  influence,  ib. 

A  guilty  party  can  never  be  relieved  against  one   whom  he  has 
deceived,  ib. 

Instruments  absolutely  void,  501. 

Will  be  ordered  to  be  delivered  up,  ib. 

Negotiable  instruments,  ib. 

Equity  will  not  interfere  where  the  illegality  appears  on  its  very 
face,  502. 

Forged  documents,  ib. 

Wills,  603. 

Bills  to  establish,  ib. 

Court  of  equity  deals  with  wills  incidentally,  ib. 

Devisee  may  come   into  equity  to  establish  a  will  against  heir- 
at-law,  ib. 

Even  though  he  has  brought  no  ejectment,  504. 

Devisee  may  establish  a  will  against  all  setting  up  an   adverse 
right,  ib. 

The  heir-at-law  can  only  come  in  by  consent,  ib. 

Ne  exeat  regno,  505. 

To  prevent  a  person  leaving  the  realm,  ib. 

Regulated  by  usage,  ib. 

Granted  only  in  cases  of  equitable  debts,  ib. 
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Auxtti/VUY  AND  Specially  Remedial  Jurisdiction — Continued. 
Exceptions,  505. 

1.  In  cases  of  alimony  decreed,  where  husband  intends  leaving 

the  jurisdiction,  506. 

2.  Where  there  is  an  admitted  balance,  but  plaintiff  claims  a 

larger  sum,  ib . 
The  debts  must  be  certain  in  their  nature,  ib. 

B. 

Benefioials — 

Trustees  cannot  take  as,  99. 

Devise  with  a  charge  devisees  take  as,.  100. 
Bill  or  Peomissobt-Note — See  Breach  of  Trust,  Lost  Bill. 

Acceptance  of,  in  part  payment  of  purchase-money  no  waiver  of 
lien,  106. 
Bond — 

Assigned  by  memorandum,  not  under  seal,  58. 

Acceptance   of,    for   purchase-money    not    a    waiver   of   lien   on 
estate,  106. 
Breach  of  Trust — See  Cestui  que  Trust. 

Creates  a  simple  contract  debt,  127.  , 

Right  of  following  the  property  into  which  the  trust-fund  has  been 
converted,  ib. 

When  money,  notes,  may  be  followed,  128. 

Interest  payable  on,  ib. 

Release  or  confirmation  by  cestui  que  trust,  129. 


Cancelling  and  DELivBRiNa  dp  of  Documents. — See  Auxiliary  and 

Remedial  Jurisdiction,  498. 
Care  and  Diligence  required  of  trustees  and  executors,  116. 
Cessante  ratione  cessat  lex,  236. 
Cestui  que  use,  40. 
',  que  trust — 

Right  of,  to  follow  trust-fund,  189. 

Death  of,  intestate  and  without  representatives,  100. 

Who  takes  the  realty,  ib. 

Who  takes  the  personalty,  101. 

Where  he  may  obtain  injunction  against  trustee,  114. 

Trustee  cannot  purchase  estate  from,  118. 

Remedies  of,  in  event  of  a  breach  of  trust,  126. 

May  follow  the  property,  127. 

When  notes,  money,  may  be  followed,  128. 

Interest  payable  on  breach  of  trust,  ib. 

Acquiescence  by,  129. 

Release  or  Confirmation  by,  ib. 
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CtlAJIPEETT — 

Assignments  partaking  of  nature  of,  77. 
Where  permitted,  78. 
Charge — 

Difference  between,  and  a  trust,  88. 
Not  within  statutes,  ib. 

On  estate,  purchaser  must  see  to  payment  of,  89. 
Charitable  Trusts. — See  Exclusive  Jukisdiotion,  90. 
Charity. — See  Principles  of  Equity,  1. 
Charities. — See  Exclusive  Jurisdiction,  90. 

Favoured  by  law,  ib. 
Chattels  Personal — 

Trusts  of,  not  within  Statute  of  Frauds,  47. 
Not  within  27  Eliz.  c.  4,  65. 

Assignments  of  contingent  interests,  or  possibilities  in,  not  com- 
plied with,  are  interests  not  valid  in  law,  73. 
Chattels  Real,  trusts  of,  within  Statute  of  Frauds,  47. 
Chose  in  Action — 

Notice  to  assignee  of,  75. 
Tantamount  to  possession,  ib. 
Gives  right  in  rem,  76. 
Assignee  of,*take8,  subject  to  equities,  ib. 
Exception  as  to  negotiable  instruments,  77. 
Assignments  contrary  to  public  policy,  ib. 
Partaking  of  nature  of  champerty  and  maintenance,  ii. 
Choses  in  Action — 

Must   be    reduced  into  possession    by   trustee  without   delay, 

124. 
Whether  subject  of  donatio  mortis  causa,  136. 
Civil  Law — 

Much  resorted  to  in  courts  of  equity,  5. 
Inapplicable  to  English  tenures,  6. 
Unpopularity  of,  temp.  Edw.  III.,  7. 
Class — 

General  intention  in  favour  of  a,  carried  out,  if  particular  intention 
fail,  86. 
Commercial  Purchases — 
No  survivorship  in,  103. 

But  land  devised  in  joint-tenancy,  if  used  for  partnership  purposes, 
still  remains  joint  unless  they  agreed  to  be  held  in  common, 
104. 
Property  purchased  with  partnership  capital  for  purposes  of  part- 
nership trade,  in  the  absence  of  agreement  to  the  contrary,  be 
deemed  personalty,  ib. 
Communication  op  Trust.— See  Creditors,  71. 
Compensation. — See  Election. 
Conscience,  Chancellor  exercises  jurisdiction  over,  40. 

2k 
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CONOUEBENT  JURISDICTION,  TO. 

Where  equity  .has,  with  common  law,  ih. 

Accidents,  11. 

Mistake,  ib. 

Fraud,  ib. 

Specific  performance,  ih. 
Eule  as  to  Talidity  of  defence  of  purchase  for  value  without  notice, 

being  good,  does  not  apply  to,  22-25. 
Accident,  33.3. 
Origin  of,  ib. 
Extends  to  cases  where  there  is  not  a  plain,  adequate,  and  complete 

remedy  at  law,  ib. , 
Division  of  the  subject,  334. 
■VVhere  subject-matter  constitutes  the  ground  of  jurisdiction,  ib. 

Accident,  ib. 
To  give  jurisdiction,  there  must  be  no  complete  legal  remedy,  and 

the  party  must  have  a  conscientious  title  to  relief,  ib. 
Is  there  an  adequate  remedy  at  law  ?  335. 
Courts  of  equity  do  not  lose  their  jurisdiction  because  the  common 

law  courts  have  subsequently  acquired  it  also,  ib. 
Lost  bonds,  ib. 

Originally  no  remedy  at  law,  336. 
Equity  can  gran.t  relief  by  requiring  an  indemnity,  which  a  court 

of  law  cannot  do,  ib. 
Where  discovery  only  is  sought,  no  affidavit  is  neoessaiy  unless 

relief  also  is  asked,  337. 
Loss  of  deed  alone  is  not  sufficient  ground  for  coming  into  equity, 

ib. 
For  law  now  gives  relief,  ib. 

There  must  be  special  circumrstances  irremediable  at  law,  ib. 
Deed  of  land  concealed  by  defendant,  ib. 
Deed  lost  when  parly  in  possession   prays  to  be  established  in 


Where  plaintiff  is  out  of  possession,  ib. 

Lost  negotiable  instruments,  ib. 

No  remedy  originally  at  law,  ib. 

17  &  18  Vict.  0.  125,  gives  courts  of  law  jurisdiction,  339. 

Loss  of  non-negotiable  instrumont,  ib. 

Destroyed  negotiable  instrument,  ib. 

Execution  of  power,  ib. 

Defect  of  execution  remedied,  340. 

In  whose  favour,  ib. 

What  defects  are  aided,  ib. 

Distinction   between    mere    powers    and    powers    in    nature   of 

trusts,  341. 
The  latter  imperative,  ib. 
Non-execution  remedied,  ib. 
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CoNCnKRENT  JUEISEICTION^Couiinued 

Accident  in  payment  by  executors  or  administrators,  341. 

Executors  relieved  in  equity  if  they  have  acted  with  good  faith 
and  caution,  ib. 

They  are  gratuitous  bailees,  342. 

Where  master  of  minor  apprentice  becomes  bankrupt,  ib. 

Reduction  of  Government  stock,  ib. 

Where  equity  will  not  give  relief,  ii. 

In  matters  of  positive  contract,  ib. 

Destruction  of  demised  premises,  343. 

Party  might  have  provided  against  the  accident,  ib. 

Contract  where  parties  are  equally  innocent,  ib. 

Where  party  claiming  relief  has  been  guilty  of  gross  negligence,  ib. 

Must  have  a  clear  vested  right,  344. 

Where  other  party  has  an  equal  equity,  i5. 

Summary,  ib. 

Mistake,  345. 

Ignorantia  legis  neminem  excusat,  ib. 

An  agreement  under  a  mistake  of  law  binding,  ib. 

Apparent  exceptions  where  there  are  circumstances  of  fraud,  346. 

Where  a  party  acts  under  ignorance  of  ■■<  plain  and  well-known 
principle  of  law,  ib. 

Creates  a  presumption  of  fraud,  or  mala  fides,  347. 

Where  mistake  arises  on  a  doubtful  point  of  law,  a  compromise 
will  be  upheld,  ib. 

Family  compromises  upheld  on  this  ground,  ib. 

There  must  be  no  suppressio  veri,  or  suggestio  falsi,  but  a  full  dis- 
closure, ib. 

Family  compromise  upheld  on  public  grounds,  348. 

There  must  be  a  full  and  fair  communication  of  all  the  material 
circumstances  known,  ib. 

Where  position  of  parties  has  been  altered,  349. 

Surprise  remedied,  ib. 

Even  where  it  is  mutual,  ib. 

Equity  will  not  aid  against  a  bona  fide  purchaser  for  value  without 

notice,  350. 
Mistake  of  fact,  ib. 
Relieved  against  in  equity,  ib. 

1.  Must  be  material,  ib. 

Relief  given  whether  mistake  is  mutual  or  unilateral,  ib. 

2.  Must  be  such  as  party  could  not  get  knowledge  of  by  dili- 

gent inquiry,  351. 

3.  Party  having  knowledge  must  have  been  under  an  obligation 

to  discover  the  fact,  ib. 

4.  Where  means  of  information  are  equally  open  to  both,  ib. 
Where  fact  is  equally  unknown  to  both  parties,  ib. 
Groimds  for  equitable  relief,  ib. 
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CoNCURRBNT  Jdrisdiction — Continued. 

Oral  evidence  generally  inadmissible  to  vary  a  wfritteu  docu- 
ment, 352. 

Exceptions,  ib. 

Acccident,  mistake,  or  fraud,  {b. 

Mistake,  not  of  law,  in  a  written  document  may  lie  proved  by  ex- 
trinsic evidence,  ih. 

A  partnership  debt  made  by  mistake  joint,  will  be  reformed  into 
a  joint  and  several  debt,  because  there  is  an  original  joint  and 
several  liability,  353. 

When  obligation  exists  by  virtue  of  covenant  alone  it  must  be 
measured  by  the  covenant,  ib. 

Mistake  in  marriage  settlements,  354. 

1.  Both  articles  and  settlements  before  marriage,  ib. 

2.  Where  pre-nuptial  settlement  purports  to  be  in  pursuance  of 

articles,  ib. 

3.  Extrinsic  evidence  admissible  to  show  that  pre-nuptial  settle- 

ment was  made  in  pursuance  of  articles,  355, 

4.  Settlement  after  marriage,  ib. 
Mistake  must  be  of  both  parties,  ib.        ^ 

Where   instrument   delivered   up  or  cancelled   under  a  mistake, 

356. 
Defective  execution  of  powers,  ib. 
Mistake  in  wills,  ib. 

Mere  misdescription  of  legatee  will  not  defeat  legacy,  ib. 
Legacy  obtained  by  false  personation,  357. 
Revocation  of  legacy  on  a  mistake  of  facts,  ib. 
Party  claiming  relief  must  have  superior  equity,  358. 
No  relief  between  volunteers,  ib. 
Or  where  defect  is  declared  fatal  by  statute,  ib. 
Actual  fraud,  359. 
No  invariable  rule  as  to  relief,  ib. 

Equity  acts  upon  weaker  evidence  than  law  in  inferring  fraud,  360. 
Actual  fraud  of  two  kinds,  jJ. 

1.  Aj-ising  from  the  conduct  of  parties  irrespective  of  the  posi- 
tion of  the  injured  party,  ib. 
Misrepresentation,  361. 
Where  made  intentionally,  ib. 

Where  party  did  not  know  his  assertion  to  be  tr\ie,  ib. 
"  Where  made  with  intent  to  mislead  a  third  party,  ib. 
Must  be  of  some  material  fact,  362. 
Must  be  dans  locum  contractui,  ib. 

Must  be  of  something  in  which  there  is  a  confidence  reposed,  ib. 
Caveat  emptor  where  party  chooses  to  judge  for  himself,  ib. 
The  party  must  be  misled  by  the  misrepresentation,  363. 
To  his  prejudice,  ib. 
If  it  can  be  made  goorl,  equity  will  compel  it,  ib. 


INDEX.  ^17 

CoNOURKENT  JnEiSDiOTiOK — Continued. 

A  person  to  avail  himself  of   another's  fraud   must   himself   be 
innocent,  and  have  given  value,  363. 

Eatifioation,  364. 

Supiyressio  vcri,  ib. 

Facts  must'  be  such  as  the  party  was  under  an  obligation  to  dis- 
close, ib. 

Purchase  of  land  with  mine  unknown  to  vendor  but  known  to 
vendee,  ib. 

If  vendor  must  have  known  that  vendee  could  not  obtain  know- 
ledge, 365. 

As  to  intrinsic  defect  in  personal  chattels,  caveat  emptor,  ib. 

Unless  there  be  some  artifice  or  warranty,  ib. 

Or  vendor  was  bound  to  disclose,  ib. 

Silence  sometimes  tantamount  to  direct  aifirmation,  ib. 

Cases  of  insurance,  ib. 

Insured  must  communicate  all  material  facts  within  his  know- 
ledge, 366. 

Inadequacy  of  consideration  will  not  per  te  avoid  a  contract,  ib. 

Inadequacy  may  be  evidence  of  fraud,  and  then  it  will  avoid  a. 
contract,  ib. 

It  must  be  shocking  the  conscience,  367. 

Equity  will,  not  aid  where  parties  cannot  be  placed  in  statu  quo,  , 
368. 

Gifts  and  legacies  on  condition  against  marrying  without  consent,  ib. 
2.  Cases  of  fraud  arising  from  the  condition  of  the  injured  par- 
ties, ib. 

Free  and  full  consent  necessary  to  every  agreement,  ib. 

Persons  not  compotes  mentes,  ib. 

Contract  with  lunatic  in  good  faith,  and  for  his  benefit,  will  be 
upheld,  369. 
(2.)  Drunkenness,  ib. 

Must  be  excessive  in  order  to  set  aside  contract,  ib. 

Slight,  not  a  cause  for  relief  unless  unfair  advantage  taken,  ib. 

Parties  left  to  remedy  at  law,  ib. 
(3.)  Imbecile  persons,  370. 

(4.)  Persons  of  competent  understanding  under  undue  influence, 
ib. 

Duress,  ib. 

Extreme  necessity,  ib. 
(5.)  Infants,  ib. 

Liable  for  necessaries,  371. 

Equity  will  not  uphold  agreement  to  prejudice  of,  ib. 

Acts  of  lunatic  are  void,  ib. 

Feme  covert  no  capacity  to  contract  at  law,  ib. 

Separate  estate  in  equity,  ib. 

Constructive  fraud,  373. 
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Three  classes,  373. 

(1 .)  Constructive  frauds  as  contrary  to  public  policy,  ib. 
Marriage  brokerage  contracts,  ib. 

Reward  to  parent  or  guardian  to  consent  to  marriage  of  child,  ib. 
Secret  agreement  in  fraud  of  marriage,  374. 

Rewards  given  for  influencing  another  person  in  making  a  will,  ib. 
Contracts  in  general  restraint  of  marriage,  void,  ib. 
Of  trade,  375. 

But  not  special  restraint,  ib. 

Agreements  founded  on  violation  of  public  confidence,  ib. 
As  buying  and  selling  offices,  ib. 

Neither  party  to  an  illegal  agreement  is  aided,  as  a  general  rule,  ib. 
Except  where  agreements  are  contrary  to  public  policy,  ib. 

(2.)  Constructive  frauds  arising  from  a  fiduciary  relation,  376. 
Gifts  from  child  to  parent  void  if  not  in  perfect  good  faith,  ib. 
Gift  by  child  shortly  after  minority,  ib. 
Guardian  and  ward  cannot  deal  with  each  other  during  continuance 

of  the  relation,  377. 
Gift  by  ward  soon  after  termination  of  guardianship  viewed  with 

suspicion,  ib. 
Gift  upheld  when  influence  and  legal  authority  have  ceased,  ib. 
Quasi-guardian,  ib. 
Medical  advisers,  ib. 
Ministers  of  religion,  ib. 
Solicitor  and  client,  ib. 
Gift  from  client  to  solicitor  pending  that  relation  cannot  stand,  378. 
Solicitors  may  purchase  from  client,  ib. 
But  there  must  be  perfect  bond  fides,  ib. 
Rule  as  to  gifts  is  absolute,  ib. 
Solicitor  must  make  no  more  advantage  than  his  fair  professional 

remuneration,  379. 
Agreement  to  pay  a  gross  sum  for  past  business  is  valid,  ib. 
But  not  for  business  hereafter  to  be  done,  ib. 
Trustee  and  cestui  que  trust,  ib. 
Trustees  must  not  place  themselves  in  a  position  inconsistent  with 

the  interests  of  the  trust,  ib. 
Purchase  by  trustee  from  cestui  que  trust  cannot  be  upheld,  ib. 
Except  on  clear  and  distinct  and  fair  contract  that  the  cestui  que 

t-mst  intended  the  trustee  to  purchase,  380. 
Trustee  may  purchase  from  cestui  que  trust,  who  is  sui  juris,  and 

has  discharged  him,  ib. 
Gift  to  trustee  treated  on  same  principles  as  one  between  guardian 

and  ward,  ib. 
Principal  and  agent,  381. 

Entire  good  faith  and  complete  disclosm'e  necessary  in  dealings 
between  principal  and  agent,  ib. 
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Agent  cannot  make  any  secret  profit  out  of  his  agency,  381. 

Other  cases  of  confidential  or  fiduciary  relations,  ib. 

Counsel,  ib. 

Auctioneers,  ib. 

Debtor,  creditor,  and  sureties,  382. 

Creditor  doing  or  omitting  any  act  to  the  injury  of  sureties,  re- 
leases the  latter,  ib. 

(3.)  Constructive  frauds,  as  being  unconscientious  or  injurious  to 
the  rights  of  third  parties,  ib. 

Statute  of  Frauds,  ib. 

Cannot  be  set  up  as  a  protection  to  fraud,  ib. 

If  contract  not  put  into  writing  through  fraud  of  a  party,  he  can- 
not set  it  up  as  a  defence,  ib. 

Common  sailors,  ib. 

Bargains  with  heirs  and  expectants,  383. 

Knowledge  of  persons  standing  in  loco  parentis  does  notper  se  make 
invalid  transactions  valid,  ib. 

Post-obits,  384. 

Tradesmen  selling  goods  at  extravagant  prices,  ib. 

Party  injured  may  acquiesce  after  pressure  of  necessity  has  ceased, 
ib. 

Knowingly  producing  false  impression  to  mislead  third  person,  385. 

One  who  enables  another  to  commit  a  fraud  is  answerable,  ib. 

A  man  who  has  title  to  property  standing  by  and  letting  another 
purchase  or  deal  with  it  is  bound,  ib. 

Even  though  there  be  no  fraud,  only  forgetfulne.=s,  ib. 

Agreements  at  auctions  not  to  bid  against  one  another,  386. 

Fraud  upon  consenting  creditors  to  a  composition  deed,  ib. 

A  person  obtaining  a  donation  must  always  be  prepared  to  prove 
bond  fides,  ib. 

A  power  must  be  exercised  bona  fide  for  the  end  designed,  ib. 

Secret  agreement  in  fraud  of  object  of  power,  387. 

Appointment  by  father  to  a  sickly  infant,  ib. 

Doctrine  of  illusory  appointments,  ib. 

Abolished  by  1  Will.  IV.  c.  46,  ib. 

A  man  representing  a  certain  state  of  facts  as  inducement  to  a  con 
tract  cannot  derogate  from  it  by  his  own  act,  388. 

Suretyship,  389. 

(1.)  Utmost  good  faith  required  between  all  parties,  ib. 

What  concealment  of  facts  by  creditor  releases  surety,  ib. 

Fact  must  have  been  one  which  creditor  was  under  obligation  to 
disclose,  ib. 

True  criterion — was  there  anything  which  might  not  naturally  be 
expected  to  take  place  between  the  parties,  390. 

Rule  as  to  concealment  in  insurance  applicable  to  guaranties 
wrong,  ib. 
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Concealment  of   material  fact,    part   of  the  immediate   transac- 
tion, 391. 

Surety  ought  to  be  informed  of  private  bargain  between  vendor 
and  vendee,  varying,his  responsibility,  ib. 

Creditor  must  inquire  as  to  circumstance  of  suretyship  if  there  is 
ground  to  suspect  fraud  has  been  practised  on  surety,  ib. 

Right   of   creditor    against    surety   regulated  by  instrument   of 
guaranty,  392. 

Joint  bond  not  made  several  as  against  surety,  ib. 

Except  in  case  of  mistake  clearly  proved,  ib. 

Surety  caimot  compel  creditor  to  proceed  against  debtor,  semile,  ib. 

Surety  can  compel  debtor  to  pay  debt  when  due,  398. 

Surety  paying  debt  entitled  to  reimbursement  from  debtor,  ib. 

If  creditor  has  taken  collateral  securities  from  debtor,  surety  on 
paying  debt  is  entitled  to  them,  ib. 

Except  formerly,  such  securities,  as  were  extinguished  by  pay- 
ment, 394. 

Exception  abolished  by  19  &  20  Vict.  u.  97,  s.  5,  ib. 

Surety  paying  debt  can  compel  co-sureties  to  contribute,  ib. 

Contribution  in  equity  grounded  on  general  justice,  and  not  ou 
impKed  contract,  ib. 

At  law  contribution  is  founded  on  contract,  395. 

Different  effects  of  insolvency  of  one  surety,  at  law  and  in  equity,  ib. 

No  contribution  at  law    against   representatives   of  a   deceased 
surety,  ib. 

Parol  evidence  to  show  that  apparent  principal  was  surety,  now 
allowed  at  law,  ib. 

Surety  may  hmit  his  liability  by  express  contract,  396. 

Surety  can  only  charge  debtor  for  what  he  actually  paid,  ib. 

ff  hat  win  discharge  a  surety,  ib. 

If  creditor  varies  contract  with  debtor  without  privity  of  surety,  ib. 

If  creditor  give  time  in  a  binding  manner  to  debtor  without  con- 
sent of  surety,  397. 

Surety  not  released  if  his  rights  are  accelerated,  semble,  ib. 

If  creditor,  giving  time,  reserve  his  rights  against  surety,  the  latter 
is  not  discharged,  ib. 

Release  of  one  surety,  even  though  a  mistake  of  law,  releases  co- 
sureties, 398. 

But  not  if  release  is  taken  as  a  covenant  not  to  sue,  ib. 

Creditor,  giving  time,  cannot  reserve  his  right  against  surety  if  he 
release  the  debtor,  ib. 

Surety  on  payment  is  entitled  to  all  securities  which  creditor  has 
against  debtor,  ib. 

Surety  released  if  creditor  loses  or  allows  securities  to  go  back 

into  creditor's  hands,  399. 
Partnership,  400. 
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Equity  has  a  practically  exclusive  jurisdiction,  400. 

1.  Decree  of  specific  performance  of  agreement  to  enter  into 

partnership  for  definite  time,  ih. 

2.  Enforces  articles  of  partnership,  ib. 

Injunction  against  omission  of  name  of  one  of  partners,  401. 

Injunction  against  carrying  on  another  business,  ib. 

Injunction  against  destruction  of  partnership  property,  or  exclu- 
sion of  partner,  ib. 

Courts  of  equity  will  not  decree  specific  performance  of  articles 
where  remedy  at  law  is  entirely  adequate,  ib. 

Nor  of  an  agreement  to  refer  to  arbitration,  402. 

Dissolution  of  partnership,  ib. 

1.  By  operation  of  law,  ib. 

2.  By  agreement  of  parties,  ib. 

Partnership  at  will  may  be  dissolyed  at.  any  moment,  ib. 
Dissolution  by  event  provided  for,  403. 

Partnership  continuing  after  term  agreed  on,  is  partnership  at  will, 
on  old  terms,  ib. 

3.  By  decree  of  court,  ib. 
Where  induced  by  fraud,  ib. 

Gross  misconduct  and  breach  of  trust,  ib. 

Continual  breaches  of  contract,  404. 

Wilful  and  permanent  neglect  of  business,  ib. 

Mere  disagreement  or  incompatibility  of  temper  not  a  ground  for 
dissolution,  ib. 

Unless  such  be  to  make  it  impossible  to  carry  on  the  business,  ib. 

Insanity  of  partner,  ib. 

Account  on  dissolution,  405. 

Receiver  appointed  only  in  case  of  dissolution,  ib. 

Account  where  no  dissolution  is  prayed,  ib. 

Partner  making  advantage  out  of  partnership  a  trustee  for  others,  ib. 

Courts  of  equity  preferable  to  those  of  law,  406. 

In  equity  land  bought  for  partnership  purposes  is  money,  ib. 

And  personal  representatives  will  take,  ib. 

Creditors  may,  on  decease  of  one  partner,  go  against  survivors, 
or  against  the  estate  of  deceased,  ib. 

Separate  creditors  paid  out  of  separate  estate  before  partnership 
creditors,  ib. 

Partnership  creditors  paid  out  of  partnership  funds  before  separate 
creditors,  407. 

Two  firms  having  a  common  partner  cannot  sue  each  other  at  law, 
but  may  in  equity,  ib. 

At  law  one  partner  cannot  sue  his  co-partner  in  a  partnership  trans- 
action— he  may  in  equity,  408. 

Account  at  common  law  dilatory  and  inconvenient,  409. 

Where  it  lay,  ib. 
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(1.)  In  cases  of  privity  of  deed  or  law,  4G9. 

(2.)  Between  merchants,  ib. 
Suitors  preferred  equity  'oecause  of  its  powefs  of  discovery  and  ad- 
ministration, jh. 
In  what  case  equity  allows  account,  410. 

(1.)  Principal  against  agent,  ib. 
Cestui  qtie  trust  against  trustee,  ib. 
Agent  cannot  have  an  account  against  his  principal,  ib. 

(2.)  Cases  of  mutual  accounts  between  plaintiff  and  defendant, 
411. 
Mutual  accounts  where  each  of  two  parties  has  received  and  paid 

on  other's  account,  iJ. 
No  account  if  it  is  a  mere  question  of  set-off,  ib. 

(3.)  Circumstances  of  great  complication,  ib. 
The  test  is — can  the  accounts  be  examined  on  a  trial  at  Nisi  Prius  ? 

412. 
Compulsory  reference  to  arbitration  by  17  &  18  Vict.  c.  125,  s.  3,  ib. 
Matters  of  defence  to  an  accoimt,  ib. 
Settled  account,  ib. 

Equity  wiU'open  the  whole,  if  there  be  mistake  or  fraud,  413. 
In  other  cases  particular  items  only  wUl  be  examined,  ib. 
Surcharge,  ib. 
Falsity,  ib. 

What  is  a  settled  or  stated  account  ?  ib. 

Court  unwilling  to  open  settled  accounts  except  as  against  trustee,  ib. 
Set-off  and  appropriation  of  payments,  414. 

(1.)  Set-off — at  law,  no  set-off  in  case  of  mutual  unconnected 
debts,  415. 
As  to  connected  accounts,  balance  recoverable  both  at  law  and 

equity,  ib. 
If  demands  are  connected,  equity  sometimes  interposes,  ib. 
Though  mutual  independent  debts  where  there  is  mutual  credit, 

416. 
No  set-off  in  such  a  case  at  law,  ib. 
Mutual  equitable  debts,  or  a  legal  debt  on  one  side,  and  equitable 

debt  on  the  other,   and  there  is  a  mutual  credit  as  to  such 

debts,  ib. 
Mere  cross  demands  are  not  sufficient  for  equity  to  interpose,  417. 
Parties  seeking  set-off  must  show  some  equitable  ground,  ib. 
Cross  demands  which,  if  recoverable  at  law,  would  be  a  subject  of 

set-off,  equity  reUeves,  ib. 
No  set-off  of  debts  accruing  in  different  rights,  ih. 
Except  in  cases  of  fraud,  &c.,  418. 
Appropriation  or  imputation  of  payments,  ib. 
Debtor  has  first  right  to  appropriate  payments  to  which  debt  he 

pleases  at  time  of  payment,  419. 
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If  debtor  omit,  creditor  may  make  appropriation,  419. 

But  not  to  an  illegal  debt,  420. 

Creditor  may  appropriate  to  a  debt  barred  by  statute,  ih. 

But  this  will  not  revive  a  debt  already  barred,  ih. 

General  payment  by  debtor  takes  a  debt  not  already  barred  out  ol' 

the  statute,  but  does  not  revive  one  barred,  ih. 
If  neitlier  make  appropriation,  the  law  makes,  ii>. 
Cases  of  running  accounts  in  partnership,  ib. 
Clayton's  case,  ib. 

Sum  first  paid  in  is  presumed  to  be  first  drawn  out,  421. 
Account  is  not  to  be  taken  backwards;  and  balance  struck  at  head 

instead  of  foot,  ib. 
Specific  performance,  423. 
Breach  of  contract  at  common  law  renders  only  liable  to  damages, 

423. 
In  equity  contract  must  be  exactly  performed,  ib. 
Inadequacy  of  remedy  at  law,  ground  of  equitable  jurisdiction,  ih. 
Equity  will  not  decree  performance  of  an  illegal  or  immoral  act,  ib. 
Or  of  agreement  without  consideration,  424. 
Nor  of  a  contract  which  the  court  cannot  enforce,  ib. 
Where  personal  skill  is  required,  ib. 

Specific  performance  of  good-will  of  a  business  alone  refused,  425. 
Contracts  to  build  or  repair  not  enforced,  because  remedy  at  law, 

ib. 
And  too  uncertain,  ii. 
Revocable  contract  will  not  be  enforced,  ib. 
Mutuality  of  remedy,  426. 
Infant  therefore  cannot  compel,  ib. 
Statute  of  Frauds  exception,  ii>. 
Division  of  subject,  ib. 

No  difference  between  realty  and  personalty,  427. 
Contracts  as  to  personalty  not  enforced,  because  remedy  at  law,  ih. 
Legal  remedies  as  to  contracts  concerning  land  inadequate,  ib. 

(1.)  Contracts  respecting  personal  chattels,  ih. 
Are  damages  at  law  adequate  compensation  ?  ib. 
Contract  as  to  railway  shares,  428. 
Such  shares  are  limited  in  number,  ib. 
Sale   of  assigned   debts   under  bankruptcy  enforced   at   suit   of 

vendor,  ib. 
Where  bill  lies  for  purchaser  it  lies  for  vendor,  429. 
Contracts  as  to  rare  and  beautiful  articles  of  vertu,  ih. 
Delivery  up  to  artist  of  picture  painted  by  himself,  ib. 
Unless  he  has  fixed  price,  ib. 

Also  of  heir-looms  and  other  chattels  of  peculiar  value,  ih. 
The  Pusey-horn,  ib. 
Damages  not  compensation,  430. 
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■  Where  any  fiduciary  relation  exists,  430. 
Common  law  powers  as  to  specific  delivery,  17  and  18  Vict.  c. 

125,  ib. 

(2.)  Contracts  respecting  land,  i&. 
Almost  universally  enforced,  431. 
Damages  at  law  no  remedy,  ib. 
Statute  of  frauds  broken  in  upon  where  it  is  unconscientious  to 

rely  on  it,  ib. 
What  will  take  a  parol  contract  out  of,  432. 
Where  agreement  is  confessed  by  defendant's  answer,  ib. 
Unless  defendant,  notwithstanding,  insists  on  the  defence,  ib. 
Where  contract  is  partly  performed  by  party  seeking  aid,  433. 
Else  fraud  would  be  committed  on  plaintiff,  ib. 
Acta  of  part  performance  must  be  referable  alone  to  agreement 


Introductory  or  ancillary  acts  not  part  performance,  ib. 

Mere  possession  of  the  land  not  part  performance,  if  held  imder 

previous  tenancy,  434. 
But  delivery  of  possession  under  contract  is,  ib. 
Especially  if  tenant  has  made  improvements,  ib. 
Tenant  would  else  be  liable  as  a  trespasser,  435. 
Agreement  must  originally  have  been  cognisable  in  a  court  of 

equity,  independently  of  acts  of  part  performance,  ib. 
Payment  of  part  or  whole  of  purchase  money  is  not,  ib. 
Repayment  will  put  parties  into  same  position  as  before,  ib. 
Section  17  provides  for  part  payment  as  to  goods,  436. 
Exjpressio  unius,  exclusio  alterius,  ib. 
Marriage  is  not  part  performance,  ib. 

Acts  of,  independently  of  marriage,  take  case  out  of  statute,  ib. 
Post-nuptial  written  agreement  in  pursuance  of  ante-nuptial  parol 

agreement,  437. 
Representation  for  purpose  of  influencing  another,  which  has  that 

effect,  will  be  enforced,  ib. 
Where  on  marriage  third  party  makes  representation,  on  faith  of 

which  marriage  takes  place,  he  is  bound  to  make  it  good,  ib. 
Representations  of  mere  intention,  or  a  promise  upon  honour,  438. 
Where  a  party  has  by  his  own  fraud  prevented  the  contract  from 

being  reduced  into  writing,  ib. 
Promise  by  husband  to  leave  property  by  will  not  enforced,  439. 
AVhere  agreement  concerning  land  is  not  put  into  writing  by  fraud 

of  one  of  parties,  ib. 
Grounds  of  defence  to  suit  for  specific  performance,  440. 
Misrepresentation  by  plaintiff  having  reference  to  contract,  ib. 
To  entitle  plaintiff  to  more  than  legal  relief,  he  must  have  a  con- 
scientious title,  ib. 
Parol  evidence  of  mistake  is  admissible,  ih. 
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Statute  does  not  say  a  written  agreement  shall  bind,  but  an  un- 
written agreement  shall  not  bind,  HI. 

Contract  not  enforced  where  defendant  has  been  led  into  an  error 
even  through  carelessness,  ib. 

But  liable  for  damages  at  law,  ib. 

Contract  not  enforced  where  defendant  did  not  intend  to  pur- 
chase, 442. 

Effect  of  mistake,  apparent  variation  set  up  as  defence,  ib. 

Where  error  arose  not  in  original  agreement  but  in  writing,  443. 

At  suit  of  purchaser,  ib. 

At  suit  of  vendor,  ib. 

Either  party  may  ask  the  court  to  be  neutral,  unless  other  party 
will  perform  omitted  term,  444. 

Where  variation  arises  from  subsequent  parol  evidence,  ib. 

Distinction  between  plaintiff  seeking  and  defendant  resisting 
specific  performance,  ib. 

Misdescription  a  ground  of  defence,  .445. 

Where  it  is  of  a  substantial  character,  ib. 

Is  a  question  of  fact,  446. 

Where  vendor  seeks  specific  performance,  freehold  instead  of  copy- 
hold, ib. 

Under  lease  for  an  original  lease,  ib. 

Where  difference  is  slight,  and  a  proper  subject  for  compensation, 
it  will  be  enforced  with  compensation,  447. 

As  to  area  of  land,  ib. 

No  compensation  where  there  has  been  fraud,  ib. 

Nor  where  compensation  cannot  be  estimated,  ib. 

Purchaser  can  compel  specific  performance  with  an  abatement,  ib. 

Vendor  must  sell  what  interest  he  has  if  purchaser  elect,  448. 

Partial  performance  not  compelled  where  unreasonable  or  pre- 
judicial to  third  parties,  ib. 

Lapse  of  time,  ih. 

At  law,  time  always  of  essence  of  contract,  ib. 

Equity  is  guided  by  nature  of  case  as  to  time,  ib. 

When  lapse  of  time  is  a  bar  in  equity,  449. 

1.  Where  time  was  originally  of  the  essence  of  the  contract,  ib. 

2.  Where  made  essence  of  the  contract  by  subsequent  notice,  ib. 

3.  Where  lapse  of  time  is  evidence  of  laches  or  abandonment,  ib. 
Equity  will  refuse  aid  unless  a  party  comes  with  clean  hands, 

450. 

No  specific  performance  where  there  is  great  hardship  in  the  con- 
tract, ib. 

Or  where  it  involves  the  doing  of  an  unlawful  act,  or  breach  of 
trust,  ib. 

Injunction — definition,  451. 

Its  object  is  preventive  rather  than  restorative,  ib. 
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Jurisdiction  arose  from  want  of  adequate  remedy  at  law,  451. 
Two  classes  of  injunctions,  452. 

1.  To  stay  proceedings  at  law,  ih. 

This  power  does  not  interfere  with  common  law,  ib. 

Equity  acts  in  personam  on  the  conscience  of  the  person  enjoined, 

Courts  of  law  must  not  be  made  a  means  of  committing  fraud,  453. 
Equity  may  restrain  proceedings  in  a  foreign  court,   if  parties 

within  jurisdiction,  ib. 
Relief  where  the  remedy  at  law  would  be  complete  if  proofs  could 

be  had,  ib. 
So  in  cases  of  purely  equitable  rights,  ih. 
Equity  will  restrain  proceedings  on   an  instrument  obtained  by 

fraud  or  undue  influence,  454. 
Onus  on  party  who  obtains  an  instrument  under  circumstances  of 

suspicion  to  prove  bona  fides,  ib. 
Loss  by  executor  or  administrator  of  assets  without  his  default,  ib. 
Court  will  restrain  proceedings  against  him  at  law  by  the  creditors, 

ib. 
Equitable  title  protected  against  legal  title,  ib. 
Husband  trustee  for  wife  of  separate  property  not  vested  in  other 

trustees,  455. 
If  a  representation  be  made,  inducing  another  to  do  an  act,  it  must 

be  made  good,  ib. 
A  party,  claiming  a  title  in  himself,  stands  by  while  another  is 

dealing  with  the  property  as  his  own,  ib. 
Injunction  on  creditor's  bill  for  administration,  456. 
A  party  cannot  bring  several  suits  for  one  and  the  same  purpose, 

ib. 
Except  in  case  of  mortgagees,  ib. 

Court  protects  its  own  officers  who  execute  process,  ib. 
Where  equity  will  not  stay  proceedings  at  law,  457. 
In  criminal  matters,  or  not  purely  civU,  ib. 
Where  ground  of  defence  equally  available  at  law,  ib. 
Matter  duly  adjudicated  upon  by  common  law  court  cannot  be 

opened  in  equity,  ib. 
Except  in  cases  of  fraud,  &o.,  458. 
Equitable  defences  allowed  at  common  law,  ib. 
But  only  where  equity  would  grant  an  unconditional  and  perpetua 

injunction,  459. 
Defendant  cannot  be  compelled  to  plead  an  equitable  defence  at 

law,  ib. 

2.  Injunctions  against  wrongful  acts  of  a  special  nature,  ib. 
Two  classes,  ib. 

(1.)  Injunctions  in  cases  of  contract,  ib. 
Co-ostensive  with  the  jurisdiction  to  compel  specific  perf  ormance.ii 
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Injunction  a  mode  of  specific  performance  of  negative  agreements, 
460. 

Equity  will  compel  specific  performance  of  one  part  of  an  agree- 
ment, though  it  cannot  of  another,  461. 

Though  it  cannot  compel  specific  performance  it  will  bind  men's 
consciences,  as  far  as  possible,  462. 
(2.)  Injunctions  in  specific  cases  independent  of  contract,  ib. 

WhereTcr  there  is  a  right,  there  is  »  remedy  for  its  breach,  if  the 
right  be  cognisable  in  a  court  of  justice,  ii. 

Equity  will  not  interfere  where  legal  remedy  ia  complete,  463. 

1.  Jurisdiction  in  oases  of  waste,  ib. 
Arose  from  incompetency  of  common  law,  ib. 
Common  law  powers  over  waste,  ib. 

In  what  cases  equity  interferes,  ib. 

Equitable  waste,  464. 

Where  a  person  is  dispunishable  at  law,  ib. 

Where  tenant  for  hfe  abuses  his  legal  right  to  commit  waste,  ib. 

Tenant  in  tail  after  possibility  of  issue  extinct,  ib. 

Where  aggrieved  party  has  purely  an  equitable  title,  465. 

Mortgagor  and  mortgagee,  ib. 

Permissive  waste,  ib. 

2.  Nuisances,  ib. 

Public  nuisances  abated  by  indictment,  but  sometimes  also  by  in- 
formation by  way  of  injianction,  ib. 
Where  it  causes  special  damage,  466. 
Private  nuisances,  ib. 

Court  will  not  interfere  if  it  can  be  compensated  by  damages,  ib. 
Where  injury  irreparable,  ib. 
Darkening  ancient  lights,  467. 
Right  to  lateral  support  of  soil,  ib. 
Of  soil  with  buildings  on  it,  ib. 
Pollution  of  streams,  ib. 
Plaintiff  would  otherwise  have  to  bring  a  series  of  actions,  468. 

3.  Copyright,  &c.,  ib. 

Pamages  at  law  utterly  inadequate,  ib. 

In  cases  of  patents,  injunction  not  matter  of  course,  depends   on 

circumstances,  469. 
Has  it  been  in  existence  for  a  long  time  ?  ib. 
Three  courses  open  to  the  court  in  such  a  case,  ib. 
Injunction  simplidter,  ib. 
Injunction    with    direction    that  plaintiff  establish   his   title   at 

law,  470. 
Withheld  until  plaintiff  does  so,  defendant  keeping  an  account,  ib. 
No  copyright  in  irreligious,  immoral,  or  libellous  works,  ib. 
Has  there  been  an  infringement  of  copyright  ?  ib. 
Bond  fide  quotations,  ib. 
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Bona  fide  abridgment,  470. 

.Bond  fide  use  of  common  materials,  not  infringement,  ib. 
Maps,  calendars,  tables,  &c.,  471. 
Identity  of  errors  a  ground  of  suspecting  piracy,  ib. 
Copyright  in  lectures,  472. 
Copyright  in  letters  on  literary  subjects,  or  private  matters,  ib. 

1.  The  writer  may  restrain  their  publication,  ib. 

2.  The  party  written  to  may  also  restrain  their  publication  by 

a  stranger,  ii. 

3.  Publication  permitted  on  grounds  of  public  policy,  ib. 

Injunction  against  publication  of  an  unpublished  manuscript,  473. 

Against  use  of  trade  marks,  does  not  depend  on  property,  but  be- 
cause equity  will  not  permit  fraud,  ib. 

The  right  tested  by  its  violation,  ib. 

A  man  cannot  be  restrained  from  using  his  own  name  as  vendor 
of  an  article  if  not  guilty  of  fraud,  474. 

Sir  Hugh  Cairns'  Act,  iJ. 

Equity  may  give  damages  where  it  has  a  jurisdiction  to  grant  in- 
junction or  specific  performance,  475. 

Court  of  equity  may  try  questions  of  fact  with  or  without  a 
jury,  ii). 

Construction  and  effect  of  the  act,  ib. 

Jurisdiction  not  extended  where  there  is  «.  plain  common  law 
remedy,  ib. 

No  damages  where  the  contract  cannot  be  performed  at  all,  ib. 

No  relief  where  damages  only  are  asked  for,  ib. 

Where  court  may  compel  specific  performance  of  part  of  an  agree- 
ment, it  may  give  damages  for  breach  of  another  part,  which  it 
could  not  have  enforced,  476. 

Has  no  jurisdiction  simply  on  a  building  contract,  ib. 

If  the  court  acquire  jurisdiction  it  may  give  damages,  ib. 

Injunction  at  common  law,  477. 

An  action  must  have  been  already  commenced,  ib. 

Interpleader,  478. 

Where  two  or  more  persons  claim  the  same  thing  from  a  third 
person,  ib. 

Suits  at  law  may  be  restrained  till  after  the  right  is  determined,  ib. 

At  law  only  in  cases  of  bailment,  ib. 

Claimant  must  have  no  personal  interest  in  the  subject-mat- 
ter, 479. 

Auctioneer  bringing  interpleader,  and  claiming  commission  at 
same  time,  ib. 

Material  in  suit  that  the  whole  of  the  rights  claimed  by  the  de- 
fendants should  be  finally  determined  by  the  litigation,  480. 

Interpleader  not  applicable  if  plaintiff  under  special  personal 
liability  to  one  of  defendants,  ib. 
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Where  one  title  is  legal  and  the  other  equitable,  480. 

Or  both  equitable,  ib. 

Debt  assigned,  ib. 

Ko  interpleader  in  case  of  adverse  independent  titles  not  derived 
from  the  same  common  source,  481. 

Agent  cannot  have,  against  principal,  ib. 

Exception,  ib. 

Tenant  cannot  file  a  bill  against  his  landlord,  and  a  stranger  claim- 
ing by  a  paramount  title,  ib. 

For  they  do  not  both  claim  the  same  duty,  ib. 

Tenant  attacked,  throws  himself  on  his  landlord,  ib. 

"Where  tenant  may  bring  bill,  482. 

Sheriff  seizing  goods  could  not,  ib. 

He  may  do  so  where  there  are  conflicting  equitable  claims,  483. 

CONSIDEKATION — 

Trust  may  arise  without,  54. 

Depends  on  relation  of  trustee  and  cestui  que  trust  being  estab- 
lished, 55. 

Where  donor  is  both  legal  and  equitable  owner,  ib. 

Where  trust  actually  executed,  ib. 

Where  donor  declares  himself  trustee,  ib. 

Incomplete  assignment  of  legal  estate,  ib. 

Of  property  not  assignable  at  law,  57. 

Voluntary  assignment  of  policy  of  assurance,  ib. 

Bond  signed  by  memorandum  not  under  seal,  58. 

Where  donor  has  only  equitable  estate,  and  directs  trustees  to 
hold,  59. 

Where  donor  assigns  his  equitable  interest,  60. 
As  to  lands,  ift. 
As  to  personalty,  61. 

For  settlement  must  be  both  for  good  consideration  and  buva  Jldc, 
6-3. 

Who  within  scope  of  marriage,  68. 
CONSTHUOTIVE  NoTIOE.  —  See  Maxims,  29. 
Constructive  Trust. — See  Trust,  48. 
Constructive  Trusts — 

Equitable  liens,  105. 

Vendor's  lien  for  unpaid  purchase-money,  ib. 

Waiver  or  abandonment  of  lien  not  lost  by  taking  «  collateral 
security  per  se,  ib. 

Bond,  106. 

True  rule,  ib. 

Against  whom  lien  may  be  enforced,  108. 

Where  legal  estate  is  outstanding,  ib. 

Vendor  may  lose  his  lien  by  negligence,  109. 

Vendor's  lien  for  prematurely  paid  purchase-money,  110. 

2  L 
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Renewal  of  leases  by  trustee  in  his  own  name,  ib. 

Trustee  has  lien  on  trust-fund  for  expenses  of  renewal,  110. 

What  improvements  allowed  for,  111. 

He  who  seeks  equity  must  do  it,  ib. 

Heir  of  mortgage  trustee  for  personal  representatives,  112. 

CONTEMPOBAHEOUS  AcTS 

Of  father  on  purchase  for  advancement,  98. 
Contingent  and  Futubb  Intekest — 

In  real  estate  may  be  gi'anted  or  assigned  in  law,  73. 

Possibilities,  coupled  with  an  interest  in  real  estate,  may  be  assigned 
in  law,  ib. 
Contingent  Legacy. — See  Satiseaction,  197. 

CONVEKSION — 

Of  terminable  and  reversionary  property,  125. 
General  rule,  140. 
Money  into  land,  ib. 
Under  will,  ib. 
Settlement,  ib. 

1.  What  words  are  necessary,  141. 
Must  be  imperative,  ib. 

Imperative  where  limitations  are  adapted  only  to  land,  ib. 

2.  Time  from  which  takes  place,  142. 
In  wills  from  testator's  death,  ib. 
Deeds  from  execution,  ib. 

The  principle  is  the  same  in  a  deed  as  in  a  will,  143. 

But  the  time  is  different,  ib. 

Rule  as  to  deeds  inapplicable  when  not  the  object,  144. 

As  in  mortgages,  ib. 

Depending  on  a  future  option  to  purchase,  145. 

Rents  until  option  go  to  owner  of  realty,  ib. 

Devise  of  lands  thus  optionally  purchaseable,  146. 

Specific  devise  subsequent  to  the  contract  for  optional  pur- 
chase, ib. 

The  contract  for  optional  purchase  after  a  specific  devise, 
147. 

Distinction,  ib. 

3.  Effects  of,  148. 

4.  Results  of  total  or  partial  failure  of  the  objects,  149. 
Total  failure,  ib. 

Results  where  unconverted,  ib. 
Partial  failure,  150. 
I.  Under  wills,  ib. 

II.  Under  instruments  inter  I'n-ixi,  ib. 
Three  questions,  ib. 
I.  Under  wills,  ib. 
Land  iutu  money,  ib. 
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There  must  be  a  gift  over  to  exclude  the  heir,  151. 
Undisposed- of  proceeds  result  to  the  heir,  152. 
In  what  character  the  land  to  be  sold  results  to  the  heir,  ib. 
Where  sale  is  necessary,  153. 
It  results  as  money  to  the  heir,  ih. 
Money  into  land,  154. 

Undisposed-of  money  results  to  personal  representatives,  ib . 
The  principle  of  Ackroyd  v.  Smithson  applied  to  cases  of 

money  to  be  converted  into  land,  155. 
But  it  results  to  the  personal  representative  as  personalty, 

ib. 
Because  it  first  goes  to  the  executors  as  personalty,  156. 
Blending  of  real  and  personal  estate,  ib. 
Heir-at-law  not  excluded  except  by  a  devise  over,  ib. 
For  purposes  of  will,  or  out  and  out,  157. 
II.  Cases  under  settlement,  ib. 

Property  results  to  settlor  in  converted  form,  158. 
Distinction  between  partial  failure  under  a  will  and  under 
a  settlement,  ib. 
CoPTHOLDs,  trusts  of,  within  Statute  of  Frauds,  47. 
Ceeditoes — ■ 

13  Ehz.  c.  5,  for  protection  of,  64. 

Trusts  in  favour  of,  68. 

Revocable,  ib. 

Amounts  to  mere  direction  to  trustees  as  to  mode  of  disposition,  69. 

Arrangement  for  debtor's  own  benefit  and  convenience,  ib. 

Effect  of  communication  to,  of  trust,  for  benefit  of,  70. 

Trust  irrevocable  after  communication,  and  alteration  of  position 

of,  71. 
A  party  to  a  deed,  ib. 

Order  by  debtor  to  his  creditor  upon  a  third  person,  73. 
Ckown  takes  personalty  where  death  of  settlor,  or  cestv,i  que  trust  with- 
out representatives,  as  bona  vacantia,  101. 
Cy-pres. — See  Exclusive  Jdeisdiction,  90. 


Damages — 

When  granted  in  equity,  475. 
Debts — 

Trust  or  charge  for  payment  of,  87. 

Trust  for  payment  of  certain,  88. 

22  &  23  Vict.  o.  35,  ib. 

23  &  24  Vict.  c.  145,  ib. 

Trustee  buying  up  for  himself,  can  only  charge  what  he  gave,  118, 
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Satisfaction  of  legacies.— See  Satisfaction,  195- 

Direction  for  payment  of,  196. 
Debtob. —  See  Ceeditob,  69. 

Order  by,  upon  a  third  person,  73. 
Debitor  ncm  prmsumitur  donare,  194. 
Declarations — 

By  father  at  time  of  purchase  for  advancement,  98. 

Subsequent,  99. 
Defences,  New — 

Unprovided  for  at  common  law,  9. 

Gave  rise  to  equitable  jurisdiction,  ib. 
Definition  of  equity,  3. 
Delegation — 

By  trustee  of  his  office,  115.  ' 

Where  there  is  a  moral  necessity,  ib. 
Devise — 

On  trust,  devisee  a  trustee,  100.    * 

With  a  charge,  devisee  takes  beneficially,  ih. 
Dif.ectoeS  of  companies  cannot  derive  personal  benefit  in  their  charac- 
ter of,  116. 
Directory  Ti.u.sts. — See  Trust,  49. 
Disability — 

Persons  under,  acquiescence  of,  129. 

Persons  under,  278. 

Separate  estate,  ih. 

Married  women,  ih. 

Rights  of  property  oifeme  covert  at  common  law,  ib. 

Husband  takes  all  her  property  as  a  general  rule,  ih. 

In  consideration  of  maintaining  her,  279. 

Wife  remediless  at  common  law  if  husband  did  not  maintain  her,  ih. 

Interference  of  equity,  ib. 

By  permitting  her  to  hold  separate  estate,  ib. 

By  allowing  her  equity  to  a  settlement,  ih. 
1.  The  wife's  separate  estate,  ih. 

Feme  covert  cannot  at  law  hold  property  apart  from  her  husband, 
280. 

She  may  in  equity,  ih. 

Separate  estate  out  of  what  property,  ib. 

1.  By  ante-nuptial  agreement,  ih. 

2.  By  special  post-nuptial  agreement,  or  where  he  deserts  her,  ih. 
Statutory  enactment  as  to  separate  estate,  ih. 

3.  By  gifts  to  wife  absolutely  from  husband,  281. 

4.  By  gifts  to  her  by  a  stranger  during  coverture,  ih. 

5.  By  special  devise, or  gift  for  that  purpose,  ib. 
Interposition  of  trustees,  ib. 

Unnecessary,  ih. 
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Husband  a  trustee  for  wife,  2S2. 

Words  creating  a  separate  use,  ib. 

No  special  form,  ib. 

Intention  to  exclude  marital  right  must  be  plain,  ih. 

What  words  sufaoient,  283. 

Wife's  power  of  disposition  over  separate  estate,  ib. 

She  may  dispose  of  personalty  without  his  consent,  ih. 

In  realty  she  may  dispose  of  life  estate,  ib. 

She  may  dispose  of  her  fee-simple  estate  by  will  or  deed  as  if 

sold,  284. 
Assent  of  trustees  not  necessary,  ib. 
Separate  property  liable  for  her  breach  of  trust,  ib. 
Except  restrained  from  anticipation,  ib. 

The  savings  or  income  of  separate  estate  are  also  separate,  ib. 
She  may  permit  her  husband  to  receive  it,  285. 
In  any  case  she  is  entitled  to  only  one  year's  account,  ih. 
He  may  take  separate  estate  undisposed  of,  ib. 
Jure  mariti,  or  as  her  administrator,  ib. 
Property  limited  to  such  uses  as  she  may  appoint,  ib. 
Difference  between  property  and  power  of  appointment  in  feme 

covert,  286. 
Separate  property  only  recognised  in  equity,  ib. 
Her  right  to  execute  a  power  recognised  at  law  and  in  equity,  ili. 
Feme  covert  cannot  contract  a  debt  to  bind  her  general  assets,  ib. 
They  are  only  liable  in  case  of  fraud,  ib. 
In  that  case,  her  general  assets  being  liable,  a  fund  appointed  by 

her  is  also  liable,  ib. 
Though  generally  regarded  as  Afe-nie  sole  in  equity  as  to  her  separate 

estate,  ib. 
She  could  not  originally  bind   that  estate  with  debts  in  equity, 

287. 
Eule  relaxed,  'ib. 

Her  separate  estate  was  bound  by  an  instrument  under  seal,  ib. 
By  ordinary  written  agreement,  ib. 
Equity  will  not  allow  her  to  bind  her  separate  estate  on  a  common 

assumpsit,  ib. 
Erroneously  held  that  charging  the  separate  estate  was  executing 

a  power  of  appointment,  288. 
Power  and  separate  property  confounded,  ib. 
Appointees  under  a  power  rank  in  order  of  time,  ib. 
Creditors  of  separate  estate  take  pari  passu,  ib. 
Courts  now  hold  that  to  the  same  extent  that  she  is  regarded  as 

feme  sole  she  may  contract  debts,  289. 
Her  verbal  engagements  now  binding  on  her  separate  estate  semblc, 

ib. 
No  personal  decree  against  &felM  covert,  ih. 
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General  engagements  bind — the  corpus  of  her  personality — rents 
and  profits  of  her  realty — but  not  the  corpus  of  her  realty,  290. 

The  origin  of  restraint  on  anticipation,  ib. 

Separate  estate  alone  destroyed  by  husband's  influence,  ib. 

i''emcco»eri  prohibited  from  talcing  the  income  before  actually  due,ii. 

A  man  or  feme  sole  cannot  be  so  prohibited,  291. 

Restraint  attached  to  future  covertures,  'ib. 

General  rules,  ib. 

She  has  a  jus  disponendi  over  her  separate  property,  ib. 

If  restrained,  she  is  entitled  to  the  present  enjoyment  exclusively, lA. 

Separate  estate  with  or  without  restraint  exists  only  during  cover- 
ture, ib. 

Will  arise  on  marriage,  ib. 

Restraint  on  alienation  depends  on,  and  is  a  modification  of  sepa- 
rate estate — and  has  no  independent  existence,  292. 

When  dis-covert,  she  has  full  powers  of  alienation,  ib. 

In  what  cases  the  trust  will  be  wholly  destroyed,  so  as  not  to  re- 
attach on  re-marriage,  ib. 

If  property  remain  in  statu  quo,  husband  must  take  it  with  trusts 
impressed  upon  it,  ib. 

If  she  sell  it,  and  receive  the  purchase -money,  the  trust  is  de- 
stroyed, ib. 

What  words  will  restrain  alienation,  293 . 

"After  it  should  become  due,''  ib. 

What  words  held  not  sufficient,  ib. 

"  On  her  personal  appearance  and  receipt,"  ib. 

Court  of  equity  cannot  dispense  with  fetter  on  alienation,  294. 

Pin-money  for  wife's  ornament  and  personal  expenditure,  295. 

To  save  constant  application  to  husband  for  trifling  expenses,  ib. 

Gratuitous  post-nuptial  gifts  by  husband,  ib. 

Not  like  her  separate  estate,  ib. 

She  can  claim  only  one  year's  arrears,  296. 

When  she  may  claim  all  her  years,  ib. 

She  cannot  claim  arrears  when  she  has  provided  apparel,  ib. 

Wife's  executors  cannot  claim  even  one  year's  arrears,  ib. 

Paraphernalia,  297. 

Gifts  to  be  worn  as  ornaments,  ib. 

OJd  family  jewels  not  paraphernalia,  ib. 

Post-nuptial  gifts  by  husband  expressly  for  her  wear,  ib. 

Gifts  by  a  stranger  before  or  after  marriage,  ib. 

Wife  cannot  dispose  of  paraphernalia  during  husband's  life,  ib. 

Nor  husband  by  will,  298. 

Paraphernalia  liable  to  his  debts,  ib. 

Widow's  claim  to,  preferred  to  general  legacies,  ib, 

On  partial  alienation  by  husband,  must  be  redeemed  out  of  per- 
sonal assets,  as  against  legatees,  ib . 
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Wife's  equity  to  a  settlement,  299. 

Marriage,  a  gift  of  wife's  property  generally  to  husband,  ib. 
Her  equity  does  not  depend  on  a  right  of  property  in  her,  ib. 
But  arises  from  the  maxim,  "  He  who  seeks  equity  must  do  equity," 

300. 
The  court  imposes  conditions  on  the  husband  coming  as  plaintiff,  ih. 
Principal  extended  to  the  husband's  general  assignees,  ib. 
To  particular  assignees  for  value,  ib. 

Wife  permitted  to  assert  her  right  to  personalty  as  plaintiff,  301. 
To  assert  her  right  to  equity  as  plaintiff  out  of  realty,  ib. 

1.  Absolute  equitable  choses  in  action,  ih. 

2.  Wife's  term,  ib. 

Equitable  interest  in  a  term,  ih. 
Legal  interest  in  a  term,  302. 

3.  Difference  between  absolute  interest  and  lite-interest  of  wife, 

ih. 
Purchaser  of  absolute  interest  bound  by  her  equity,  ib. 
Her  absolute  interest  is  for  benefit  of  wife  and  children,  ib. 
No  provision  for  children  out  of  life-interest,  303. 
Husband  takes  the  fund  as  long  as  he  maintains  the  wife,  ib. 
The  equity  out  of  Hfe-interest  arises  on  failure  to  maintain  her,  ib. 
Purchaser  of,  not  bound  to  inquire  whether  husband  is  maintain- . 

ing  her,  ib. 
Assignee  for  value  before   bankruptcy,   desertion,   or  failure  to 

maintain  her,  has  a  good  title,  304. 
Distinction  between  a  particular  and  a  general  assignee,  ib. 
Husband  maintaining  his  wife  may  alien  her  life-interest,  ib. 
But  a  general   assignee's  right  arises  at  moment  when  husband 

becomes  incapable  of  maintaining  his  wife,  ib. 
Particular  assignee  takes  before  her  equity  arises,  305. 

4.  Equitable  realty,  ib. 

Equitable  tenant  in  tail  of  money  to  be  laid  out  in  land  has  no 

equity  out  of  the  corpvs,  ib. 
Her  equity  attaches  on  what  the  husband  takes  in  her  right,  ib. 
Property  legal  in  its  nature,  made  the  subject  of  a  suit  in  equity, 

is  liable  to  her  equity,  ih. 
The  rule  founded  on  the  maxim,  "  He  who  seeks  equity  must  do 

equity,"  306. 
Husband  may  take  what  he  can  get  at  law,  ib. 
But  in  equity,  seeking  its  aid,  he  must  make  a  provision,  ib. 
Wife  permitted  to  assert  her  equity  as  plaintiff,  307. 
Wife  may  as  plaintiff  claim  a  settlement  out  of  her  realty,  ib. 
Legal  freehold  made  equitable  by  existence  of  a  jointure  term,  ih. 

1.  Wife's  reversionary  interest  in  lands  may  be  conveyed  by  her 

by  deed  acknowledged,  308. 

2.  In  personalty,  ib. 
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"Wife's  choees  iu  action  belong  to  husband  if  he  reduce  them  into 
possession,  308. 

Wife  surviving  her  husband  takes  her  reversionary  interest  which 
he  has  not  reduced  into  possession,  ib. 

Assignee  can  take  no  more  than  the  husband  has  to  give,  309. 

Court  had  not  power  to  take  wife's  consent  to  part  with  her  rever- 
sionary interest.  For  she  would  lose  a  future  possible  equity 
and  her  chance  of  survivorship,  ib. 

She  has  no  equity  out  of  reversionary  interest  so  long  as  rever- 
sionary, ib. 

It  is  an  obligation  fastened,  not  on  the  property,  but  on  the  right 
to  receive  it,  310. 

20  and  21  Vict.,  c.  27,  ib. 

Feme  covert  may  alien  her  reversionary  interest  in  personalty  by 
deed  acknowledged,  ib. 

But  not  property  which  she  is  restrained  from  alienating,  ii. 

Nor  property  settled  on  her  marriage,  ib. 

As  to  cases  not  within  the  act,  311. 

If  husband  die  before  reversion  falls  in,  purchaser  loses  his  pur- 
chase, ib. 

If  reversion  falls  into  possession,  the  husband  and  wife  Uving, 
purchaser  will  take  it,  subject  to  her  equity,  ib. 

If  wife  die  first,  and  then  the  reversion  falls  in,  purchaser  takes aU,i6. 

Husband  bound  by  his  assignment,  ib. 

What  amounts  to  reduction  into  possession,  312. 

Mere  assignment  of  a  reversion  is  not  a  reduction  into  posses- 
sion, ib. 

The  husband  must  actually  reduce  it  into  possession,  ib. 

The  mere  power  of  doing  so  is  not  sufficient,  ib. 

Husband's  transfer  of  title-deeds,  of  which  his  wife  was  equitable 
mortgagee,  is  not  sufficient,  ib. 

Order  of  court  to  pay  wife's  income  into  receiver's  hands  is,  ib. 

Settlement,  if  made,  must  be  on  wife  and  children.  Though  she 
may  waive  it,  and  thus  deprive  her  children,  313. 

"When  their  right  becomes  indefeasable,  ib. 

If  wife  dies  before  bill  filed,  chUdreu  have  no  right,  311. 

If  wife  dies  after  filing  bill,  but  before  decree,  children  have  no 
right,  ib. 

In  ordinary  cases,  a  decree  is  merely  declaratory  of  the  previous 
right  of  plaintiff,  ib. 

Rule  different  where  wife  claims  her  equity,  ib. 

Her  right  is  merely  to  limit  the  prima  facie  marital  right,  315. 

Right  of  children  as  against  husband  arises  on  decree,  ib. 

Right  of  children  may  arise  out  of  contract  by  father,  ib. 

Wife  may  after  decree,  but  before  execution,  waive  her  settlemfut' 
and  so  defeat  her  children,  ib. 
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If  husband  is  bound,  the  children  are  entitled,  316. 

What  will  defeat  her  right  to  a  settlement,  ib. 

Husband's  receipt  of  the  fund,  ib. 

Where  her  debts  exceed  the  fund,  ib. 

By  an  adequate  settlement,  ib. 

Her  adultery  and  desertion  of  the  husband,  ib. 

She  does  not  lose  it,  where  both  are  living  in  adultery,  ib. 

Amount  of  settlement,  ib. 

If  he  refuse,  so  long  as  he  maintains,  he  takes  income,  317. 

Amount  depends  on  circumstances,  ib. 

Previous  benefits  from  husband's  property,  ib. 

Conduct  of  both,  ib. 

Generally  half  is  settled  on  her,  ib. 

Sometimes  the  whole,  ib. 

How  far  binding  as  against  creditors  of  husband,  318. 

If  husband  reduce  her  property  into  possession,  and  then  make  a 

settlement,  it  must  conform  to  13  Eliz.  c.  5,  ib. 
Valid  if  bona  fide,  although  not  a  meritorious  consideration,  ib. 
If  court  decree  the  settlement,  creditors  are  bound,  ib. 
Settlement  by  husband  on  trustees  refusing  to  part  with  the  wife's 

property,  also  good,  ib. 
Settlement  in  derogation  of  marital  rights- 
Wife  must  not  commit  a  fraud  on  marital  right,  319. 
Conveyance  by  Viii&  primd  facie -good,  ib. 

1.  If  during  treaty  for  marriage  she  alienes  without  his  know- 

ledge, property  to  which  she  has  represented  herself  entitled, 
it  is  fraudulent,  ib. 

2 .  So  where  he  did  not  know  her  to  be  possessed  of  such  pro- 

perty, 320. 

3.  Not  fraudulent,  if  to  a  purchaser  for  valuable  consideration 

without  notice,  ib. 
i.  Void,  even  though  meritorious,  if  secret,  ib. 

5.  Knowledge  by  intended  husband  binds  him,  321. 

6.  A  husband  can  only  set  aside  a  conveyance  when  made  pend- 

ing the  marriage  with  him,  ib. 
He  must  be  her  intended  husband,  ib. 

7.  If  he  has  seduced  her  before  marriage  her  conveyance  is  good 

as  against  him,  ib. 
Infants,  322. 
Guardians,  ib. 

1.  Father,  ib. 

2.  Testamentary  guardian,  ib. 

3.  Guardian  appointed  by  court,  ib. 
.Jurisdiction  from  crown  ss  parens patme,  ib. 
Delegated  to  Chancery,  323. 

Becomes  ward  of  court,  when  bill  is  filed  relative  to  his  estalc,  ih. 
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Jurisdiction  over  guardians,  323. 

When  father  loses  his  guardianship,  324. 

Guardian  selects  mode  and  place  of  education  of  his  ward,  ib. 

When  he  gives  security,  ib. 

Must  not  change  character  of  ward's  property,  325. 

Except  where  necessary  for  his  benefit,  ik. 

Representatives  who  would  have  taken  before  the  change,  still  take 
after  the  conversion,  ib. 

Marriage  of  ward  of  court  must  be  with  permission,  326. 

Conniving  at  marriage  of  ward  without  consent  of  court,  a  con- 
tempt, ib. 

Guardian  must  give  recognisance  that  frard  shall  not  marry  with- 
out consent,  ib. 

Improper  marriage  restrained  by  injunction,  327. 

Settlement  must  be  approved  by  court,  ib. 

Considerations  on  settlement,  ib. 

18  &  19  Vict.  c.  143,  binding  settlements  by  infants,  ib. 

Waiver  by  ward  of  her  settlement,  328. 

Father,  not  a  wife,  bound  to  maintain  his  children  at  his  own  ex- 
pense, though  there  is  a  provision  for  maintenance,  ib. 

Except  when  he  is  prevented  by  poverty,  ib. 

When  father  is  entitled  to  an  allowance,  ii. 

How  regulated,  ib. 

Of  persons  of  unsound  mind — 

Jurisdiction  from  crown  as  parens  patriw,  330. 

Chancellor  has  jurisdiction  under  warrant  under  sign-manual,  ib. 

As  well  as  chief  of  the  Court  of  Chancery,  ib. 

A-ppeal  to  Privy  Council,  331. 

Lords  Justices  have  jurisdiction,  ib. 

Extends  to  persons  incapable  of  managing  their  own  affairs,  ib. 

Conversion  of  lunatic's  estate,  ib. 

His  interest  alone  considered,  ib. 

His  representatives  have  no'  equities  between  them.     They  take 
the  fund  in  the  character  in  which  it  is  actually  found,  332. 
Disabilities. — See  Election. 
DisoovEEY.— See  Auxiliary  and  Specially  Remedial  Jurisdiction, 

484. 
Discretion  of  Trustees — 

If  a  gift  for  charities  be  left,  equity  will  not  eifeotuate  it,  93. 
Donationes  mortis  causa — 

Essentials  of,  131. 

Must  be  made  in  expectation  of  death,  ib. 

On  consideration  to  be  absolute  on  donor's  death,  ib. 

Revoked  by  recovery  or  resumption,  ib. 

How  intention  to  give  is  manifested,  132. 

Imperfect  testamentary  gift,  ib. 
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Ineffectual  gift  inter  vivos,  133. 

An  attempt  to  make  an  irrevocable  gift  inter  vivos,  cannot  be  up- 
held as  a,  ih. 

Is  a  gift  to  become  absolute  on  donor's  death,  134. 

"What  is  sufficient,  ib. 

To  donee  or  agent  for  him,  ib. 

Not  to  donor's  agent,  ib. 

Delivery  of  the  means  of  obtaining  the  gift,  good,  ib. 

Donor  must  part  with  dominion  over  the  gift,  135. 

Chose  in  action,  ib. 

What  may  be  given  as  donationes  mortis  causa,  136. 

How  it  differs  from  legacy,  ih. 

How  it  differs  from  a  gift  inter  vivos,  ib. 
DoNOE,  where  declares  himself  trustee,  55. 
Do  WEE — 

Election  with  reference  to. — See  Election,  177. 

"What  is  inconsistent  with  widow's  right  to,  ih. 

E. 

Election — 

Arises  from  inconsistent  or  alternative  gifts,  169. 

Intention  of  testator  to  be  followed,  170. 

Derived  from  civil  law,  ib. 

Under  instrument,  171. 

Against  the  instrument,  ib. 

Compensation  and  not  forfeiture,  172. 

Kules,  ib. 

Cases  where  testator  makes  two  bequests  of  his  own,  in  the  same 
instrument,  ib. 

There  must  be  a  fund  from  which  compensation  can  be  made,  ih. 

Under  powers,  173. 

As  to  person  entitled  in  defaiilt  of  appointment,  ib. 
As  to  person  entitled  under  power,  174. 
Circumstances  essential  to,  ib. 

Absolute   appointment,  with  directions  modifying   the  appoint- 
ment, 175. 
Where  testator  affects  to  dispose  of  his  own  by  an  ineffectual  in- 
strument, 176. 
Infancy,  ih. 
Coverture,  ib. 

WiUs  before  1  Vict.  c.  26,  ib. 
With  reference  to  dower,  177. 

What  is  inconsistent  with  widow's  right  to  dower,  ib. 
Immaterial  whether  did  or  did  not  know  property  not  to  bo  his 

own,  178.  • 

Testator  is  presumed  to  have  given  his  own,  170. 
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Evidence  dehors  the  instrument,  180. 

Persons  under  disabilities,  181. 

Married  women,  ib. 

Infants,  ib. 

Privileges  of  persons  compelled  to  elect,  182. 

What  is  deemed,  ib. 

Length  of  time,  183. 
Enctjmbeanoes^ 

Legal  estate  being  outstanding,  taken  in  order  of  time,  25. 

Notice  immaterial,  26. 
Eqtjalitt  is  equity,  13,  35. 
Equitable  Assignments,  72. 

General  rule  of  law,  ib. 

Disregarded  by  equity,  ib. 

Infringed  even  by  common  law,  ib. 
Equitable  Assignment — 

Power  of  attorney  to  receive  money  and  pay  to  creditor  not,  74. 

"What,  75. 
Equitable  Jurisdiction,  1-11. 

Courts  bound  by  settled  rules  and  precedents,  4. 

Origin  of  extraordinary  jurisdiction  of  Court  of  Chancery,  5. 

Reasons  of  separation  between  Roman  law  and  English,  6. 

New  defences  unprovided  for,  gave  rise  to,  9. 

Ordinance  of  22  Edw.  III.  as  to  matters  "  of  grace,"  10. 

Exclusive  jurisdiction,  ib. 

Trusts,  penalties,  forfeitures,  ib. 

Concurrent  jurisdiction,  ib. 

Auxiliary  jurisdiction,  11. 

Where  equity  cannot  interfere,  ib. 
Equity. — See  Principles  oe. 

Various  senses  in  which  equity  is  used,  1. 

Common  law  as  much  founded  on  natural  justice  and  good  con 
science  as  definition  of,  3. 

Courts  of,  bound  by  settled  rules  and  precedents,  4. 

Modes  of  interpreting  laws  same  in  equity  as  at  common  law,  ib. 

Origin  of  extraordinary  jurisdiction  of  Court  of  Chancery,  5. 

Civil  law  much  resorted  to,  ib. 

Reasons  of  separation  between  Roman  and  English  system,  6 . 

Expansion  of,  owing  to  defects  of  common  law,  7-11. 

Maxims  of,  12,  13. 
Estate — 

Where  defendant  has  legal,  equity  will  not  aid,  19. 

Where  purchaser  obtains  legal,  at  time  of  purchase,  ib. 

Assignment  of  legal,  where  incomplete,  55. 

Where  assignable  5t  law,  5&. 

Not  assignable  at  law,  57. 
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Estates,  Equitable,  ii. 
Exclusive  Jurisdiction,  10. 

Trusts,  penfdties,  forfeitures,  ib. 
Exclusive  Jurisdiction. — See  Trusts,  40. 

Express  public  or  charitable  trusts,  90. 

Charities  favoured  by  law,  ib. 

Charitable  gifts  construed  differently  from  gifts  to  individuals,  10. 

General  intention  effectuated,  ib. 

Doctrine  of  cy-pres,  ib. 

Applies  only  where  there  is  a  general  intention  of  charity,  91 . 

Not  where  there  is  a  specific  object,  ii. 

Defects  of  conveyance  supplied,  ib. 

Lapse  of  time  no  bar,  92. 

Assets  not  marshalled  in  favour  of  charities,  ib. 

Rule  as  to  marshalling,  ib. 

If  gift  be  for  charity,  equity  will  effectuate  it  at  all  events,  93. 

But  if  left  to  discretion  of  trustees,  ib. 

Resulting  trusts  in  gifts  to  charities,  ib. 

1.  Where  no  object  expressed,  general  intention  carried  out,  ib. 

2.  Where   rents   increase,    surplus   applied  to   charitable  pur- 

pose, 94. 
Exception  from  the  foregoing  rules,  ib. 
Executed  or  Executory  Trust. — See  Trust,  48. 

As  to,  equity  follows  law,  49. 
Executors  — 

Before  1  Will.  IV.  u.  40,  if  testator  made  no  express  disposition 

of  the  residue  of  his  personal  estate,  entitled  to  it,  101. 
Except    where    excluded    by    testator's    intention,     express    or 

implied,  ii). 
Now  trustees  for  representatives  of  deceased,  102. 
Care  and  diligence  required  of,  115. 
Answerable  for  their  own  acts  only,  121. 
Difference  between  trustees  and,  ib. 
Joining  in  receipts  prima  fade  liable,  ib. 
Must   not   allow   estate   of  testator   to   remain  out  on  personal 

security,  124. 
Investments  by,  ib. 
In  three  per  cent,  consols,  ih. 
In  Stock  of  Bank  of  England,   Ireland,  and   East  India  Stock, ' 

125. 
With  consent  of  persons  entitled  in  possession  to  receive  the  in- 
come, ib. 
Conversion  of  terminable  and  reversionary  property,  ib. 
Ex  cequo  et  bono,  1 . 
Ex  nudo  pacta  nan  oritvr  actio,  54. 
Express  Private  Trusts.— See  Trusts,  48. 
Express  Trust.— See  Trust,  48. 
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Feme  covert,  concurrence  of. — See  Bkeach  of  Trust,  129. 
Feospment  with  livery  of  seislD. — See  TiiUST,  39. 
Forfeitures,  10,  36. 

Doctrine,  270. 

Penalty,  &c.,  deemed  accessory,  ib. 

Compensation  decreed,  ib. 

Can  compensation  be  made  ?  ib. 

If  so,  equity  relieves,  ib. 

Cannot  avoid  the  contract  by  paying  penalty,  ib. 

Where  covenantor  may  do  either  of  two  things,  paying  higher  for 
one  alternative  than  the  other,  it  is  not  a  penalty,  271. 

Rules  as  to  distinction  between  penalty  and  liquidated  damages, 
272. 

1.  Smaller  sum  secured  by  larger,  ib. 

2.  Covenant  to  do  several  things,  and  one  large  sum  for  breach 
of  any  or  all,  ib. 

Where  amount  of  injury  cannot  be  measured,  273. 

If  only  event  on  which  money  is  to  be  payable,  and  no  means  of 
ascertaining  damage,  ib. 

Mere  use  of  term  "  penalty,"  or  "  liquidated  damages,"  not  con- 
clusive, 27i. 

Question  of  construction,  ib. 

Governed  by  same  principles  as  penalties,  ib. 

From  breach  of  covenant  to  repair,  ib. 

To  insure,  275. 

22  &  23  Vict.,  u.  35,  ib. 

23  &  24  Vict.,  c.  126,  ib. 

Fraud. — See  Conoukrent  Jueisdiotion. 
Frauds — 

Statute  of,  46. 

Exception  from,  47. 

Interests  within,  ib. 

Resulting  trusts  not  within,  96. 

G 
Gifts,  Inter  vivos — 

How  they  differ  from  a  donatio  mortis  causa,  136. 
Good  Consciencb,  33. 
Good  Faith,  ib. 

Gratitude. — See  Principles  of  Equity. 
Guardians — 

Cannot  derive  personal  benefit  irom  the  estate  of  their  wards, 
118. 
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H. 

Heib — See  Convbbsion. 

There  miast  he  a  gift  over  to  exclude,  161. 

Undisposed-of  proceeds  result  to,  152. 

In  what  character  the  land  to  be  sold  results  to,  «6 . 

Where  sale  is  necessary,  15S. 

It  results  as  money  to,  ib. 

Not  excluded  unless  by  a  devise  over,  156. 
Honesty  and  Right. — See  Pbinciples  of  Eqititt,  33. 

I. 

Indemnitt  Clauses  as  to  receipts  by  trustees. — See  Trustees,  122. 
Ignorantia  legis  neminem  excusat. — See  Concubkent  Jurisdiction. 

Mistake,  345. 
Illegitimate  Child  a  stranger. — See  Satisfaction,  201. 
Imperfect  Convetanoe  evidence  of  a  contract,  54. 
Implied  Trust. — See  Trust,  48. 
Implied  Trusts — 

1.  Purchase  in  the  name  of  stranger  results  to  the  purchaser,  95. 

Applicable  to  realty  as  well  as  personalty,  ib. 

Parol  evidence  is  admissible  to  show  actual  purchaser,  96. 

Resulting  trusts  may  be  rebutted  by  evidence  of  purchaser's  in- 
tention, ib. 

Presumption  of  advancement,  97. 

In  whose  favour  it  will  be  raised,  ib. 

1.  Legitimate  child,  ib, 

2.  One  to  whom  the  purchaser  has  placed  himself  in  loco  pa  - 

rentis,  ib. 

3.  Of  a  wife,  98. 
Rebuttable  by  parol  evidence,  ib. 

Of  contemporaneous  acts  or  declarations  by  the  father,  ib. 

Subsequent  declarations  of  the  father  may  be  used  against  but  not 
for  him,  99. 

Presumption  not  rebutted  by  receipt  of  rents  by  father,  ib. 

Where  trusts  do  not  exhaust  the  whole,  the  residue  results,  ib. 

Trustees  cannot  generally  take  beneficially,  ib. 

Devise  with  a  charge,  devisee  takes  beneficially,  100. 

Devise  on  trust,  devisee  a  trustee,  ib. 

Death  of  settlor,  or  cestui  que  trnst  intestate  and  without  repre- 
sentatives, ib. 

As  to  realty,  ib. 

Trustees  take  beneficially,  101. 

The  crown  takes  personalty  as  bona  vacantia,  ib. 

Executors  took  undisposed-of  residue  before  1  Will.  IV.  u.  40,  ib. 

Except  where  excluded 'by  testator's  intention,  express  or  im- 
plied, ib. 
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Executors  now  trustees  for  representatives  of  deceased,  102, 
Resulting  trusts  under  the  doctrine  of  conversion,  ib. 
Joint-tenancy  at  law,  ib. 

Equity  unfavourable  to  survivorship  in  joint-tenancy,  ib. 
Slight  circumstances  defeat  survivorship,  103. 

1.  Advance  of  purchase-money  unequal,  ib. 

2.  Joint-mortgage,  ib. 

3.  No  survivorship  to  commercial  purchases,  ib. 
Land  descended  in  joint-tenancy,  ib. 

Property  purchased  with  partnership  capital,  104. 
In  consi'inili  casu,  8. 

New  defences  unprovided  for  gave  rise  to,  8-11. 
In  cequali  jure,  melior  est  conditio  possidentis,  253. 
Intants. — See  Reoohveesion. 

Election,  176-181. 

Concurrence  of  a  breach  of  trust,  129. 
Injunction. — See  Concubkent  Jurisdiction. 
In  loco  parentis. — See  Satisfaction,  202. 
In  personam. — Equity  acts,  41. 
Intention. — See  Satisfaction,  264. 

Of  purchase. — See  Resulting  Trust,  96. 
Interest — 

Payable  on  breach  of  trust,  128. 

When  extra  chargeable,  ib. 
Interest  Reipvhlicce  ut  sit  finis  litium,  495. 
Interpleader. — See  Concurrent  Jurisdiction,  478. 
Investments  by  trustees,  124-126. 

J. 

JOINT-TENANOT — 

Equity  does  not  favour,  35. 
Money  advanced  in  unequal  shares,  36. 
On  mortgage,  35. 

Equity  discourages  survivorship  in,  102. 
Slight  circumstances  defeat  survivorship,  103. 
Advance  of  pUrchase-money  unequally,  ib. 
Lien  for  improvements  in.  111. 
Judgment  Creditor  is  not  within  27  Eliz.  i;.  4. 

K. 

Kindness. — See  Principles  of  Equity,  1. 


Laches,  34. 

Land. — See  Reconversion. 
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Land,  Conversion  of. — See  Conversion. 

Principle  of,  Ackroyd  v.  Simpson,  applied  to  cases  of  money  to  be 
converted  into  land,  165. 
Land  not  devisible  till  32  Hen.  VIII.  o.  1,  42. 
Lands,  where  donor  assigns  his  equitable  interest  in,  60. 
Law,  equity  follows  analogy  of,  45. 
Legacies. — See  Satisfaction,  195. 

Trust,  or  charge  for  payment  of,  87. 

How  donatio  mortis  causa  differs  from,  136. 

Suits  for,  only  in  equity,  unless  executors  consent,  1 37. 

Reasons,  ib. 

Equity  jurisdiction,  when  conclusive,  ib. 

When  concurrent,  ib. 

20  &  21  Vict.  c.  77,  138. 

Division  oi;  ib.  » 

1.  General,  ib. 

2.  Specific,  ii. 

3.  Demonstrative,  ib. 
Distinctions,  139. 
Construction  of,  ib. 

Legacy — 

Imports  bounty,  195. 

Where  several  given  by  different  instruments,  198. 
To  a  child  to  whom  father  is  indebted,  208. 
Legal  Estate,  lien  will  not  prevail  against  a  bona  fide  purchaser  for 

valuable  consideration  who  has  in  him  .the,  108. 
Legatee,  if  trust  be  intended,  cannot  take  beneficially,  83. 
Legitimate  Issdb,  prescription  raised  in  favour  of,  when  purchase  made 

in  name  of  child,  97. 
Lien. — See  Consteuctivb  Trusts,  105. 

Waiver  or  abandonment  of   lien  by    taking   collateral   security, 

106. 
Bond,  ib. 

BiU  or  promissory-note,  ib. 

Will  not  prevail  against  bona  fide  purchaser  for  valuable  consider- 
ation without  notice,  who  has  the  legal  estate,  108. 
Vendor  may  lose  by  negligence,  109. 
Trustee-has  a,  on   trust-fund  for  expenses  of  renewal  of  lease, 

110. 
For  improvements  on  joint-estate,  111. 

Covenant  to  purchase  does  not  create,  on  lands  purchased,  189. 
Liens — 

Of  a  solicitor,  276. 

Only  commensurate  with  chent's  right  at  time  of  deposit,  ib. 
No,  where  two  purchase  and  one  pays  the  m'oney,  277. 
Limitation,  charities  are  not  barred  by,  92. 
Lunatics. — See  Keconvbesion. 

2   M 
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M. 

Maintenance — 

Assignments  partaking  of  nature  of,  77. 

Where  permitted,  78. 
Mabeiage. — See  Consideration,  67. 
Mabbiage  Aktickes — 

In  nature  of  executory  trusts,  50. 

Construed  differently  to  those  in  wills,  ib. 

Court  will  decree  strict  settlement,  51. 
Mabeiage  Consideeatiqn — 

Under  27  Eliz.  u.  4,  67. 

Post-nuptial  settlement  in  pursuance  of  aute-nuptial  parol  agree- 
ment, ib. 

Bond  fide  post-nuptial  settlement  supported  on  slight  considera- 
tion, ib. 

Who  within  scope  of,  68. 
Maeeied  Women.  — See  Reconveesion,  Election,  176,  181. 
Maeeied  Woman — 

Equity  to  settlement,  33. 
Maeshalling  Assets  in  favour  of  charities,  92. 
Maeshallino  assets — 

Creditors  may  resort  to  any  fund  first,  231. 

Principle  of,  explained,  ih. 

As  between  creditors,  simple  contract  creditors  permitted  to  stand 
on  equal  terms  with  specialty  creditors  as  against  realty,  232. 

Realty  now  assets  for  payment  of  all  debts,  3  and  4  Will.  IV.  c. 
104,  ib. 

No,  except  between  creditors,  233. 

Widow's  paraphernalia  preferred  to  a  general  legacy,  ib, 

Qucere  as  to  her  preference  over  specific  legacy,  ib. 

Right  of  heir  as  to  descended  land,  ib. 

Devisee  of  lands  charged  with  debts,  234. 

Position  of  residuary  legatee,  specific  devisee,  or,  ib. 

Legatee  preferred  to  general  pecuniary  legatee,  ib. 

Before  Wills'  Act,  devise  residuary  in  form  was  specific  in  sub- 
stance, ii. 

Effect  of  Wills'  Act,  235. 

Residuary  devise  no  longer  treated  as  specific  after  Wills'  Act,  ib. 

Lapsed  devise  falls  into  residue,  ib. 

Cessante  ratione  cessat  lex,  236. 

Against  whom  pecuniary  legatees  may  marshal,  ib. 

Specific  legatees  and  devisees,  ib. 

Contribute  rateably,  inter  se,  237. 

If  specific  devise  or  bequest  has  a  burden  of  its  own,  cannot  compel 
the  others  of  the  same  class  to  contribute,  ii. 

Between  legatees,  ib. 
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Marshalling  Assets — Coniin  ued. 

Where  legacy  out  of  real  estate  fails  by  a  rule  of  -law,  assets  not 
marshalled,  238. 

Not  marshalled  in  favour  of  charities,  ib. 
Maxims — 

Equity  wiU  not  suffer  wrong  without  remedy,  12.  • 

Equity  follows  law,  12,  13. 

Where  equities  are  equal,  first  in  time  shall  prevail,  12,  14,  16,  18. 

Where  there  is  equal  equity  the  law  must  prevail,  12,  18. 

He  who  seeks  equity  must  do  equity,  12,  33. 

He  who  seeks  equity  must  come  with  clean  hands,  13. 

Vigilantibus  non  dormientibuSj  cequitas  suhvenit,  1 3,  35. 

Equality  is  equity,  13,  34,  35. 

Equity  looks  to  intent  rather  than  form,  13,  36. 

Equity  looks  on  that  as  done  which  ought  to  have  been  done,  13,  37. 

Equity  imputes  intention  to  fulfil  obligation,  13,  38. 

Where  defendant  has  legal  estate  equity  will  not  aid,  1 9. 

Where  purchaser  obtains  legal  estate  at  time  of  purchase,  ib. 

Where  purchase,r  gets  in  legal  estate  subsequently,  20. 

Where  he  has  right  to  call  for  legal  estate,  21. 

Plaintiff,  having  legal  estate,  applies  to  auxiliary  jurisdiction,  de- 
fence is  good,  22-24. 

Rule  applicable  where  Chancery  has  concurrent  jiirisdiction,  25. 

Legalestatebeingoutstanding.encumbrancestake  in  order  of  time,  ib. 

Notice  immaterial,  26. 

Where  plaintiff  has  mere  eqmty.  Court  will  not  interfere,  ib. 

Doctrine  of  notice,  27. 

What  constitutes,  28. 
Actual,  ib. 
Constructive,  29. 

What  amounts  to,  depends  on  circumstances  of  case,  ib. 

Two  kinds,  ib. 

(1.)  Arising  from  actual  notice  of  instrument  which  would  lead 

to  notice  of  effect,  30. 
(2.)  Where  a  party  has  purposely  abstained  from  looking  at  ;i, 
document,  ib. 

Mere  want  of  caution  not  constructive  notice,  ib. 

Inquiry  after  title-deeds  must  be  made,  31. 

Notice  to  agent,  &c.,  notice  to  principal,  ib. 

Must  be  in  same  transaction,  31-33. 

Married  woman's  equity  to  settlement,  33. 

Acquiescence  and  laches,  34. 

Compensation  in  oases  of  specific  performance,  34. 

Equity  does  not  favour  joint-tenancies,  35. 

Money  advanced  in  unequal  shares,  36. 

Money  advanced  on  mortgage  in  like  manner,  ib. 

Equity  relieves  against  penalties  and  forfeiture.?,  10,  36. 
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Meritomous. — See  Consideration,  66. 
Mistake. — See  Concurrent  Jurisdiction,  11. 
Modus  et  conventio  vincimt  legem,  241. 
Monet. — See  Ke-convbrsion. 

MORTQAQE — 

Where  two  persons  take  a  mortgage  iointly,  they  are  tenants  in 
common,  103. 
Mortgage  pendente  lite,  assignment  of,  not  considered  champerty,  78. 
Mortgagee,  a  purchaser,  65. 

Mortgages,  Conversion  under. — See  Conversion,  144. 
Mortgage — 

Definition  of,  239. 

At  common  law,  ih. 

An  estate  upon  a  condition,  ii. 

Forfeiture  at  law  on  condition  broken,  ih. 

Interference  of  equity,  240. 

Equity  operated  on  the  conscience  of  the  mortgagee,  ih. 

Held  a  mere  pledge,  ih. 

Right  to  redeem,  notwithstanding  forfeiture  at  law,  ib. 

An  exception  to  the  maxim  modus  et  conventio  vincunt  legem,  241. 

Debtor  cannot  at  time  of  loan  part  with  his  right  to  redeem,  ib. 

Once  a,  always  a,  ih. 

Pre-emption,  ib. 

Conveyance,  with  option  to  repurchase,  242. 

Circumstances  distinguishing  a,  from  a  sale,  ib. 

Parol  evidence  admitted,  ib. 

Effects  of  this  distinction,  ih. 

In  a  sale  with  right  of  repurchase,  time  is  strictly  to  be  observed,  il. 

In  a  sale  with  right  of  repurchase,  if  purchaser  die  seised,  money 
goes  to  real  representative,  243. 

By  way  of  family  settlement,  ib. 

1.  Vivum  vadium  lender  to  pay  himself  from  rents  and  profits,  ib. 

2.  Mortuum  vadium,  ib. 

Creditor  took  rents  and  profits  without  account,  244. 
Estate  never  lost,  ib. 

3.  Welsh,  ib. 

Mortgagor  may  redeem  at  any  time,  ib. 

4.  Mortuum  vadium,  or  modern,  ib. 
Nature  of  equity  of  redemption,  245. 
An  estate  in  land,  ib. 

Over  which  mortgagor  has  full  power,  subject  to  encumbrance,  ih. 

Devolution  of  equity  of  redemption  same  as  of  the  land,  ih. 

Who  may  redeem,  ih. 

Time  to  redeem,  246. 

Statute  of  limitation,  247. 

Old  law,  ib. 

New' law,  ib. 
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3  &  4  "Will.  IV.  0.  27,  sec.  28,  247. 

Of  the  estate  of  the  mortgagor,  248. 

15  &  16  Vict.  i;.  76,  ib. 

Mortgagor  ia  possession  not  accountable  for  rents  and  profits,  ib. 

Restrained  from  waste  if  security  be  insufficient,  ib. 

Mortgagor,  tenant  at  will  to  mortgagee,  249. 

Mortgagor  cannot  make  binding  leases  on  mortgagee,  ib. 

Mortgagee  entitled  to  possession,  ib. 

Mortgagee  shall  not  charge  for  personal  trouble,  ift. 

West  India  Estates,  ib. 

Mortgagee   must   keep   estate   in   necessary   repair  with   surplus 

rents,  250.  ' 

Mortgagee  in  possession  must  account,  ib. 
Even  although  he  has  assigned  a  mortgage,  ib. 
But  only  for  what  he  actually  receives,  251. 
Mortgagee  cannot  take  a  valid  lease  from  mortgagor,  semble,  ib. 
Mortgagee  cannot  in  equity  make  a  binding  lease,  252. 
Renewed  leaseholds,  ib. 
Advowsou,  ib. 

Mortgagee  cannot  fell  timber,  ib . 
Unless  security  be  insufficient,  ib. 
The  doctrine  of  tacking,  253. 
In  aeqtmli  jure,  melior  est  conditio  possidentis,  253. 
The  doctrine  of  tacking  arises  from  the  existence  of  two  jurisdic- 
tions, ib. 

1.  Third  mortgagee's  buying  in  first,  wiik  notice  of  second,  may 

tack,  254. 
Third   mortgagee   must   have   taken  his  own    mortgage   without 

notice  of  the  second,  ib. 
And  may  therefore  protect  his  honest  debt,  ili . 
If  legal  estate  be  outstanding,  255. 

2.  Judgment  creditor  buying  in  first  shall  not  tack,  ib. 
Judgment  creditor  not  a  purchaser,  ib. 

He  did  not  lend  his  money  in  contemplation  of  the  land,  ib. 

Law  unaltered  by  1  &  2  Viet.  c.   110,  and  27.  k  28  Vict.  c.  112, 

256. 
Judgment  can  only  affect  what  the  debtor  had  to  part  with,  ib. 

3.  First  mortgagee  lending  a  further  sum  on  a  judgment  may 

tack  against  a  mesne  mortgagee,  ib. 
But  first  mortgagee  must  have  the  legal  estate  or  better  right  to 

call  for  it,  ib. 
First  mortgagee  must  not  have  notice  of  mesne  encumbrance,  ib. 

4.  Where  legal  estate  is  outstanding,  ib. 
Encumbrancers  rank  according  to  time,  ib. 

Unless  one  of  them  has  a  better  title  to  call  for  legal  estate,  257. 
When  a  bond  may  be  tacked,  ib. 
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,  Priority  may  be  lost  by  fraud,  258. 
A  mortgagee  denying  his  mortgage,  so  as  to  mislead  an  intending 

mortgagee,  ib. 
Mortgagor  must  redeem  all  the  mortgages  which  mortgagee  holds 

upon  his  property,  ib. 
Special  remedies  of  mortgagee,  259.  * 

Foreclosure^  ib. 
Statute  of  limitation,  ib. 
Sale  by  court,  15  &  16  Vict.  c.  86,  ib. 
Power  of  sale  in  mortgage-deed,  ib. 
Powers  under  23  &  24  Vict.  o.  145,  260. 
Mortgagee  may  pursue  all  his  remedies  concurrently,  ib. 
If  mortgagee  foreclose  first,  if  he  sue  on  the  bond,  he  opens  the 

foreclosure,  and  mortgagor  may  redeem,  261. 
Mortgagee  must  therefore  have  the  estate  in  his  power,  ib. 
The  equity  of  redemption  follows  the  limitations  of  the  original 

estate,  ib. 
By  husband  of  his  wife's  estate,  ib. 
The  equity  of  redemption  results  to  the  wife,  262. 
Unless  different  intention  manifested,  ib. 
Of  equitable  mortgages,  263. 
Of  realty  by  deposit  of  title-deeds,  ib. 
Statute  of  frauds  requires   contracts   concerning  lands  to  be  in 

writing,  ib. 
Deposit  of  title-deeds  evidence  of  agreement  for,  ib. 
Origin  of  the  doctrine,  ib. 

Deposit  of  title-deeds  covers  further  advances,  264. 
Deposit  for  the  purpose  of  preparing  a  legal  mortgage,  ib. 
Parol  agreement  to  deposit  for  money  advanced,  ib. 
All  title-deeds  need  not  be  deposited,  265. 
Equitable  mortgagee  parting  with  title-deeds  to  mortgagor,  ib. 
He  has  priority  to  a  subsequent  legal  mortgagee,  with  notice,  ib. 
Legal  mortgagee  postponed  to  prior  equitable  mortgagee,  if  former 

guilty  of  fraud  or  gross  negligence,  ib. 
But  not  if  he  have  made  bona  Jide  inquiry  after  the  deeds,  ib. 
Gross  and  wilful  negligence  tantamount  to  fraud,  266. 
Absence  of  inquiry  after  deeds  presumptive  evidence  of  fraud,  ib. 
Of,  and  pledges  of  personalty,  267. 
Difference  between,  and  a  pledge  of  personalty,  ib. 
Equity  of  redemption  on,  of  personalty,  ib. 
On  breach  of  condition,  mortgagee  may  sell  personalty,  ib. 
Rale  of  convenience,  ib. 
In  a  pledge,  pledgor  may  redeem  after   time   fixed  by  contract 

268. 
Remedy  of  pledgor  at  law,  as  a  general  law,  ib. 
Pledgee  may  bring  a  bill  to  foreclose  and  sell,  ib. 


INDEX.  551 

Mortgage — Continued. 

Pledgee  may  sell  without  a  judicial  decree,  268. 

Tacking  applicable  to  mortgages  and  pledges  of  personalty,  ib. 
Mortis  Causa. — See  Donations. 

N.    ■ 
Natural  Eqoitt,  cannot  be  enforced  in  courts,  1. 
Natural  Justice. — See  Principles  of  Equity. 
N'e  exeat  regno — See  Auxiliary  and  Remedial  Jurisdiction,  505. 
Notice —  ; 

Defence  of  purehase  for  valuable  consideration  without,  19. 
General  remarks  as  to  scope,  ib. 
See  Maxims,  22-33. 

To  trustees  unnecessary  to  create  trust,  60. 
By  assignee  of  chose  in  action,  75. 
Tantamount  to  possession,  ib. 
Gives  right  in  rem,  76. 

Where  trust-fund  equitable,  interest  and  legal  estate  cannot  be 
transferred  to  encumbrance,  must  give,  to  person  having  legal 
estate  to  prevent  subsequent  purchaser  from  gaining  priority, 
124. 
Purchaser  with,  cannot  protect  himself  by  getting  in  the  legal 
estate  from  an  express  trustee,  127. 

0. 

Option. — See  Election,  169. 

To  purchase  conversion  depending  upon,  145. 
Rents  until  exercise  of,  go  to  heir,  ib. 


Par APHEEN ALIA. — See  Disability,  294. 
Parol  Evidence. — See  Satisjaction,  210. 

Election,  180. 

Admissible  to  show  actual  purchaser,  96. 

Pre-emption  of  advancement  rebuttable  by,  98. 
Partners — Deriving  personal  benefit  from  partnership  estate,  118. 
Partnership. — See  Concurrent  Jurisdiction,  400. 
Partnership. — See  Commercial  Purposes,  102. 
Peace,  Bills  oe. — See  Auxiliary  and  Remedial  Jurisdiction,  494. 
Penalties. — See  Forfeiture. 

Equity  has  jurisdiction  in,  10,  36. 
Pendente  lite — Purchase  of  interest,  not  considered  as  maintenance  or 

champerty,  78. 
Pensions — Assignment  of,  contrary  to  public  policy,  77. 
Performance — 

Equity  imputes  an  intention  to  fulfil  an  obligation,  184. 
1.  Covenant  to  purchase  land,  and  land  is  purchased,  ib. 
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Performance — Continued. 

In  cases  of  constructive  satisfaction,  the  thing  given  must  be  of  the 
same  kind,  and  not  less  in  value,  186 

Consent  of  trustees  not  essential,  ib. 

Step  towards  performance,  187. 

Covenant  may  be  executed  in  part,  188. 

Rules,  ih. 

Covenant  to  purchase  does  not  create  a  lien  on  lands  purchased,  189. 

Eight  of  cestui  que  trust  to  follow  trust-fund,  ib. 

Covenant  to  leave  and  share  under  the  Statute  of  Distribution,  190. 

When  husband's  death  occurs  at  or  before  time  when  the  obligation 
accrues,  ib. 

Distributive  share  a,  191. 

The  covenant  to  be  construed  with  reference  to  the  married  rela- 
tion, ib. 

During  the  husband's   life  there  is  no   breach  of   covenant,  no 
debt,  192.  ~ 

Where  husband's  death  occurs  after  obligation  accrues,  ih. 

Distributive  share  not  a,  ib. 

There  must  be  pro  tanto,  193. 
Personal  Dilioenoe,  33. 
Personaltt. — See  Conversion. 

Parol  declaration  of  trust  binds,  59. 

Where  donor  assigns  his  equitable  interest  in,  61. 

Donor  must  do  all  he  can,  ib. 
Pin-Monet. — See  Pakaphernalia. 
Policy  of  Assurance — 

Assignment  of,  where  already  vested  in  trustees,  57. 

Possibilities  coupled  with  interest  in  real  estate  may  be  assigned 
in  law,  73. 

In  personalty,  ih. 
PosT-NuPTiAL. — See  Settlement,  67. 

Settlement  in  pursuance  of  ante-nuptial  parol  agreement,  ib. 

Bond  fide,  supported  on  slight  consideration,  ib. 
Power  of  Attorney — To  receive  money  with   direction  to  pay   to 

creditor  not  equitable  assignment,  74. 
Powers,  Elections  under.— See  Elections,  173. 
Powers — 

In  nature  of  trusts,  83. 

Court  compels  their  execution,  ib. 

General  intention  in  favour  of  a  class  carried  out  of  particular 
intention  fail,  86. 

To  sell,  89. 

Under,  to  sell,  purchaser  need  not  see  to  application  of  purchase 
money,  89. 
Precatory  words  not  construed  as  trusts,  82. 
Preemption. — See  Mortgage,  241. 
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Presceiption  of  Advancement. — See  Advancement,  Imi>lied  Trusts, 

Resulting  Trusts. 
Presumption,  where  legacy  given  to  a  debtor  of  the  testator,  194. 
Primogeniture,  equity  follows  law  as  to  rule  of,  14,  15. 
Principal  — 

Notice  to  agent  is  to,  31. 

Mandate  from,  to  agent  not  communicated  to  a  third  person,  gives 
no  right  or  interest,  74. 
Principles  op  Equitt,  1-11. 

Various  senses  in  which  equity  is  used,  1. 

Large  portion  of,  cannot  be  enforced  by  civil  tribunals,  2. 

Another  portion  administered  at  common  law,  ib. 

Another  portion  enforced  by  legislative  enactment,  ib. 

Distinction  between,  and  common  law,  3. 
Public  Officers,  assignment  of  salaries  of,  77. 
P  u  rchase-Monet — 

Liability  of  purchaser  to  see  to  application  of,  87. 

Of  personalty  exonerated,  ib. 

Lien  for  vendors,  105. 
Purchaser — 

Where,  obtains  legal  estate  at  time  of  purchase,  19. 

Where,  gets  a  legal  estate  subsequently,  20. 

Where,  has  best  right  to  call  for  legal  estate,  21 . 

Where  plaintiff,  having  legal  estate,  applies  to  auxiliary  jurisdic- 
tion of  equity,  defence  good,  22-25. 

Rule  inapplicable    where  chancery   has    concurrent   jurisdiction, 
25. 

27  Eliz.  0.  4,  for  protection  of,  64 

Voluntary  settlement  void  as  against  subsequent,  ib. 

Who,  65. 

Mortgagee  is,  i6. 

Judgment  creditor  is  not,  ib. 

For  value  from  heir-at-law,   or  devisee  of  voluntary  donor  not 
within  27  Eliz.-c.  4,  ib. 

From  one  claiming  under  second  voluntary  conveyance,  is  exckided 
from  benefit  of  27  Eliz.  c.  4,  66. 

Bona  fide,  under  27  Eliz.  o.  4,  ib. 

Who  bona  fide,  ib. 

Consideration — 

1.  Meritorious,  ib. 

2.  Valuable,  ib. 

Liability  of,  to  see  to  application  of  purchase-money,  87. 
Of  personalty  exonerated,  ib. 
Now  exonerated,  88. 
Difference  between  charge  and  trust,  ib. 

With  notice,  cannot  protect  himself  by  getting  in  the  legal  estate 
from  an  express  trustee,  127. 
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PUKCHASBES,  WHO  ABE. — See  SATISrACTIOK,  207. 

Purchases  in  the  name  of  strangers  result  to  the  purchaser,  95. 

Q. 

Quia  timet. — See  Auxiliary  and  Remedial  Jurisdiction,  495. 
Qui  prior  est  tempore  potior  est  jure,  16. 

Defence  of  purchase  for  valuable  consideration  without  notice,  1 9. 

General  remarks  as  to  scope,  ib. 

Where  defendant  has  legal  estate,  equity  will  not  aid,  ib. 

Where  purchaser  obtains  legal  estate  at  time  of  purchase,  ii. 

R. 

Rebutted — Of  resulting  trust,  by  evidence  of  purchaser's  intention,  96 
Eeobipts  by  Trustees. — See  Trustees,  Executors. 

True  rules  as  to,  122. 

Indemnity  clauses,  ib. 
Reconversion — 

1.  By  acts  of  parties,  160. 
By  absolute  owner,  ib. 

By  owner  of  an  undivided  share,  161. 

Of  money  to  be  turned  into  land,  ib. 

Of  land  to  be  converted  into  money,  ib. 

By  remainder-man,  162. 

By  infants,  ib. 

By  lunatics,  ib. 

By  married  women,  163. 

Money  into  land,  ib. 

3  &  4  Will.  IV.  c.  74,  s.  77,  ib. 

Land  into  money,  164. 

How  election  is  shown,  ib. 

Express  direction,  ib. 

As  to  land  into  money,  165. 

Money  into  land,  166. 

2.  By  operation  of  law,  ib. 
Money  at  home,  ib. 

Money  impressed  with  real  uses  in  the  hands  of  the  absolute  owner 
descends  as  money,  168. 
Release — By  cestui  que  trust,  bars  proceedings  for  breach  of  trust,  129. 
Remainder-Man. — See  Reconversion. 
Remuneration — 

None  allowed  to  trustees,  116. 

Solicitor  allowed  only  costs  out  of  pocket,  ib. 

May  stipulate  for,  117. 
Renewal  oe  Lease — 

By  trustee  in  his  own  name,  is  an  instance  of  constructive  trust,  110. 

Fund  for  expenses  of,  ib. 

Trustee  has  a  lien  on  trust,  118, 
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RentSj  receipt  of,  by  father  does  not  rebut  the  presumption  in  favour 

of  advancement,  99. 
Renunciation  by  trustee,  115. 

Residue,  where  trust  does  not  exhaust  the  whole  property,  99. 
Resulting  Trusts — 

In  gifts  to  charities,  93. 

1.  Where  no  object  expressed,  general  intention  carried  out,  ib. 

2.  "Where  rents  increase,  surplus  applied  to  charitable  purpose,  94 . 

3.  Exception,  ib. 

Purchases  in  the  name  of  strangers  result  to  the  purchaser,  95. 

Applicable  to  realty  as  well  as  personalty,  ib. 

Parol  evidence  admissible  to  show  actual,  96. 

Not  within  Statute  of  Frauds,  ib. 

May  be  rebutted  by  evidence  of  purchaser's  iutention,  ib. 

Presumption  in  case  of  purchasers  for  advancement,  ib. 
Resulting  Use. — See  Teust,  42. 

Reversionary  Pkopbbtt,  conversion  of,  by  trustees,  125. 
Revocable  Trusts. — See  Trusts,  68. 
Roman  Law. — See  Civil  Law,  5. 

S. 
Satisfaction — 

Supposes  intention,  194. 

1.  Of  debts  by  legacies,  ib. 
Rules,  195. 

Legacy  imports  bounty,  ib. 

2.  If  legacy  be  equal  to  debt,  ib. 

3.  If  legacy  be  less  than  debt,  ib. 

4.  Greater  than  debt,  ib. 
Circumstances  rebutting  the  presumption,  ib. 
Direction  in  will  for  payment  of  debts  and  legacies,  196. 
To  pay  debts  alone,  ib. 

Time  for  payment  of  legacy  differing  from  that  of  debt,  ib. 

Contingent  legacy,  197. 

Of  legacies  by  subsequent  legacies,  ib. 

Two  legacies  under  the  same  instrument,  198. 

Equal,  ii>. 

Unequal,  ib. 

By  different  instruments,  ib. 

Prima  facie  cumulative,  ib. 

Same  motive  and  same  sum,  199. 

Extrinsic  evidence,  ib. 

Where  the  court  raises  the  presumption,  ib. 

Where  the  court  does  not  raise  the  presumption,  ib. 

Ademption  of  legacy,  and  vice  versa,  200. 

Rule  does  not  apply  to  legacies  and  portions  to  a   tranger,  ib. 

Or  illegitimate  children,  201. 
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Satisfaction —  Continued. 

Presumption  founded  on  good  sense,  201. 

Applies  where  donor  has  placed  himself  in  loc6  parentis  to  donee, 
202. 

What  is  putting  one's-self  in  loco  parentis,  ib. 

A  person  meaning  to  put  himself  in  loco  parentis  with  reference 
to  providing  for  his  child,  203. 

Must  refer  to  intention  of  donor,  204. 

Leaning  against  double  portions,  205. 

Some  principles  applicable  when  settlement  comes  before  will,  ib. 

Not  a  question  of  satisfaction  of  debt,  206. 

Where  settlement  comes  first,  persons  taking  under  it  are  pur- 
chasers, 207. 

Legacy  to  a  child  to  whom  father  is  indebted,  208. 

Advancement  by  father  of  child  to  whom  he  is  indebted,  ih. 

Sum  given  by  second  instrument  if  less,  pro  tanto,  209. 

Extrinsic  evidence,  ib: 

A  presumption  against  the  apparent  intention  of  instrument  may 
be  rebutted  by  parol  evidence,  210. 

Admitted  only  to  construe  the  will,  not  to  import  extrinsic  evi- 
dence, 211. 

Presumption  raised  from  relation  of  parties  may  be  rebutted,  212. 
Set-off.  —See  Concuebent  Jurisdiction,  415. 
Settlement,  conversion  under. — See  Conversion. 
Settlement. — See  Maeried  Woman,  33. 

Settlements  must  be  both  on  good  consideration,  and  bona  fide,  63. 
Settlement  of  Accounts  by  trustees,  129. 
Settlor — 

Death  of,  intestate  and  without  representatives,  100. 

As  to  realty,  ib. 

Personalty,  101.  » 

Trustees  take  beneficially,  ib. 

Crown  takes  personalty  as  bona  vacantia,  ib. 
Shelley's  Case,  49. 
Solicitors — 

When  trustees  only  allowed  costs  out  of  pocket,  116. 

May  stipulate  to  receive  compensation,  117. 
Specifiq  Peefoemance. — See  Conoueeent  Jurisdiction,  11,  423. 

Compensation  in  cases  of,  34. 
Statutes — 

6  Edward  I.,  c.  53,  p.  463. 

13      „        „     0.  22,  p.  ib. 

13      „      III.,  i;.  23,  p.  409. 

52      „        „  p.  463. 

i      „       IV.,  c.  40,  p.  40. 

15  Richard  II.,  0.  5,  p.  39. 

27  Henry  VIII.,  c.  10,  p.  42. 
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Statutes — Continued. 

32  Henry  VIII.,  o.  1,  p.  42. 
13  Elizabeth,         u.  5,  pp.  63,  64,  67,  G8,  318. 
27  „  c.  4,  p.  ib. 

29  Car.  II.,  u.  3,  pp.  67,  426. 
3  &  4  Anne,  c.  16,  p.  409. 
13  George  III.,  o.  63,  p.  493. 
47      „        „      0.  74,  p.  227. 
1       Will.     IV.,  c.  22,  p.  493. 
1  „      „     u.  46,  p.  387. 

1  &  2      „      „     c.  58,  p.  483. 
3&4       „       „     0.  27,  s.  25,  pp.  218,  247,  259. 
„         „       „  -c.  27,  S..40,  p.  219. 

„      „    «.  74,  pp.  181,  308,  310. 
„      „    c.  104,  pp.  218,  227,  231,  232,  257. 
„       „     c.  105,  s.  2,  p.  149. 
„       „     c.  106,  p.  227. 
5  &  6       „      „     c.  5,  p.  472. 
7  &  8  Wia  IV.  and  1  Vict.,  u.  28,  p.  259. 
1  Victoria,  c.  26,  pp.  149,  235. 


1  &2 

c.  45,  p.  483. 

)} 

u.  110,  p.  256. 

2&3 

0.  11,  p.  116. 

5&  6 

c.  69,  p.  491. 

8&9 

c.  106,  p.  73. 

c.  106,  s.  6,  p.  308. 

14&15 

0.  99,  pp.  11,  487. 

15&16 

0.  76,  pp.  8,  248. 

)} 

c.  86,  p.  259. 

17&18 

c.  113,  pp.  223,  225. 

» 

^.  125,  pp.  9,  11,  23,  430,  436,  440,  458,  477,  487. 

18&19 

u.  15,  p.  116. 

3» 

c.  113,  p.  228. 

20&21 

c.  57,  p.  310. 

t> 

c.  77,  pp.  138,  502. 

tt 

u.  85,  p.  280, 

21&22 

u.  27,  p.  474. 

J7 

c.  108,  p.  280. 

22&23 

c.  35,  pp.  88,  116,  125,  273 

jj 

c.  126,  p.  483. 

23&24 

» 

c.  38,  s.  3,  4,  5,  p.  216. 
u.  38,  s.  12,  p.  125. 
u.  126.  p.  275. 

>J 

c.  145,  s.  29,  pp.  88,  89,  125,  260. 

25&26 

c.  42,  pp.  503,  504. 

27&28 

0. 112,  p.  256. 

Statute  Law — Part  of  equity  jurisdiction  derived  from. 
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Statute  of  Limitations,  15. 

Equity  acts  upon. 
Suretyship.  —  See  Conoukrent  Jurisdiction,  389. 
Survivorship. — See  Joint- Tenancy,  102. 

None  in  commercial  purchases,  103. 

T. 

Tenancy  in  common,  where  money  is  advanced  by  persons  who  take 

a  mortgage  jointly,  there  will  be  a,  103. 
Terminable  Property,  conversion  of,  by  trustees,  125. 
Testator. — See  Wills. 
Testimony,  Bills  to  perpetuate. — See  Auxiliary  and  Remedial  Jukis- 

DIOTIOH,  490. 
Titles,  equitable,  15. 

Title-deeds,  inquiry  for,  must  be  made,  31. 
Trusts.  •-  See  Charitable  Trusts,  90. 
Trusts — 

Equity  has  exclusive  jurisdiction  in,  10. 

Generally,  39. 

Express,  ib. 

Feoffment,  with  livery  of  seisin,  il. 

Uses  arise,  temp.  Edw.  III.,  ih. 

Invention  of  eccleBiastice,  ib. 

Chancellor's  jurisdiction  over  conscience,  40. 

Cestui  que  wse,  ib. 

Uses  not  recognised  at  common  law,  ib. 

Equity  acts  in  personam,  41. 

Uses  opposed  to  feudal  policy,  ib. 

Uses  devisable,  ib. 

Land  not  devisable  till  32  Hen.  VIII,  o.  1,  42. 

Statute  of  Uses,  37  Hen.  VIII.  c.  10,  ib. 

Resulting  use,  ib. 

No  use  upon  a  use,  43. 

Chancery  mterfered,  44. 

Equitable  estates,  ib. 

Equity  follows  law,  45. 

Property  to  which  statute  was  inapplicable,  46. 

Originally  created  by  parol,  ib. 

Statute  of  Frauds,  ib. 

Exceptions  from,  47. 

Interests  within,  ib. 

Definition  of,  48. 

Three  kinds — 

1.  Express,  ib. 

2.  Implied,  ib. 

3.  Constructive,  ib. 
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Trusts —  Continued. 
'  Express  trust,  ih. 
Executory  and  executed,  ih. 
As  to  executed,  equity  follows  law,  49. 

Executory  or  directory,   construed   according   to   settlor's  inten- 
tion, 50. 
Marriage  articles,  ih. 
Wills,  ib. 

Executory  trusts  under  marriage  articles,  51. 
Court  will  decree  a  strict  settlement,  ih. 
Executory  trusts  in  wills,  52. 

Construed  strictly  unless  different  intention  is  shown,  ih. 
Voluntary,  54. 
General  rules,  ih. 
Ex  nudo  pacta  non  oritur  actio,  ih. 
Imperfect  conveyance  of  contract,  ih. 
May  arise  without  consideration,  ih. 
Has  relation  of  trustee   and   cestui   que  trust  been   constituted? 

55. 

(1.)  Where  donor  is  legal  and  equitable  owner,  ih. 
Trust  actually  executed,  ih. 
Where  donor  declares  himself  trustee,  ih. 
Incomplete  assignment  of  legal  estate,  ih. 
Of  property  assignable  at  law,  56. 

(2.)  Of  property  not  assignable  at  law,  57. 
Policy  of  assurance,  ih. 

Bond  assigned  by  memorandum  not  under  seal,  58. 
Where  donor  has  only  equitable  estate,  and  directs  trustees  to 

hold,  59. 
Parol  declaration  of  trust  binds  personalty,  ib. 
Notice  to  trustees  unnecessary,  60. 
Where  donor  assigns  equitable  interest,  ih. 

(1.)  As  to  lands,  ib. 

{2:)  As  to  personalty,  61. 
Donor  must  do  all  he  can,  ib. 
Voluntary  settlements,  13  Eliz.  c.  5,  68. 
Settlement    must    be    both    on    good    consideration   and    bona 

fide,  ih. 
Voluntary  conveyances  not  necessarily  fraudulent  under  13  Eliz., 

64. 
Settlor  being  indebted  at  time  does  not  per  se  invalidate  convey- 
ance, ib. 
27  Eliz.  for  protection  of  purchasers,  ib. 
Voluntary  settlement  void  against  subsequent  purchaser,  65. 
Chattels  personal  not  within  statute,  i6. 
Purchaser,  who,  ib. 
Bcmafide  purchaser  under  27  Eliz.,  66. 
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1 
Trusts—  Qontinued. 

Who,  ih. 

Consideration — 
(1.)  Meritorious,  ib. 
ifi.)  Valuable,  ib. 

Marriage  consideration  under  27  Eliz.  u.  4,  67,. 

Post-nuptial  settlement  in  pursuance  of  ante-nuptial  parol  agree- 
ment, 67. 

Bona  fide  post-nuptial  settlement  supported  on  slight  considera- 
tion, i&. 

Who  are  within  scope  of  marriage  consideration,  68. 

Trusts  in  favour  of  creditors,  ih. 

Revocable,  ib. 

Amounts  to  mere  direction  to  trustees  as  to  disposition,  69. 

Arrangement  for  debtor's  own  benefit  and  convenience,  ib. 

Effect  of  communication  to  creditor,  70. 

Trust  irrevocable  after  communication,  when  creditor's  position  is 
altered,  71. 

Creditor,  party  to  deed,  ib. 

Equitable  arrangement,  72. 

General  rule  of  law,  ih. 

Disregarded  by  equity,  ih. 

Infringed  by  common  law,  73. 

8  and  9  Vict.,  c.  106,  ib. 

Order  by  debtor  to  his  creditor  on  a  third  person,  ib. 

Mandate  from  principal  to  agent,  74. 

Power  of  attorney,  ih. 

Equitable  assignment,  what  ?  75. 

Notice  by  assignee  of  chose  in  action,  ib. 

Tantamount  to  possession,  ib. 

Gives  right  m  rem,  76. 

Assignee  of  chose  in  action  takes  it  subject  to  equities,  ih. 

Exception  as  to  negotiable  instruments,  ib. 

Assignments  contrary  to  public  policy,  77. 

Champerty  and  maintenance,  ib. 

Where  permitted,  78. 

Under  wills,  ih. 

No  trust  if  there  is  a  discretion,  80. 

Or  where  first  taker  may  apply  any  part  to  his  own  use,  ih. 

Recommendation  must  be  imperative,  ib. 

Subject-matter  must  be  certain,  81. 

Object  must  be  certain,  82. 

Tendency  against  construing  precatory  words  as  trusts,  ib. 

If  trust  be  intended,  legatee  cannot  take  beneficially,  83. 

Trust,  a  word  of  efficacy,  84. 

Powers  in  nature  of,  85. 

Court  compels  execution  of,  ib. 
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Trvsts— Continued. 

General  intentiou  iu  favour  of  a  class  carried  out  of  particular  in- 
tention fail,  86. 
Liability  of  purchaser  to  see  application  uf  purchase-money,  87. 
Purchaser  of  personalty  exonerated,  ib. 

Trust  on_charge  for  payment  of  debts  and  legacies  generally,  ih. 
Trusts  for  payment  of  certain  debts,  88. 

22  and  23  Vict.,  c.  85,  ib. 

23  and  24  Vict.,  c.  35,  ib. 

„       ^;.  145,  ih. 

Purchaser  now  exonerated,  ib. 

Difference  between  charge  and  trust,  ib. 

Power  to  sell,  89. 

Charge  not  within  statutes,  ib. 
Trustees. — See  Trusts. 

Cannot  take  as  beneficials,  99. 

Devise  on  trust,  devisee  takes  as,  100. 

Has  lien  on  trust  fund  for  expenses  of  removal  of  lease,  110. 

Standing  in  fiduciary  relation,  113, 

Who  may  be,  ib. 

Equity  never  wants,  ib. 

May  be  compelled  to  any  act  of  duty,  114. 

Power  and  estate  of  cestui  que  trust,  ib. 

Cannot  renounce  after  acceptance,  115. 

Cannot  delegate  his  office,  ib. 

Unless  there  is  a  moral  necessity  for  it,  ib. 

Care  and  diligence  required  of,  as  well  as  executors,  ih. 

Jfo  remuneration  allowed  to,  ib.  \ 

Solicitors  allowed  only  costs  out  of  pocket,  116. 

May  stipulate  to  receive  compensation,  117. 

Must  not  make  any  advantage  out  of  his  trust,  ib. 

Buying  up  debts  for  himself  can  charge  only  what  he  gave,  ll.s. 

Trading  with  trust  estate,  must  account  for  profits,  ib. 

Removal  of  leave,  ib. 

Cannot  purchase  trust  estate,  ib. 

Same  principles  apply  to  agents,  ih. 

Constructive,  ib. 

One,  not  liable  for  his  fellows,  119. 

Not  liable  for  joining  pro  forma  in  receipts,  120. 

Onus  on,  to  prove  that  he  did  not  actually  receive,  ib. 

Joining  in  a  receipt  must  not  permit  the  money  to  lie  in  the  hands 

of  his  co-trustee,  ib. 
Co-executors  liable  for  their  own  acts  only,  121 . 
Difference  between,  and  co-executor,  ib. 
Executors  joining  in  receipt  prima  facie  liable,  ib. 
True  rule  as  to  receipts,' 122. 
Indemnity  clauses,  ib. 

2   N 
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Trustees — Oontinued. 
Duties  of,  123. 

Reduction  into  possession,  124. 
Choses  in  action,  ib. 
Personal  security,  ib. 
Investment,  i6. 

In  the  three  per  cent,  consols,  ib. 
East  India  stock,  ib. 

22  &  23  Vict.  c.  35,  125. 

23  &  24  Vict.  c.  145,  s.  25,i6. 

Conversion  of  terminable  and  reversionary  property,  ib. 
When  ordered  to  invest  in  stock  or  in  real  securities,  126. 
Remedies  of  cestui  que  trust,  in  event  of  breach  of  trust,  ii. 
Purchaser  with  notice  cannot  protect  himself  by  getting  in  the 

legal  estate  from  express,  127. 
Breach  of  trust  creates  a  simple  contract  debt,  ib. 
Right  of  following  the  property  into  which  the  trust-fund  has  been 

converted,  ib. 
When  money-notes  may  be  followed,  128. 
Must  keep  separate  accounts,  ib. 
Interest  payable  on  breach  of  trust,  ib. 
When  extra  interest  charged,  ib. 
Acquiescence,  &c.,  129. 
Persons  under  disabOity,  ib. 
Released  confirmation,  ib. 
Settlement  of  accounts,  ib. 

U. 
Unequal  Shabes — 

Money  advanced  in,  constitutes  partnership,  36. 

On  mortgage  no  right  of  survivorship,  ib. 
Uses — 

Arose  temp.  Edw.  III.,  39.— See  Trusts,  39-47. 

Statute  of,  42. 

Use  upon,  43. 

V. 

Valuable. — See  Consideration,  66. 

Vigilantibus  non  dormientibus  ceguitas  subvenit,  13,  33,  35. 
Voluntary  Conveyances — 

Not  necessarily  fraudulent  under  13  Eliz.  c.  5,  64. 

Settler  being  indebted  at  time  does  not  per  se  invalidate,  ib. 

13  Eliz  c.  5,  for  protection  of  creditors,  ib. 

27  Eliz.  c.  4,  for  protection  of  purchasers,  ib. 

For  value  from  heir-at-law  or  devisee  of  voluntary  donor  not  within 
27  Eliz.  c.  4,  65. 
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VoLDNTART  CONVEYANCES — Continued. 

From  one  claiming  under,  Second  voluntary  conveyance  is  excluded 

from  benefit  of  27  Eliz.  c.  4,  66. 
£ond  fide  under  27  Eliz.  e.  i,  ib. 
Voluntary  Settlements — 
Under  13  Eliz.  u.  5,  63. 
„      27  EUz.  u.  4,  ib. 
Void  against  purchaser,  65. 
Voluntary  Trusts. — See  Trusts,  54. 

W. 
Waiver  of  Lien. — See  Constructive  Trusts,  106. 
Waste. — See  Concurrent  Jurisdiction,  463. 
WiDOvr. — See  Dower. 
WiEE — 

Where  purchase  made  by  husband  in  name  of,  98. 
Wills — 

Admission  of  parol  evidence  in  construction  of. — See  Satisfac- 
tion, 210. 

Directions  as  to  payment  of  debts,  196. 

Bills    to    establish. — See    Auxiliary  and   Bemedial   Jurisdic- 
tion, 503. 

Executory  trusts  are  different  to  those  in  marriage  articles,  50,  51. 

Construed  strictly  unless  different  intention  shown,  52. 

No  form  of  words  necessary  to  create  trusts  under,  if  intention  be 
gathered,  79. 

No  trust  if  discretion  exist,  80. 

Or  where  first  taker  may  apply  any  part  to  his  use,  ib. 

Recommendation  imperative,  ib. 

Subject-matter  must  be  certain,  81. 

Object  must  be  certain,  82. 

Tendency  against  construing  precatory  words  as  trusts,  ib. 

If  trust  be  intended  legatee  cannot  take  beneficially,  83. 

Trust,  a  word  of  efficacy,  84. 

Powers  in  nature  of  trusts,  ib. 

Court  compels  their  execution,  85. 

General  intention  in  favour  of  a  class  carried  out,  if  particular  in- 
tention fail,  87. 

Trusts  for  payment  of  certain  debts,  88. 

Purchaser  bound  to  see  to  application  of  purchase-money,  ib. 

22  and  23  Vict.,  o.  35,  ib. 

23  and  24  Vict.,  c.  145,  ib. 
Purchaser  now  exonerated,  ib. 
Difference  between  charge  and  trust,  ib. 
Power  to  sell,  89. 

Charge  not  witliin  statute,  ib. 
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Wills — Continued. 

Conversion  under.— See  Contebbion. 

Devise  of  lands  optionally  purchaseable,  146. 

Distinction  between  partial  failure  in  conversion  under)  and  a  settle- 
ment, 158. 

When  inconsistent  or  alternative  bequests. — :See  Election,  169. 

Intention  of  testator  to  be  followed,  170. 
Writs — - 

Procedure  at  common  law' by,  7 

Effect  of,  8. 

In  consvmili  cam,  8. 
Wrong — 

Equity  will  not  suffer,  without  remedy,  12. 
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SUCCESSION  DUTY. 

HANSON"  (A.),  THE  SUCCESSION  DUTY  ACT,  1853  (16  &  17 
Vict.  cap.  51) ;  with  the  Decisions  to  1866,  and  Notes.  By  Alfbed  Hanson, 
Esq.,  Comptroller  of  Legacy  and  Succession  Duties.    12mo.     Price  6s.  cloth. 

"  Mr  Hanson's  is  the  most  convenient  for  reference  in  practice Mr  Hanson's  work, 

which  is  in  the  form  of  a  reprint  of  the  Act  with  annotations,  has  the  recommendation  of  heing 
smaller,  more  recent  by  six  months  than  its  rival,  and  of  being  the  fruit  of  considerable  expe- 
rience, the  author  having  been  engaged  in  most  of  the  English  cases  as  junior  counsel  for  the 
Crown." — Jurist,  17th  June  1865. 

**  Many  of  our  readers  are  called  upon  to  prepare  valuations  under  the  Succession  Duty  Act  of 
1853,  and  they  will  be  glad  to  learn  that  a  very  useful  manual  has  just  been  published  by  Messrs 
Stevens  and  Haynes,  who  have  lately  removed  to  11  Bell  Yard.  The  work  in  question  is  written 
by  Alfred  Hanson,  Esq.,  Barrister-at-Law,  who  was  employed  as  junior  counsel  for  the  Crown  in 
most  of  the  cases  which  have  come  before  the  Court,  and  therefore  the  opinions  he  expresses 

have  considerable  weight There  are  other  more  elaborate  treatises,  but  they  are  not  so 

calculated  to  be  of  use  to  Estate  Agents  as  this  work.  Besides  giving  the  Succession  Duty  Act, 
Mr  Hanson  introduces  numerous  important  cases,  with  copious  notes  ;  and  we  have  here  all  the 
necessary  and  valuable  tables  condensed  into  a  convenient  pocket  volume.  We  have  no  doubt 
the  book  will  be  appreciated  by  Estate  Agents  and  Valuers."— Estates  Gazette,  24th  July  1865. 


AMERICAN  lAW. 

ABBOTTS'  NATIONAL  DIGEST.  A  Digest  of  United  States 
Statutes  and  Reports,  from  the  Organisation  of  the  Federal  Government.  By 
Benjamin  V.  Abbott  and  Austin  Abbott.  Tola.  I.  and  II.,  royal  8to.  New- 
York.    1867.     Price  £3,  16s. 

AMERICAN  LAW  REVIEW.  A  Quarterly  Journal  of  American 
Jurisprudence,  &c.     Vols.  I.  and  Vol.  II.,  No.  1.    Price  32s. 


ELECTION  LAW. 

BUSHBY'S  (H.  J.)  MANUAL  of  the  PRACTICE  of  ELECTIONS 
of  the  United  Kingdom  ;  with  an  Appendix  of  Statutes  and  Forms.  Second 
Edition  (re-issue),  1866.     12mo.     Price  6s.  cloth. 

"  The  design  of  the  work  is  to  set  forth  in  a  plain  and  connected  form,  such  as  even-persona 
unfamiliar  with  the  language  otf  the  statute-book  can  readily  comprehend,  the  whole  practice  of  a 
parliamentary  election.  All  the  modifications  of  the  law  made  by  recent  enactments  .and  decisions 
are  incorporated  in  the  present  edition,  which  has  been  produced  by  Messrs  Stevens  and  Haynes, 
the  Law  Publishers,"— i>a%  Tdegraph. 


LLOYD'S    BONDS:     THEIR    NATUEE    AND    USES.      By 
Henet  Jeffebd  Tarrant,  of  the  Middle  Temple^  Barrister-at-Law.    Price  Is. 


LEGAL  BIBLIOGRAPHY. 

A  CATALOGUE  of  MODERN  LAW  BOOKS,  including  all  the 
Reports  in  England.  Scotland,  and  Ireland.  By  H.  G.  Stevens  and  R.  W. 
Haynes,  Law  Booksellers  and  Publishers.     32mo.    230  pp.     Price  2s.  cloth. 

"Messrs  Stevens  and  Haynes,  the  well-known  Law  Publishers,  have  just  issued  a  new  cata- 
logue of  modern  law  books.  The  book,  though  not  absolutely  exhaustive,  appears  to  contain  the 
names  and  dates  of  the  vast  majority  of  law  books  of  authority,  together  with,  in  a  great  many 
instances,  that  most  important  addition— the  price.  The  works  are  catalogued  by  the  authors' 
names,  but  there  is  a  most  excellent  index  of  subjects,  after  the  fashion  of  the  index  attached  to 
the  catalogue  of  Lincoln's  Inn  Libraiy.  There  are  also  some  veiy  useful  addenda,  such  as  the 
table  of  reports  (p.  x.,)  and  the  list  of  references  (p.  xxviii.,)  which  will  frequently  be  found  of 
great  service  in  assisting  a  search  for  an  authority,  or  in  enabling  the  reader  to  determine  a  priori 
whether  the  authority  will  be  likely  to  repay  such  a  search  or  not.  Altogether,  it  is  a  very  ser- 
viceable book  for  the  purposes  for  which  such  books  are  needed,  which  are  of  an  unobtrusive 
order,  but  not  therefore  to  be  overlooked." — Solicitor^  Journal,  17th  June  1865. 

"  Stevens  and  Haynes'  catalogue  of  law  books  alphabetically  arranges  all  important  books  and 
reports ;  and  those  who  contemplate  laying  the  foundation  of  a  libraiy,  or  completing  one  half 
formed,  will  do  well  to  consult  this  comprehensive  catalogue." — Law  Times,  2d  December  1865. 

*J^  Supplementary  Lists  of  Books  published  since  the  above  Catalogue  was 
printed  are  periodically  issued,  and  may  be  obtained  {gratis)  upon 
application  to  Stevens  and  Hatnes. 


